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L’Honorable John Doherty Kearney, juge puiné de la
cour, a donné sa démission au cours de 1’année cou-
rante.

The Honourable John Doherty Kearney, Puisne Judge of
the Court, resigned during the current year.
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MEMORANDA RESPECTING APPEALS
TO THE
SUPREME COURT OF CANADA

APPELS A LA COUR SUPREME DU CANADA

Barnardo’s, Dr. v. Minister of National Revenue [1968] 2 Ex. C.R. 492.
Appeal pending.

Benson & Hedges (Canada) Litd. v. St. Regis Tobacco Corp. [1968] 2 Ex. C.R.
22. Appeal allowed.

Branc@ﬂou:fr v. Akshun Mfg. Co. et al [1968] 2 Ex. C.R. 174. Appeal dis-
missed.

Bronece Memorials Ltd. v. Minister of National Revenue [1967] 1 Ex. C.R.
437. Appeal pending.

Burton v. Minister of National Revenue [1968] 2 Ex. C.R. 347. Appeal
pending.

Clairol International Corp. v. Thomas Supply & Equipment Co. et al. [1968]
2 Ex. C.R. 552. Appeal discontinued.

Construction Aggregates Corp. v. Minister of National Revenue [1968] 2 Ex.
C.R. 3. Appeal pending.

Cu’isen_airedv. South West Imports Ltd. [1968] 1 Ex. C.R. 493. Appeal dis-
missed.

Curtiss-Wright Corp. v. The Queen [1968] 1 Ex. C.R. 519. Appeal pending.

Day, Clarence H. v. Minister of National Revenue [1968] 2 Ex. C.R. 189.
Appeal pending,.

DeFrees v. Dominion Auto Accessories Lid. [1967] 1 Ex. C.R. 46. Appeal
pending.

D.W.S8. Corp. v. Minister of National Revenue [1968] 2 Ex. C.R. 44. Appeal
pending.

Edgeley Farms Ltd. v. Minister of National Revenue [1968] 2 Ex. C.R. 375.
Appeal pending.

Freud v. Jlginister of National Revenue [1967] 1 Ex. C.R. 293. Appeal dis-
missed.

Gamache v. D. R. Jones et al [1968] 1 Ex. C.R. 345. Appeal allowed.

Gattuso et al v. Gattuso Corp. Lid. [1968] 2 Ex. C.R. 609. Appeal pending.

Hamilton Motor Products (1963) Lid. v. Minister of National Revenue [1968]
1 Ex C.R. 284. Appeal pending.

Home Juice Co. et al v. Orange Mazson Liée [1968] 1 Ex. C.R. 313. Appeal
pending,.

John Bertram and Sons Co., The v. The Queen [1968] 2 Ex. C.R. 590. Appeal
pending,

Lake Louise Ski Lodge Lid. v. The Queen [1968] 2 Ex. C.R. 401. Appeal
discontinued.

Marflo Drilling Co. Ltd. (formerly Marflo Oils Ltd.) v. Minister of National
Revenue [1968] 1 Ex. C.R. 167. Appeal discontinued.
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viii APPELS A LA COUR SUPREME DU CANADA

Melnor Mfg. v. Lido Industrial Products [1968] 2 Ex. C.R. 438. Appeal
pending.

Minister of National Revenue v. Consolidated Mogul Mines Ltd. [1966]
Ex. C.R. 350. Appeal dismissed.

Minister of National Revenue v. Vaughan Construction Co. Ltd. [1968]
2 Ex. C.R. 126. Appeal pending.

Queen, The v. Canadian Warehousmg Assn [1968] 1 Ex. C.R. 392. Appeal

dismissed.

Queen, The v. J. W. Mills & Son Ltd et al [1968] 2 Ex. C.R. 275. Appeal
pending.

St-Germain v. Le Ministre du Revenu national [1968] 2 Ex. C.R. 430. Appel
interjeté.

Sensibar Dredging Corp. Lid. v. Minister of National Revenue [1968] 2 Ex.
C.R. 3. Appeal pending.

Settler Oils Ltd. v. Minister of National Revenue [1968] 2 Ex. C.R. 354.
Appeal discontinued.

Smythe, C. S. et al v. Minister of National Revenue [1968] 2 Ex. C.R. 189.
Appeal pending.

Terminal Dock and Warehouse Co. Lid. v. Minister of National Revenue
[1968] 2 Ex. C.R. 78. Appeal dismissed.

Terra Nova Properties Ltd. v. Minister of National Revenue [1967] 2 Ex. C.R.
46. Appeal pending.

Union Carbide Canada Lid. v. Trans-Canadian Feeds Lid. et al [1966]
Ex. C.R. 884. Appeal pending.

Wilkinson Sword (Canada) Lid. ». Juda [1968] 2 Ex. C.R. 137. Appeal
pending.

Wood v. Minister of National Revenue [1967] 1 Ex. C.R. 199. Appeal
allowed.
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THE MINISTER OF NATIONAL

2 Ex. CR. EXCHEQUER COURT OF CANADA (19681

BeETwEEN:
SENSIBAR DREDGING CORPO-
RATION LTD. ...vovvevnn.. % APPOLLANT;
AND
THE MINISTER OF NATIONAL% RRSPONDENT.
REVENUE ...................
AND
BeTwEEN:

CONSTRUCTION AGGREGATES

CORPORATION .............. % APPRLLANT;

AND

REVENUE ................... s REsPONDENT.

Income tax—Company engaged in dredging business—Purchase of dredge

on completion of contract—Transfer to subsidiary—Sale of dredge—
Whether profit income or capital gain—Intention—Whether profit
atinbutable to parent or subsidiary.

A company which carried on a world-wide dredging business operated five

dredges m Canada for minmg companies under contracts which gave
1t the right to buy them on completion of the contracts. With a view
to expanding its Canadian operations it arranged to buy one of the
dredges on completion of its contract, and while looking for work for
the dredge was approached by a prospective purchaser of the dredge
The company mdicated mterest in the proposition but nothing came
of 1t and the company then obtamed a dredgmg contract, purchased
the dredge for $725,000, arranged to have it dismantled and reassembled
m 2 different place at a cost of $340,000, and transferred 1its title to a
subsidiary incorporated for that purpose. New proposals were then
made by the prospective purchaser and after lengthy discussions the
dredge and dredging contract were sold for $2,000,000

Held, the profit on the sale of the dredge should on the evidence be

regarded as a profit of the subsidiary company rather than of the
parent company; but whether made by either company the profit was
a business profit and not a capital gam.

The parent company’s ntention in acquirmg the dredge was not to use

1t as a dredge exclusively but to turn it to account by using 1t or
disposing of 1t mm any profitable way. Moreover the considerations
which caused 1t to sell the dredge were related to 1its trading rather
than 1ts capital structure. Finally, the negotiations leading to sale of
the dredge were characteristic of trading rather than mere realization
of a capital asset.
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The subsidiary’s intention in acquiring the dredge was to carry out the
will of its parent company and the latter’s intention and the intention
of those directing it were also the intentions of the subsidiary; the
same applied to the activities by which the deal was accomplished.

Californian Copper Syndicate v. Harris (1904) 5 T.C. 159; Ducker
v. Rees Roturbo Development Syndicate [1928] A.C. 132, applied.

INCOME TAX APPEALS.
G. D. Watson for appellants.
D. A. Keith, Q.C. and Bruce Verchere for respondent.

TraURLOW J.:—These are appeals from re-assessments of
income tax which were heard together on common evi-
dence pursuant to an order of the Court made prior to the
trial. In the case of Construction Aggregates Corporation
(hereinafter referred to as Construction Aggregates) the
appeal is in respect of its 1962 taxation year. In the case of
Sensibar Dredging Corporation Limited (hereinafter
referred to as Sensibar Dredging), which is a wholly owned
subsidiary of Construection Aggregates, the appeal is in
respect of its 1961 taxation year. In both cases, however,
the broad issue is whether the appellant is liable for
income tax in respect of the same amount, a profit of
$1,093,996.35 realized on or about June 23, 1961, in a
transaction involving inter alia the sale to McNamara Suc-
tion Dredging Limited of a dredge known as the Fleur de
Lis.

The Minister’s position is that the amount in question is
a taxable profit and that Construction Aggregates made
the profit and is liable for the tax, but that if Construction
Aggregates did not realize the profit Sensibar Dredging did
realize it and is liable for tax in respect of it. Both appel-
lants take the position that the profit was a capital gain
but that if it is taxable it was Sensibar Dredging and not
Construction Aggregates which realized the profit and is
liable for the tax.

Construction Aggregates is a Delaware corporation
which was incorporated in 1939 and since then has carried
on a business formerly carried on by a predecessor corpora-
tion consisting mainly in dredging and land reclamation
work. It also owns an area in the state of Michigan from
which it produces sand and gravel which it processes and
sells in the Great Lakes area. The dredging business is
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carried on in various parts of the world but principally in E?Z

the United States. It includes the supplying under charter Sensmar

and the operating of dredges owned by Construction Aggre- GrruNe
gates in the performance of contracts for dredging work  etal

and it has included as well the performance of contracts MNisteR o

for the designing and supervision of the construction of 11\{’;%?3‘;
dredges for others and the operation of them for their Thislow §

owners on a fee basis. Under such a contract with Steep =~ —
Rock Iron Mines Ltd., made in 1949 the company designed
and supervised the building of two dredges and thereafter
operated them in Canada for about twelve years for their
owner. Under a further contract made in 1953 the com-
pany designed and supervised the building of another two
dredges for Caland Ore Company Limited and operated
them for that company for about nine years. And under a
further contract made in 1954 the company designed and
supervised the construction of the Fleur de Lis for Lake
Asbestos of Quebec Limited (hereinafter referred to as
Lake Asbestos), a subsidiary of American Smelting and
Refining Company and thereafter operated it for its owner
for about five years. In each of these cases from the point
of view of the owner the purpose of the contract and
operation was to secure the removal of underwater material
50 as to uncover ore bodies and in each case the contract
contained a provision giving Construction Aggregates an
opportunity to buy the dredge when no longer required by
its owner at any price offered by another party which the
owner would be prepared to accept. Until the events to be
related these were the only operations ever carried out by
Construction Aggregates in Canada.

In the case of the Fleur de Lis the work for which the
dredge was designed and constructed was completed in
September 1959 and shortly thereafter conversations took
place which resulted in engineering personnel of Construec-
tion Aggregates preparing at the request of Lake Asbestos
an estimate of the value of the dredge and the equipment
associated with it. The estimate so produced was $828,000
and this was regarded by Lake Asbestos as a fair valuation
though the evidence, so far as it goes, indicates that it was
on the high side. In January 1960 a verbal understanding
was reached that, subject to Lake Asbestos obtaining
offers of a higher amount in the meantime, when Lake
Asbestos was ready to dispose of the dredge Construction
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Aggregates might acquire it at the amount at which it had
been valued less the value attributed to any portions of
the equipment which Lake Asbestos might dispose of or
decide to keep. Construction Aggregates thereupon began
looking for work for the dredge in the course of which, in
March 1960, it bid, unsuccessfully, on a substantial job to
be done in Detroit. Later it negotiated with the Interna-
tional Nickel Company for the dredging work on a project
at Thompson Lake in Manitoba but this fell through when
the Nickel company deferred the project indefinitely. By
mid-July another project was in the offing for work to be
done near Quebec on a National Harbours Board project
under a subcontract for dredging to be let by the Raymond
International Company Limited (hereinafter referred to as
Raymond), but it is not clear on the evidence whether
Construction Aggregates knew of this job or not when near
the end of July it received a letter from A. L. Quinlan the
general manager of McNamara Marine Limited, one of a
family of McNamara companies (hereinafter referred to as
the McNamara organization), asking for an opportunity to
discuss either at Chicago or elsewhere the possibility and
means by which it might purchase one of the five dredges
which had been or were being operated by Construction
Aggregates for their owners in Canada on terms mutually
satisfactory to both parties.

Thereafter on August 9 a conference took place at
Chicago between Quinlan and Ezra Sensibar, the senior
vice-president of Construction Aggregates, following which
Sensibar circulated to several officials of Construction
Aggregates a memorandum the first paragraph of which
read as follows:

His firm 1s mterested m acquirmg the “FLEUR DE LIS” and
would like to work out something with us I told him that we had
already reached an agreement in principle with AS&R under which
we would buy the “FLEUR DE LIS” and were entirely agreeable to

working out some jomnt arrangement with them and also that we did
not close the door on an outright sale

The remainder, and by far the greater part, of the memo
recites information which Sensibar obtained from Quinlan
about the equipment held by a number of companies
engaged in dredging in Canada. There is evidence that at
this time Construction Aggregates regarded the opportu-
nity for expanding its operations into eastern Canada to be



2 Ex. CR. EXCHEQUER COURT OF CANADA [1968]

favourable and intended to bid for Canadian jobs and to
use the Fleur de Lis, when acquired, to do them. The Fleur
de Lis was a 30 inch suction cutter dredge and was then at
Black Lake near Thetford Mines in the Province of Quebec
where it had been in use by Lake Asbestos. In order to use
it elsewhere it would be necessary to dismantle, remove
and rebuild it, which would be a substantial undertaking,
but it seems to be common ground that once removed to
the St. Lawrence River and rebuilt it would be far more
efficient than any dredge controlled by competitors in east-
ern Canada from which I would suppose that it would put
its possessor in a very favourable position to compete for
work which it was capable of executing.

Save for a letter thanking Sensibar for his hospitality
and saying that he, Quinlan, would write at a later date in
the event that any concrete proposition could be made
concerning the Fleur de Lis there was no further communi-
cation to or from the McNamara organization until the
following January.

In the meantime Construction Aggregates bid for and
obtained the Raymond subcontract to be performed by the
use of the Fleur de Lis, arranged to buy the dredge from
Lake Asbestos on a long term payment plan for $725,000
(this being the difference between $828,000 and the value
of equipment disposed of or to be retained by Lake Asbes-
tos) and prepared specifications for and called for bids for
the work of dismantling, moving to the St. Lawrence River
and rebuilding and refitting the dredge for work on the
Raymond subecontract. Early in December Construction
Aggregates learned that it would be necessary to have the
dredge registered under the Canada Shipping Act and on
December 30 instructed its Toronto solicitors to organize a
Canadian subsidiary corporation the purpose of which was
to be limited to a general contracting business with par-
ticular emphasis on dredging activities,

The subsidiary corporation, Sensibar Dredging, was
ineorporated under the Companies Act' on January 24,
1961, by letters patent which fixed its capital at $10,000
and stated its objects as being “to own and operate dredges
and dredging equipment, apparatus and vessels and to

1R S.C. 1952, c. 53.
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361 undertake and perform construction work and material

g?;sggz moving contracts”’. By an agreement dated February 15,
Core.Lrn. 1961, which recited that this company had been designated
etal. a5 the nominee of Construction Aggregates to take title to
L%If;fgzm the dredge and equipment purchased from Lake Asbestos,
Revenuve Sensibar Dredging agreed with Lake Asbestos to assume
Thurlow J. the obligations of Construction Aggregates under the con-
—  tract to purchase the dredge and equipment and by a bill
of sale dated March 1, 1961, Lake Asbestos conveyed the
dredge and equipment to Sensibar Dredging. Thereafter by
a formal contract dated March 3, 1961 for the dredging
work to be done near Quebec, Construction Aggregates,
representing that it controlled the dredge, let it to Ray-
mond under a charter arrangement in which Construction
Aggregates agreed to provide the dredge and “all supervi-
sion, crew, master, labour, materials, fuel provisions, sup-
plies, tools and equipment” and to perform the dredging
work. In the meantime on January 24, 1961 Construction
Aggregates had accepted by letter the tender of Geo. T.
Davie & Sons Ltd. to dismantle, remove and rebuild the
dredge for an amount somewhat in excess of $340,000. A
formal contract for this work dated March 16, 1961 was
later entered into by Construction Aggregates in its own
name. The same company between February 2 and March
24 made three payments of about $34,000 each to the
Davie company and on or about March 23 it also arranged
for the issue of an irrevocable letter of credit from its
banker to the Davie company to secure further progress
payments totalling $241,980 all on account of the work

being done or to be done on the dredge.

While these events were under way the MecNamara
organization in the fall of 1960 had been making a study of
what would be required to dismantle, remove and rebuild
the Fleur de Lis at Whitby, Ontario for its own purposes
and on this basis had also made estimates of the value of
the dredge at Black Lake, and of what amount it ought to
be prepared to offer for it. I would infer from Exhibits V. 52
and A that it had intended to make its offer to Lake
Asbestos but left it too late and then learned that Con-
struction Aggregates had already bought the dredge. It
does not appear that McNamara had heard at this stage of
the Raymond subcontract or that it had been interested in
bidding for it. On the other hand Construction Aggregates
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was not aware that the McNamara organization was
engaged in making its study of the value of the dredge and
of the costs of removing and refitting it.

Early in January 1961 George McNamara of the
McNamara organization telephoned Ezra Sensibar and
arranged to meet him on January 19 at the office of Con-
struction Aggregates in New York. The meeting took place
and, according to Sensibar, the gist of what occurred was
that McNamara indicated that his organization was inter-
ested in some kind of a deal, preferably in buying the
Fleur de Lis, and asked for a figure to discuss, that Sensi-
bar told him that the figure would be based on cost of
replacement which would be in the vicinity of $2,500,000,
that Construction Aggregates was not interested in selling
and preferred a joint project but that it was up to
MeceNamara. McNamara indicated that he regarded the
figure as unduly high. Sensibar’s evidence is that his com-
pany was not in fact interested in selling the dredge and
that it was reluctant but willing to consider joint opera-
tion or joint ownership.

About the middle of February McNamara called again
and asked for another meeting. This was held in Chicago
on February 28, when McNamara indicated that his organ-
ization continued to be interested in acquiring some owner-
ship of the Fleur de Lis, but that he thought the price
unreasonably high and suggested that 2 means of bridging
the gap might be to combine his organization’s equipment
with the Fleur de Lis in 2 new company to be organized.
The Construction Aggregates representatives were not
much interested in this proposal, did not think the three
small dredges owned by MecNamara equivalent to the Fleur
de Lis or that the scheme would be likely to be profitable
and the meeting broke up to give the parties an opportu-
nity to think about it and to meet again in Toronto. Sensibar
and a Mr, Peebles, who was general counsel and a member
of the executive committee of Construction Aggregates,
met representatives of the MecNamara organization in
Toronto on March 7, were shown about their premises,
decided that they did not wish to accept McNamara’s
proposal and so informed McNamara. McNamara was also
informed that he still wished to buy the Fleur de Lis.
Construction Aggregates was willing to do business at
$2,400,000 but not otherwise.
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1967 No written memo of what transpired at any of these
Senxsmar  meetings was made but there is evidence that the prices
DrepcInG . . .

Core. Lzp. Mentioned were for the dredge and associated equipment

¢al. and did not include the Raymond subcontract.
Mﬁfﬁ{fgﬂf Around the beginning of April, McNamara called again

Revenve and a further meeting took place at Chicago on April 6

Thurlow J. When several alternative propositions were discussed. A

—  memo of these propositions was afterwards circulated and
reads as follows:

It was agreed that the McNamara interests are to have an option
until April 30, 1961, to accept any one of four alternative propositions
All of the propositions are based upon the complete “FLEUR DE
LIS” dredge plant as 1t will be just before starting the Quebec
contract (for Raymond International) or just after completing the
work on the site. The plant will consist of the following

a) The Dredge “FLEUR DE LIS”.

b) 1500’ of pontoon line

¢) 8000’ of 30” shoreline.

d) One derrick barge

e) One cable reel barge together with cable

f) Two tugs.

g) One lot of spare parts and operating supplies and tools

h) Six 1600 HP GM diesel engines i the warehouse 1n
Baltimore.

The alternative propositions are as follows:

1 CAC will sell to McNamara the dredge plant together with the
Raymond Sub-contract, before starting work, for $2,400,000 Sixty
percent (60%) of this price 1s to be paid in cash and the remainder
is to be paid by means of five serial notes bearmg mterest at the rate
of five percent (5%), and due at one year intervals over a period of
five years

2 CAC will sell to McNamara the dredge plant as above upon
completion of the work under the Raymond contract or any extensions
of 1t for $2,000,000 This 15 to be paid sixty percent (60%) 1n cash
and the balance by means of five notes drawing interest at five percent
(5%), and due at one year intervals over a period of five years.

3. McNamara and CAC will form a Canadian company which will
buy the dredge plant, or the dredge plant and the Raymond contract
McNamara will pay i sixty percent (60%) of the capital of this
company and CAC will pay n forty percent (40%). The new company
will buy the “FLEUR DE LIS” plant together with the Raymond
contract just before work 1s commenced for the sum of $2,200,000 An
agreement will be made between the parties so that either one may
at any time post a price at which he would either buy or sell his stock.
The other party will then have sixty (60) days during which he may
exercise the right to buy or sell at this price. If he fails to act, then
at the end of this period the first party must buy his stock.

4 The provisions under “3” above are modified only to the
extent that the dredge plant will be purchased after the completion of
the work at the Raymond site and the price would be $1,800,000
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It was agreed that on or before April 30th, McNamara will
notify CAC

a, That the deal 1s off;
or

b That it chooses one of the four alternative propositions

In the meantime MecNamara may inspect the dredge in the
George T. Davie Shipyard at Quebec

None of these propositions was ever accepted and Con-
struction Aggregates did not even hear from MecNamara
until the middle of May when McNamara called by tele-
phone and indicated that he wanted to take up the option
even though it had expired and that he was ready to close
on the basis of the purchase of the dredge with the Ray-
mond subeontract immediately before the dredging was to
begin, but that the price would have to be reduced to
$2,000,000, that this was his final offer and that Construc-
tion Aggregates could either take or leave it, that there
would be no further negotiations in the matter. A meeting
was thereupon arranged for May 24 in Toronto when, after
lengthy discussions, a deal was made and McNamara paid
a deposit of $100,000. In essence, the deal was for the sale
for $2,000,000 of the dredge with the Raymond subcon-
tract as well, but not including one of the two tugs referred
to in the memorandum of April 6 and not including as well
the six diesel engines referred to in the memorandum.
MecNamara was given an option to purchase the diesel
engines for an additional $200,000 but did not exercise it.
Up to this time dredging in performance of the Raymond
subcontract had not yet been started though expenses,
referred to as “job costs” in the vieinity of $100,000 had
been incurred in organizing and preparing to carry out
the work. As part of the transaction, which purports to
have been made between Sensibar Dredging and George
MeNamara on behalf of a company to be incorporated,
MeceNamara agreed to pay these expenses and to assume
responsibility for performance of the contract and in turn
became entitled to the amounts payable by Raymond
under it. The closing of the transaction was set for June 23
and it was provided that until that time Sensibar Dredging
should perform the contract as agent for McNamara and
should continue to perform it on the same basis thereafter
in the event that Raymond should fail to consent to the
assignment. On its part Sensibar Dredging undertook, sub-
ject to the consent of Raymond, to assign the contract
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1_9551 and to cause Construction Aggregates to concur in such
Biﬁé?ﬁi assignment. There is evidence that it had been intended to
Core.Irp, Perform the dredging in the name of Sensibar Dredging,

etval- that an operating account and a payroll account had been
Mmvsteror Opened in its name at a bank in Quebec and that the sign
NATIONAL o7y the office on the job site bore that name but up to that
Thislow J time there had been no assignment to Sensibar Dredging of

——  the contract or of the amounts to be paid by Raymond

under it.

The transaction was finalized on or about June 23 when
McNamara paid an amount of $840,000 together with cer-
tain adjustments on closing, assumed liability to the extent
of $360,000 for the work done under the Davie contract in
rebuilding the dredge and gave a mortgage on the dredge
in favour of Sensibar Dredging to secure the remaining
$700,000. The documents delivered included as well a bill
of sale of the dredge from Sensibar Dredging to
MeceNamara Suction Dredging Limited and assignments of
the Davie and Raymond contracts. By the last mentioned
agsignment, in which Construction Aggregates joined, that
company assigned the contract to McNamara Suction
Dredging Limited, Sensibar Dredging assumed responsibil-
ity for the obligations of Construction Aggregates under it
and McNamara assumed responsibility for the obligations
of both Construction Aggregates and Sensibar Dredging
under it. Thereafter the performance of the contract,
which had been begun in the meantime on or about June 5
in the name of Sensibar Dredging, was undertaken by
MecNamara itself. Raymond, however, declined to release
Construction Aggregates from its responsibility under the
contract and did not formally consent to the assignment;
though it appears to have been aware of the transaction
and that the work was actually being done by M¢Namara
it issued its cheques in payment for the work in favour of
Construction Aggregates which thereupon endorsed them
to McNamara. As part of the arrangements an engineer in
the employ of Construction Aggregates continued to super-
vise the work at the expense of MecNamara throughout the
performance of the contract.

In the course of a year following the completion of this
transaction Construction Aggregates acquired the dredges
which it had been operating for Steep Rock Iron Mines
Ltd. and Caland Ore Company Limited and still held all
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four of them at the time of the trial. Sensibar Dredging
appears to have let to MeNamara Suction Dredging Lim-
ited for a time the tug which had been excepted from the
sale and to have earned some revenue therefrom and some
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interest on amounts belonging to it but it carried on no Mvsres or

dredging or other business operations after the transaction
in question and on May 15, 1962 its directors met and
resolved that the company dispose of its property, distrib-
ute its assets rateably among its shareholders and proceed
to wind up its affairs.

In the course of the argument counsel for the appellants
as well as counsel for the Minister approached the matter,
and suggested that I do so as well, by considering first the
question whether the amount in question was income with-
in the meaning of the Income Taxr Act and thereafter the
question of which of the two appellants, if either, is assess-
able in respect of it. However, while the answer in one case
may be affected to some extent by the answer in the other,
as I see it, the basic question in each case is whether the
particular appellant realized a gain of the amount in ques-
tion which in its hands was income for the purposes of the
Income Tax Act and I have not found it convenient to
consider the nature of that amount apart from the facts
pertaining to the particular appellant. I propose therefore
to consider first the nature of the gain on the assumption
that it was realized by Construction Aggregates, thereafter
the nature of the gain on the assumption that it belonged
to Sensibar Dredging and finally the question which of the
two should be regarded for the purposes of the Income Tazx
Act as having realized it.

The question with respect to the nature of the gain for
the purposes of the Income Tax Act is whether the gain
was profit from a “business” within the meaning of that
term which, as defined in the Act, includes “a trade manu-
facture or undertaking of any kind whatsoever” and “an
adventure or concern in the nature of trade”. This issue is
frequently stated as being whether profit realized from a
transaction was income or a capital gain but while this
may be a convenient way of posing it the relevent question
for the purpose of the act is whether the profit arose from
a business as defined in it. If so the profit is taxable as
income whether or not by some standards it might be
regarded as a capital gain. On the other hand if the profit

NATIONAL
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is not profit from a business—and is not otherwise
income—it matters not what name may aptly characterize
it. The test to be applied for determining the question as
propounded in Californian Copper Syndicate v. Harris?
and as since applied in cases arising under the Income Tazx
Act is whether the gain in question was “a gain made in an
operation of business in carrying out a scheme for profit
making”.

In the present case assuming that the profit from the
transaction in question was realized by Construction Ag-
gregates it appears to me to have been a profit that arose
from and in the course of its business. As might be expected
in a case such as this counsel for the appellants stressed
the scope of the ordinary operating activities of Construe-
tion Aggregates, the nature of a dredge as capital equip-
ment in that operation, that the Fleur de Lis was acquired
for use in the business and that the transaction was a
fortuitous and isolated one. These are undoubtedly matters
to be weighed in determining the question but they are not
inconsistent with the transactions from which the gain
arose having been transactions of the appellant’s business
and there appear to me to be other features of the situation
which taken together outweigh them and point to the
conclusion which I have reached.

It is of course perfectly clear that a dredge may be an
item of capital equipment for a person engaged in the
dredging business and it is also clear that the Fleur de Lis
might have become an item of capital equipment in the
hands of Construction Aggregates if it had been held and
put to use as such but the fact that it was acquired to
some extent through Construction Aggregates having a
right to do so obtained under a contract made in the course
of its business together with the fact that the company
had similar rights under two other contracts under which
in due course, and possibly not very long afterwards, four
other dredges might become available seems to me to mili-
tate against and to offset the prima facie character as
capital equipment which a dredge in the hands of a corpo-
ration engaged in the dredging business, by its nature
would otherwise suggest. In these circumstances the inten-

2 (1904) 5 T.C. 159.
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tion with which the dredge was acquired appears to me to
become particularly important. On the evidence I see no
reason to doubt that Construction Aggregates in negotiat-
ing for the dredge did so with the intention, which it may
well have had from the outset and no doubt had for some
time before the Lake Asbestos dredging contract was
completed, of acquiring the dredge for use in its business if
it could do so on satisfactory terms. I see no reason to
think, moreover, that it would not have acquired the
dredge at or about the time when it did aequire it even if it
had not in the meantime heard of or from the McNamara
organization. The real state of Construction Aggregates
purpose, however, is I think apparent from the memoran-
dum which Ezra Sensibar wrote following his meeting with
Quinlan on August 9, 1960. The company at that point
appears to me to have intended to turn its rights with
respect to the dredge and the dredge itself to account by
acquiring and using or disposing of it in any way that
might be likely to yield a satisfactory profit whether alone
or in concert with others, which, as I see it, might have
been done through a partnership or by selling the dredge to
a company owned by the partnership or perhaps in other
conceivable ways, or even by outright sale. There is evi-
dence that resale of the Fleur de Lis was neither considered
nor discussed by the directors of Construction Aggregates
but there is also evidence that from that time on the
possibility of working out terms for the outright sale of the
dredge was in the mind of Ezra Sensibar, who appears to
have been the person chiefly concerned on behalf of both
appellants in the transactions in question, and in the
minds of those to whom he reported. Nor do I see any
reason to think that the purpose had changed by the time
the contract to purchase the dredge was made even though
by that time Construction Aggregates required it and
intended to use it to perform the Raymond subcontract.
The appellant’s willingness to talk terms shortly after-
wards to a person principally interested in purchasing
rather than in any kind of joint venture together with the
subsequent dealings between them appear to me to confirm
that the intention of Construction Aggregates remained
constant throughout. With respect to the appellant’s inten-
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tion the situation seems to me to be the same in principle
as that in Ducker v. Rees Roturbo Development Syndicate®
where Lord Buckmaster said:

Turning to the findings of the Commissioners, I find that they
set out in detail the circumstances connected with the working of this
company, and, in particular, the reports, which begin in 1907 and
continue down to 1918. These reports show that the directors were
contemplating from the beginning the possibility of the sale of some
of these patents. It is quite true that they preferred not to sell them
if a sale could be avoided, but the statement in para. 11 of the case is
quite plain, that “the possibility of the sale of the foreign patents or
rights has always been contemplated by the appellant company in
respect of such interest as it possessed in the foreign patents”. It is one
of the foreign patents with which this appeal has to do, and the
agreements, which are set out, showing the way in which the foreign
patents in the case of France and of Canada have also been dealt
with, show that that statement was not a statement of a mere acci-
dental dealing with a particular class of property, but that it was part
of their busiess which, though not of necessity the line on which they
desired their business most extensively to develop, was one which
they were prepared to undertake.

Next there is the fact that the considerations which
influenced Construction Aggregates to make the deal were
to my mind trading considerations. On this point, accord-
ing to my note, Mr. Peebles said that there had been no
change in value of the dredge from the time Construction
Aggregates bought it in November 1960 until June of 1961
but that eastern Canada was regarded as an area in which
dredging activity was developing rapidly, that the com-
pany intended to engage in dredging in that area and that it
was important to keep the dredge out of the hands of a
competitor. He went on to say that the reason for depar-
ture from the previous position was that the sale afforded
Construction Aggregates the opportunity to arrive at a
profit figure of $1,000,000 taxable at 25 per cent (in the
United States) as a capital gain whereas they took into
account that in operations one does not get continuity and
assurance of profit and the opportunity to capture in
a short time a capital gain profit of $1,000,000 was just too
appealing.

The evidence of Mr. Ezra Sensibar is I think to the same
effect. He said that in August 1960 on the occasion of his
first conference with Mr. Quinlan he told Quinlan that
Construction Aggregates had an agreement in principle to

819281 A.C. 132 at 141.
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buy the dredge from Lake Asbestos, that their object was E‘f
to go into the dredging business in eastern Canada which Sewsmar
he regarded as an excellent market, that they regarded the SrooNd
Fleur de Lis as a most efficient dredge and had no special  etal.
interest in selling but in operating it, that Quinlan pointed Muxisie oF
out that the McNamara organization could be of great RNATONAL
help to Construction Aggregates because of their contacts Thurlow I
and that he, Sensibar, said that Construction Aggregates arow .
would consider some sort of joint operation but had very
little interest in selling. He also said that he knew very
little about the competitive situation at that time, in fact
had never heard of the McNamara organization, and that
he took the opportunity to get the information about the
dredges owned by the persons engaged in the business in
Canada and to circulate it to his associates by the memo
which he wrote. With respect to the reason for sale he said
that it is not often they had an opportunity to earn
$1,000,000 as a capital gain as a sure profit, that it took many
years of successful hazardous operation to earn $2,000,000
which would be equivalent to $1,000,000 as a capital gain,
and that the opportunity was more than they could resist.
Viewed against the background of the company’s wide-
spread activities in the dredging business in various parts
of the world, the considerations mentioned by the witnesses
as the basis for their decision to sell the dredge and aban-
don the particular field to a competitor, appear to me to be
distinctly related to the company’s trading rather than to
its capital structure, and this conclusion is, I think,
enhanced when it is considered that a substantial trading
contract which was regarded as being a valuable one was
included in the deal.

Finally, the negotiations leading up to the transaction
appear to me to be characteristic of trading rather than of
mere realization of a capital asset. Counsel for the appel-
lants pointed to the fact that it was McNamara through-
out who was seeking a deal while Construction Aggregates
was forging ahead with its plans to put the dredge to work
in its business and that the deal ultimately made was
unsought and unsolicited on the part of Construction Ag-
gregates. However, the persons who represented Construc-
tion Aggregates in the negotiations, and particularly Mr.
Ezra Sensibar, were skilled and experienced individuals
with a wide knowledge of the dredging business as well as

90301—2
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of the usefulness and value of dredges to persons engaged
or proposing to engage in it. They were in a position to
estimate and I think did estimate very well from time to
time the strength of McNamara’s determination to acquire
or participate in the control of the Fleur de Lis and this I
think put them in a position to suggest as a basis for
negotiations a price far beyond what the dredge had cost
their company. They then proceeded to yield somewhat
from time to time whether by reduction of the price or
otherwise. The price was first reduced from $2,500,000 to
$2,400,000 for the dredge without the Raymond contract
and later to $2,400,000 for the dredge with the Raymond
contract or $2,000,000 without the contract. Though they
suggested on the occasion in Toronto, when the
MecNamara proposal for a new company was rejected, that
it was up to McNamara to purchase at their price or not as
he wished, they nevertheless used the next occasion as one
for further bargaining in which no less than four different
propositions were made available to McNamara. Even
after these had expired and McNamara had made a “take
it or leave it” offer of $2,000,000 for the dredge and the
Raymond contract they hammered out a deal at $2,000,000
for the dredge and the contract but not including some of
the equipment included in the earlier offer. To my mind
such activities are of the kind normally associated with
trading with a view to profit.

I am accordingly of the opinion that, on the assumption
that it was realized by Construction Aggregates, the
amount in question was profit from that company’s busi-
ness and was income for the purposes of the Income Tax
Act.

I turn now to the question whether the amount, assum-
ing it to have been realized by Sensibar Dredging, was
income in its hands. In this case as I view 1t the first
consideration which I have mentioned in the case of Con-
struction Aggregates does not apply since Sensibar Dredg-
ing was not party to and never did have any interest in the
contracts by which Construction Aggregates obtained
rights in respect of the purchase of the dredges which they
had designed and operated for their owners. When, however,
one comes to the question of the company’s intention in
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assuming the purchase of the Fleur de Lis, notwithstand-
ing the narrow expression of the objects of its incorpora-
tion contained in its letters patent, I see no reason to
differentiate the intention of Sensibar Dredging from that
which existed in the case of Construction Aggregates. The
real object of Sensibar Dredging, as I see it, was to carry
out the will of Construction Aggregates and the latter’s
intentions and those of the persons who directed it were
also those of Sensibar Dredging. The same applies to the
activities by which the deal was accomplished. This com-
pany had no previous or world-wide business activities
which might have provided a setting or context by which
the nature of the transaction might be determined but
whether the acquisition and sale of the dredge and contract
are regarded either with or apart from the events which
preceded the company’s incorporation in the light of its
intention in acquiring the dredge at a time when a price
had already been put on it in negotiations with McNamara
and of the activities leading up to its disposition some two
and a half months later the profit from the sale appears to
me to have been one realized “in an operation of business
in carrying out a scheme for profit making” and to have
been income for the purposes of the Income Tax Act.

There remains the question which of these two corpora-
tions should be regarded for the purposes of the Income
Tax Act as having realized the profit in question. There is,
in my view, nothing in the evidence of what occurred prior
to May 24, 1961, when the deal with McNamara was
struck, which is necessarily inconsistent with the profit
belonging to either. When offering by its letter of October
17, 1960 to buy the dredge Construction Aggregates
proposed that it or a subsidiary would do so. Subsequently
Construction Aggregates made the down payment and
executed a formal contract to purchase. It subsequently
designated Sensibar Dredging “as its nominee to take
title” and that company by a formal contract with Lake
Asbestos assumed responsibility for the purchaser’s obliga-
tions to the vendor. Thereafter Construction Aggregates in
its own name let the contract for the work to be done on
the dredge and provided the finanecing therefor and it con-
ducted the negotiations with MeNamara as if Sensibar
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}fi Dredging did not exist. In the circumstances, however, all
Bﬁgzg this appears to me to be equivocal. Next there is the fact
Core.Imp. that the Raymond subcontract both initially and up to the

°tal.  time of the sale was in fact the contract of Construction
Mﬁﬁgﬁf Agegregates. On the other hand the evidence also shows
REEIEUE that it was intended to have Sensibar Dredging perform it
ThurlowJ. though on what basis is not clear and may, it seems, have

been left undecided. There is also the fact that by the end
of Sensibar Dredging’s first fiscal period the bulk of the
profit from the transaction was in the hands of Construec-
tion Aggregates and appears in the former’s balance sheet
as a debt owed to it by the parent company. On the
evidence taken as a whole and on the last-mentioned fea-
tures in particular there is I think something to be said for
the submission on behalf of the Minister that Sensibar
Dredging was a mere convenience and never did in fact
own the dredge or realize the profit in question. On the
other hand, there is evidence of Mr. Peebles, which I
accept as reliable, that Sensibar Dredging was formed with
the intention that it would hold title to the dredge and
perform the Raymond contract. There is also evidence of
Mr. Ezra Sensibar which I regard, as well, as reliable that
the preliminary work at the site was carried out in the
name of and for the account of Sensibar Dredging. There is
also the fact that so far as appears Sensibar Dredging
alone committed itself to and became party to the sale to
MecNamara and received the consideration. Prima facie
this seems to me to indicate that the transaction which
resulted in the profit in question was that of Sensibar
Dredging and there does not appear to me to be anything
in the evidence pointing unequivocally to the conclusion
that the acts of Sensibar Dredging in connection with the
transaction were or were intended to be in fact those of the
parent company. There is also the consideration that as
between a parent and its wholly owned subsidiary what is
in fact to be done as the act of the subsidiary as distin-
guished from that of the parent is very much a matter of
internal arrangement and of decision by the parent. In the
present case the particular transaction from which the
profit in question arose, besides being carried out in the
name of the subsidiary appears from the audited state-



2 Ex. CR. EXCHEQUER COURT OF CANADA [1968]

ments attached to the income tax returns of both parent
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and subsidiary to have been treated as the transaction of Sensmar

Dszepcine:

Sensibar Dredging and I am unable to see any compelling Coge. L.

reason why this should not be recognized. I shall therefore
hold that the profit in question was realized by Sensibar
Dredging.

et al.

v

MINISTER OF
NaTioNAL
RevEnue

In the case of Construction Aggregates the Minister’s ThurlowJ.

reply included a plea that that company had transferred to
Sensibar Dredging its right to receive the consideration for
the dredge and was liable for tax in respect of the profit
from the transaction under section 16(1) of the Act. At
the trial this plea was neither pressed nor abandoned but
in view of the conclusion I have reached that the transac-
tion from which the profit arose was Sensibar Dredging’s
there is, in my opinion, no scope for the application of
section 16(1).

The appeal of Sensibar Dredging therefore fails and it
will be dismissed with costs. In the circumstances the
course taken by the Minister of assessing both appellants
and contesting both appeals was in my opinion a proper
one and the costs to be paid by Sensibar Dredging will
include the Minister’s costs in the Construction Aggregates
appeal.

The appeal of Construction Aggregates will be allowed
without costs and the re-assessment will be referred back
to the Minister to be revised in accordance with these
reasons.
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Ottawa BrrweEN:

DITZ); 5 BENSON & HEDGES (CANADA) APPELLANT
Dec. 12 LIMITED .................... % (Opponent);
o AND
ST. REGIS TOBACCO CORPORA- RESPONDENT
TION ... s (Applicant) ;
AND
THE REGISTRAR OF TRADE
MARKS.

Trade marks—Opposition to regwstration—Whether confusion between
marks—Appeal from Regqstrar's decisson—Whether Registrar pro-
ceeded on wrong principle or exercised discretion judicially—Whether
defence of wvahdity open—Trade Marks Act, RSC 1962, ¢ 291,
ss. 6, 12(1)(d), 16(3), 19, 87.

Appellant, owner of the trade mark “Gold Band”, which had been
registered for uvse 1n association with the sale of cigars, cigarettes, etc.,
used the mark 1n association with the sale of cigars sinece 1928 In 1966
following an application by respondent for registration of the trade
mark “Golden Circlet” for use imn association with the sale of ciga-
rettes appellant filed an opposition to such registration under s 37 of
the Trade Marks Act on the ground that the proposed mark was
confusmg with appellant’s mark The Registrar of Trade Marks
rejected the opposition On appeal to this court the parties relied
solely on the evidence filed with the Registrar.

Held, although in the court’s view there was confusion between the two
marks the appeal must be dismissed because 1t had not been shown
that 1 coming to the opposite conclusion the Registrar proceeded on
a wrong principle or that he failed to exercise his discretion judicially.
Rowntree Co. v Paulin Chambers Co. 119681 SCR 134 appled.

Held also, where an opposition is filed under s. 37 on the ground of
confusion with a registered trade mark it is not open to the respond-
ent to attack the validity of the registration (as respondent did here
by contending that appellant had abandoned its design mark and 1ts
word mark for use in association with cigarettes).

APPEAL from decision of Registrar of Trade Marks.

J. C. Osborne, Q.C. for appellant.

Donald F. 8im, Q.C. and R. H. Hawkes for respondent.
Jackerr P.:—This is an appeal under section 55 of the

Trade Marks Act, chapter 49 of the Statutes of Canada of
1952-53, from a de01s1on of the Registrar of Trade Marks
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under section 38 of that Act allowing an application by the
respondent for registration of the trade mark “GOLDEN
CIRCLET” to be used in association with “cigarettes”.

The appellant, who had filed a statement of objection to
the respondent’s application under section 37 of the Trade
Marks Act, is the registered owner of a design trade mark
consisting of the words “Gold Band” between two black
lines on a gold background, which was registered on Sep-
tember 13, 1928. This trade mark was originally registered
to be used in connection with the sale of cigars. The regis-
tration was amended on June 9, 1942 so as to include
cigarettes and tobaccos of every kind and description. The
appellant is also the registered owner of a word trade mark
consisting of the words “Gold Band” in respect of “cigars,
cigarettes and tobaccos of every kind and description”
which was registered on September 12, 1958, at which time
it was shown as having been used in Canada since 1928.

The appellant has used the trade mark “GOLD BAND”
in association with the sale of cigars in all parts of Canada
and has so used that trade mark since 1928. There is some
evidence that at one time it also sold cigarettes under the
trade mark “GOLD BAND”, but the evidence as to that is
not at all precise. The appellant has advertised cigars
under the trade name “GOLD BAND” extensively in
Canada.

On April 11, 1964, the respondent filed with the Regis-
trar of Trade Marks its application to register the trade
mark “GOLDEN CIRCLET”, stating that it intended to
use the trade mark in Canada in association with ciga-
rettes. There is no evidence that it has, as yet, ever used
that trade mark.

By its statement of opposition, the appellant opposed
the respondent’s application on several grounds of the
various kinds contemplated by section 37(2) of the Trade
Marks Act. Counsel for the appellant has, however, made
it clear that the only grounds that need to be considered
are

(a) that the trade mark “GOLDEN CIRCLET” is not
registrable because it is confusing, within the mean-
ing of section 6 of the Trade Marks Act, with the
appellant’s registered trade marks to which I have
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referred and is therefore not a “registrable” trade
mark by reason of section 12(1) (d) of that Act, and

(b) that the respondent is not the person entitled
to registration of the trade mark “GOLDEN
CIRCLET” because that trade mark is confusing,
within the meaning of section 6 of the Trade Marks
Act, with the trade mark “GOLD BAND?”, which
had been previously used in Canada by the appellant,
and the respondent does not, therefore, fall within

the provision contained in section 16(3) of the Trade
Marks Act.

The relevant parts of sections 12 and 16 read as follows:

12. (1) Subject to section 13, a trade mark is registrable if it is not
£ % %

(d) confusing with a registered trade mark; or
* * *

16. (3) Any applicant who has filed an application in accordance
with section 29 for registration of a proposed trade mark that is
registrable is entitled, subject to sections 37 and 39, to secure its
registration in respect of the wares or services specified in the
application, unless at the date of filing of the application it was
confusing with

(a) a trade mark that had been previously used in Canada or

made known in Canada by any other person;

The provisions of the Act that govern the determination
of the question so raised as to whether the respondent’s
proposed trade mark, “GOLDEN CIRCLET”, is confusing
with the appellant’s registered trade marks or the trade
mark that it had used in Canada are to be found in section
6, which reads in part:

6. (1) For the purposes of this Act a trade mark or trade name is
confusing with another trade mark or trade name if the use of such
first mentioned trademark or trade name would cause confusion with
such last mentioned trade mark or trade name in the manner and
circumstances described in this section.

(2) The use of a trade mark causes confusion with another trade
mark if the use of both trade marks in the same area would be likely
to lead to the inference that the wares or services associated with
such trade marks are manufactured, sold, leased, hired or performed
by the same person, whether or not such wares or services are of the
same general class.

* ok %

(5) In determining whether trade marks or trade names are
confusing, the court or the Registrar, as the case may be, shall have
regard to all the surrounding circumstances including

(a) the inherent distinctiveness of the trade marks or trade names

and the extent to which they have become known;
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(b) the length of time the trade marks or trade names have been
in use;

(c) the nature of the wares, services or business;

(d) the nature of the trade; and

(e) the degree of resemblance between the trade marks or trade
names in appearance or sound or in the ideas suggested by
them.

At this stage, I should mention a contention of the
respondent that the appellant could not rely on its regis-
tered design mark and could not rely on its word mark
except as used in association with cigars because it must be
taken to have abandoned them inasmuch as the design mark
had not been used by the appellant for at least twelve
years and the word mark had not been used except in
association with cigars for at least twelve years. His con-
tention was that, in an infringement action, it was clear
that a defence of invalidity could be raised as against a
registered trade mark and that there was, therefore, no
reason why the same contention could not be raised when a
registered mark is relied on in an opposition to registration
of another trade mark. In my view, this contention fails.!
There is a clear contrast, from this point of view, between
section 19 of the Act and section 37 read with section
12(1) (d). Section 19 says that registration of a trade mark
in respect of any wares gives to the owner the exclu-
sive right to its use throughout Canada in respect of such
wares ‘“unless shown to be invalid”. Section 37(2) says
that an application for registration may be opposed on,
inter alia, the ground that “the trade mark is not registra-
ble” and section 12(1)(d) says, in effect, that a trade mark
is not registrable if it is “confusing with a registered trade
mark”, I can only conclude that, while in an action in the
Court for infringement the defendant is entitled to chal-
lenge validity, when an application is made to the Regis-
trar for registration of a new mark, he is not to register it
as long as a confusing trade mark is on the register. If the
registration of an invalid trade mark is interfering with
registration of a new trade mark, the applicant can take
the necessary steps to have the register corrected.

Both parties filed evidence with the Registrar and no
new evidence was adduced in this Court. The evidence

1T must not be taken as finding that the alleged abandonment was
established by the evidence.
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upon which the respondent relied before the Registrar is

Benson & summarized in his written argument as follows:

Hepges
(CAaNADA)
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It was admitted by Mr Secter m his cross-examination that
many cigars on sale m Canada, both those manufactured in Canada
and those imported, have a gold band around them. Reference 1s
made to Exhibits 1 to 6 inclusive to Mr Secter’s cross-examination
which 1llustrated that this is the case and to Mr. MacGowan’s
affidavit of December 22nd, 1965 filed on behalf of the applcant
which mdicates that for at least the last twenty-seven years and at
the present time many cigars with gold bands around them have been
on sale m Canada. Samples are also attached as exhibits to Mr.
MacGowan’s affidavit.

Particular reference 1s directed to the House of Lords cigar filed
as Exhubit 5 to Mr Secter’s cross-examination. This cigar not only
has a gold band or stripe on the contaimer but is actually referred to
as a “Gold Stripe” cigar. Mr. Secter made it clear i his cross-exami-
nation that his company made no objection to this use and intended
to make no objection to this use.

It 15 also clear from the exhibits that many packages of cigars
have a gold band or gold stripe on them of one sort or another.

The evidence also makes 1t clear that a number of cigarettes and
cigarette packages at present in use in Canada have a gold band
erther on the package or on the cigarette. Reference is made to
Exhibits 7, 8 and 9 to Mr. Secter’s cross-exammation. The Peter
Jackson pack has a gold band extending around it. The Filter
Player’s package of Exhibit 8 has a strip or band of gold around the
package and the Player’s Filter King cigarettes have a gold stripe
Ime or band around the cigarettes themselves.

* * *

So far as concerns the nature of the frade, it is respectfully
pomted out that by Mr Secter’s own admission no company in
Canada uses the same trade mark as applied to both cigars and
cigarettes This will be found i Mr. Secter’s cross-examination on
pages 8 to 10, This 1s a fact well known to purchasers of cigars and
cigarettes who, 1t 15 also submitted, tend to be mutually exclusive.
Having regard to the nature of the ftrade, it is submitted that no
person who 15 assumed to be familar with the opponent’s “Gold
Band” cigars would possibly think he was buying the opponent’s
product 1f he purchased the applicant’s “Golden Circlet” cigarettes.

That part of the appellant’s written argument that refers
to the evidence reads as follows:

Evidence in support of the opponent was filed by way of two
Affidavits by Joseph Secter, the Secretary-Treasurer of the opponent
company, both Affidavits bemg taken on May 10, 1965 In the longer
Affidavit, Mr. Secter clearly states the use of his Company’s trade
mark GOLD BAND, in particular, he states that in the past five
years, his Company has sold mn Canada under its trade mark GOLD
BAND in excess of 28,000,000 cigars, having a wholesale value in
excess of $2,000000 To Mr. Secter’s Affidavits are attached specimens
of his Company’s trade mark GOLD BAND as used in association
with cigars and also one of his Company’s specimen cartons showing
the trade mark GOLD BAND as used in association with cigars.
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Mr. Secter’s shorter Affidavit, also dated May 10, 1965, places on 1967

record specimens of advertising by his Company with respect to the Bensox &
trade mark GOLD BAND. HepgEs

On May 10, 1965, Mr. Secter was cross-examined under oath, n  (CANaDA)
terms of Rule 46(2) of the Trade Marks Aect, by Learned Counsel for Lzo.
the applicant. Mr Secter in his replies made 1t as clear as possible ST.].%EGIS
that his Company, Benson & Hedges (Canada) Limited had taken no Topacco
action agamnst the manufacturers of the House of Lords cigars, nor Corp.
against the manufacturers of Peg Top cigars, because the trade marks %11\;1;
used by both manufacturers mn association with therr cigars do not Rpgrsrran
stress that their marks are “gold band labels”. Mr. Secter, time and or Trave
again, remterated his pomnt which can be seen, for example, in his MARES
answer on Page 27 of the transcript of the cross-examination. He says, J ”]:"

. . ackett P.
in reply to being asked whether 1t 18 not a common practice for .
manufacturers of cigars to use a gold band around cigars “no, they

use a band around the cigars which may contain many things, gold

and red and blue and yellow or some other colour, but they do not

stress that 1t 18 a “gold band” label That 1s the problem ”

Mr Secter was shown a package of Peter Jackson king size filter
cigarettes, referred to as Exhibit 7 on Page 31 of the transcript This
package had on 1t a tear strip consisting of a gold line Mr Secter re-
ferred to this as a mechanical device to take care of what 1s called the
cellophane around the package and, in his answer at the foot of Page
31 of the transcript, he states i effect that cigarette packages have this
device only for removing the cellophane and the device may be of
gold or another colour. He states “it has nothing to do with the brand”

On December 22, 1965, an Affidavit was taken by Mr Wallace G
MacGowan, wholesale representative of Rothman’s of Pall Mall
Canada Lmited of Toronto, Ontario. To this Affidavit are attached
specimens of cigar bands, marked Exhibits “A” to “O” which comprise
gold bands. Mr. MacGowan confirms that cigar bands are being
constantly changed by manufacturers and 1s therefore unable to say
over what period any cigar band covered by Exhibits “A” to “O” hag
been on the market

On March 4, 1966, a further Affidavit was taken by Mr Secter
pursuant to Rule 45 of the Trade Marks Act, this Affidavit bemng m
reply to that taken by Mr MacGowan, referred to above. Mr. Secter
admits that many cigar bands contain the colour gold but, once
agamn, he maimtans that his company’s trade mark registrations
contamn the words “gold band” and such registrations are vahd and
are subsisting. Mr. Secter also states that his Company did at one
time sell cigarettes under 1ts trade mark GOLD BAND but does not
do so at the present time. This does not 1mply that his Company will
not recommence the production and sale of cigarettes under its trade
mark GOLD BAND Mr. Secter referred, when under eross-examina-
tion, to the fact that in the tobacco trade use of trade marks is what
is known as cyclie, that 1s to say, trade marks are used for some years
and then are retired but are subsequently used again for a further
number of years This appears to be the practice of manufacturers of
cigars, tobacco and cigarettes Mr. Secter also refers to the fact that
certain manufacturers sell both cigars and cigarettes under the same
trade mark.

In Paragraph 9 of his Affidavit, Mr. Secter states that if a
purchaser asked for a cigar sold under the trade mark GOLD BAND,
the purchaser will be offered a cigar which 15 manufactured and sold
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by his Company and the same purchaser will not be offered a cigar
around which is a gold band with the reading matter House of Lords
or White Owl. In Paragraph 10 of Mr. Secter’s Affidavit, he states
quite clearly that his Company makes no claim to the colour gold,
which is common to the trade, but his company does have rights in
the trade mark GOLD BAND because this trade mark consists of the
words “gold band” and is not merely a cigar band of gold colour. In
Paragraph 11 of his Affidavit, Mr. Secter states that in his opinion,
the use of the mark GOLDEN CIRCLET in respect of cigarettes in
Canada would lead to confusion in the minds of the purchasing
public on acecount of his Company’s trade mark GOLD BAND.

By his decision dated March 30, 1967, which is the

decision appealed from, the Registrar set out the grounds
upon which the appellant opposed the application and then
disposed of the opposition as follows:

I have duly considered the evidence and the written arguments
filed by both parties. Neither party requested a hearing. Having
regard to the circumstances of the case on the basis of the evidence
adduced, I have come to the conclusion that the grounds of opposi-
tion are not well founded. The marks are sufficiently different in
appearance, in sound and in the ideas suggested by them to preclude
confusion within the meaning of Section 6 of the Trade Marks Act.

The opposition is accordingly rejected pursuant to section 37(8)
of the Trade Marks Act.

Having regard to section 6(2) of the T'rade Marks Act,

the question that the registrar had to decide is whether the
use of the trade mark “GOLDEN CIRCLET” and the use
of the trade mark “GOLD BAND” in the same area
“would be likely to lead to the inference that the wares
. .associated with such trade marks are manufactured. . .by
the same person” whether or not such wares are of the same
general class. In reaching his conclusion, he was bound to
follow the direction in section 6(5), which I repeat for
convenience:

(5) In determining whether trade marks or trade names are
confusing, the court or the Registrar, as the case may be, shall have
regard to all the surrounding circumstances including

(2) the inherent distinctiveness of the trade marks or trade names

and the extent to which they have become known;

(b) the length of time the trade marks or trade names have been

in use;

(c) the nature of the wares, services or business;

(d) the nature of the trade; and

(e) the degree of resemblance between the trade marks or trade
names in appearance or sound or in the ideas suggested by
them.
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Giving all due weight to the decision of the Registrar,
who, I realize, has had infinitely more experience in this
very specialized field than I have had, when I have regard
to all the surrounding circumstances, including

(a) the fact that the trade mark “GOLD BAND”, while
it is not what is apparently referred to as a strong
mark, had, before the respondent’s application, be-
come very well known in Canada, and the fact that
the trade mark “GOLDEN CIRCLET” was not
known at all,

(b) the fact that the trade mark “GOLD BAND” had
been used in Canada for at least six years before the
application was made, and the fact that the trade
mark “GOLDEN CIRCLET” has not been used at
all,

(e) the fact that cigars and cigarettes are closely related
wares,

(d) the faet that the wares in question are ordinarily
sold by the same retailer over the same counter, and

(e) the fact that there is very substantial resemblance
between the trade mark “GOLD BAND” and the
trade mark “GOLDEN CIRCLET” (when they are
considered on a first impression basis and not by
way of a detailed comparison) in appearance, sound
and the ideas suggested by them,

I cannot escape the conclusion that if those two trade
marks were used in the same area it would be very likely
to lead to the inference that the wares associated with
them were manufactured by the same person and thus
that, by virtue of section 6(1), the one is “confusing” with
the other for the purposes of the Trade Marks Act.

If, therefore, it were my duty on this appeal to come to
a conclusion as to what the Registrar should have decided,
and to substitute my conclusion for his if I come to a
different one, I would allow this appeal.

I have, however, come to the conclusion that it is not
open to me, in the circumstances of this case, to substitute
my conclusion for that of the Registrar, having regard to
the nature of this Court’s duty on an appeal of this kind as
established by the decision of the Supreme Court of Canada
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in The Rowntree Company Limited v. Paulin Chambers Co.
Ltd. et al? In that case, as in this, there was an appeal
from a decision of the Registrar on an application for
registration of a trade mark. In that case, this Court sub-
stituted its view on an issue as to whether two trade marks
were confusing for that of the Registrar, there was an
appeal to the Supreme Court of Canada, and that Court,
by a unanimous judgment delivered by Ritchie J., allowed
the appeal and restored the Registrar’s decision. The part
of the reasons for judgment which, as I understand it,
contain the reasoning by which the Court reached its deci-
sion, is the following:

It is contended on behalf of the respondent that the conclusion
reached by the learned trial judge should not be disturbed having
regard to the terms of s 55(5) of the Act which provides that “on the
appeal... the Court may exercise any discretion vested in the Regis-
trar”. I do not, however, take this as meaning that the Court is
entitled to substitute its view for that of the Registrar unless it can
be shown that he proceeded on some wrong prmeiple or that he failed
to exercise his discretion judicially 3

* * *

In my view the Registrar of Trade Marks m the present case
applied the test required of him by the statute and I do not think
that grounds were established justifying the learned judge of the
Exchequer Court in interfering with s conclusion. For all these
reasons I would allow this appeal and restore the decision of the
Registrar of Trade Marks refusing the respondent’s application SN.
264951,

2119681 S.C.R. 134.

3 For a very sumilar approach, see Union Carbide & Carbon Corpora-
tion’s Application, (1952) 69 R P C. 306, per Lloyd-Jacob J. at page 308,
where he said:

“If I were satisfied that in arriving at that decision the Hearing
Officer had observed the right approach, having regard to the lan-
guage of the Statute and the guidance given by the decided cases, the
mere fact that his conclusion would not necessarily be that at which I
myself would have arrived without his assistance 18 no reason what-
ever for mmterfermg with his decision. Indeed, I think 1t would be true
to say that, even if I came to the conclusion, as I think I might, that his
conclusion was fanciful, and indicated failure to appreciate the unsub-
stantial nature of the objection posed, none the less, except upon the
footing that in exercising his discretion the Hearmg Officer had failed
to exercise it judicially, I should not be justified in interfering with
his conclusion. Accordingly I have given the closest attention to the
language 1 which he has framed his conclusion and indicated his
mental process, mn order that I should be in a position to determine
whether or not there has been any departure from the principles
which it is incumbent upon those dealing with these matters to bear
fully mm mind.”
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In this case, no submission has been made that the
Registrar proceeded on a “wrong principle” or ‘“that he
failed to exercise his discretion judicially” and I know of
no bagis upon which any such submission could have been
made. Not only is there no indication that he failed to
follow the requirements of any provision in the statute,
but there is no room for suggesting that he left out of
account any material fact* or came to any conclusion on
the facts that could not be supported on the evidence.
Certainly, there is no room for suggesting that he did not
act judicially. That being so, there is no occasion for this
Court to interfere with his conclusion and substitute its
decision for his.

The appeal is dismissed with costs.

4 Presumably the situation would be different if, under section 55(5)
of the Trade Marks Act, additional evidence were adduced m this Court
that made a difference of substance between the facts before the Registrar
and the facts before this Court. Compare The Queen v. Secretary of
State, [19531 1 8.C.R. 417, per Locke J. at pages 425-6.

BETWEEN:
GEORGIA GULF ESTATES LTD. APPELLANT;
AND
THE MINISTER OF NATIONAL RESPONDENT.
REVENUE ...................

Income tax—Capital gain or business profit—Company acquires hotel,
improves operations and sells—Whether adventure in nature of trade
—Tests for determining.

Appellant, which was controlled by two men, was incorporated with the
object of acquiring and operating hotels. Another company controlled
by the same two men had previously bought a hotel, effected
improvements with the object of increasing the hotel’s profits and its
value, and then sold 1t in August 1959 through a real estate broker at
a profit. In January 1960 the last-mentioned company purchased a
hotel for $330,000, transferred it in November 1960 to appellant,
effected improvements in 1ts operation, listed it with real estate
brokers in 1961 at a sale price of $440,000, and eventually sold it in
January 1962 for $426,000

Held, the profit on the sale was from an adventure in the nature of trade,
and therefore taxable, because (1) appellant bought the hotel with
the mtention of selling it at a profit (Campbell v. M.N.R. [1953] 1
S.CR. 3, Regal Heights v M N.R. [1960]1 SCR 902, DeToro wv.
MNR. 19651 2 ExCR 715, Willumsen v M.NR. [1967] 2
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Ex. CR. 257); (2) the listing of the hotel with real estate brokers and
the various dealings with the brokers were operations of the same
kind and carried on in the same way as those which were characteris-
tic of ordinary trading in the line of business in which the venture
was made (Irrigation Industries Ltd. v. M.N.R. [1962] S.C.R. 346);
and (3) the sale of the hotel following active steps to improve its
operation indicated that the transaction was that of an ordinary
trader or dealer in hotels (M.N.R. v. Taylor [1956-19601 Ex. C.R. 3).

INCOME TAX APPEAL.
P. N. Thorsteinsson and M. J. O’Keefe for appellant.
S. A. Hynes for respondent.

Smepparp D.J.:—This appeal is by Georgia Gulf Es-
tates Ltd. against an assessment of the 17th June, 1966, by
the Minister holding that the taxable income for the taxa-
tion year 1962 included the profit on the resale of the
Marine Hotel at Westview, adjoining Powell River, B.C,,
which the appellant contends was in error in that such
profit was capital gain realized from the sale of an invest-
ment. The facts follow.

On the 19th July, 1955, Tudor Holdings Ltd. bought
Tudor House in Esquimalt for $100,000 and on the 1st
August, 1959 sold it for $265,000. The Tudor Holdings
Ltd. had three shareholders, but the third was bought out
so that thereafter the issued shares in Tudor Holdings
Ltd. and in the appellant when subsequently incorporated
were held by Hutchinson 200 shares and by Higbie 100
shares.

In January, 1960, Tudor Holdings Ltd. purchased the
Marine Hotel at Westview, B.C. for $330,000 and on
the 22nd November, 1960, Tudor Holdings Ltd. trans-
ferred to the appellant that day incorporated, and thereupon
the Tudor company was wound up. On the 1st January,
1962, the appellant sold the Marine Hotel for $426,000;
that is the transaction in question. On the 11th June, 1962,
the appellant bought Westholme Hotel, Victoria, B.C. for
$335,000 which it renovated and has since. operated as the
Century Inn. On the 17th June, 1966, the appellant was
assessed by the Minister on its profit on the sale of the
Marine Hotel at Westview.

Upon notice of objection the Minister on the 20th July,
1966, confirmed the assessment and the appellant brought
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this appeal on the ground that the profit was not income 36_18
but capital derived from the realization of a capital asset. Guorara
The issue raises the problem whether the appellant was Eswfx}rg;FLm,
engaged at the appropriate time in the business of buying MiNotmE oF
and selling hotels so that the transaction in question comes Narronar
within the Income Taz Act, sections 3 and 4, particularly REVENUE
as extended by section 139(1)(¢) to include “an adventure Sh%)gard
or concern in the nature of trade”, the contention of the
Minister; or whether the transaction was the realizing of a

capital asset as contended by the appellant.

In Irrigation Industries Ltd. v.' M.N.R.!, the appellant
taxpayer abandoned its original purpose of incorporation
and purchased 4,000 shares of 500,000 in another company
which it later resold at a profit. It was held the purchase
was an investment and the sale was the realizing of capital
and not of taxable income. Martland J. stated the test and
their application as follows:

at p. 352:

The positive tests to which he refers as being derived from the
decided cases as indicative of an adventure in the nature of trade
are: (1) Whether the person dealt with the property purchased by
him in the same way as a dealer would ordinarily do and (2) whether
the nature and quantity of the subject-matter of the transaction
may exclude the possibility that its sale was the realization of an
investment, or otherwise of a capital nature, or that it could have
been disposed of otherwise than as a trade transaction.

I will deal first with the second of these tests, which, if applied
to the circumstances of the present case, would not, in my opinion,
indicate that there had been an adventure in the nature of trade.

The nature of the property in question here is shares issued from
the treasury of a corporation and we have not been referred to any
reported case in which profit from one solated purchase and sale of
shares, by a person not engaged i the business of trading in
securifies, has been claimed to be taxable.

Cases in which the nature and quantity of the property purchased
and sold have indicated an adventure in the nature of trade include
The Commussioners of Inland Revenue v. Livingston ((1926), 11 Tax
Cas. 538) (a cargo vessel); Rutledge v. The Commassioners of Inland
Revenue ((1929), 14 Tax Cas. 490) (a large quantity of toilet paper);
Iwndsay v. The Commissioners of Inland Revenue ((1932), 18 Tax
Cas. 43) and Commassioners of Inland Revenue v. Fraser ((1942), 24
Tax Cas. 498) (a large quantity of whisky); Edwards v. Bairstow
([1960]1 A.C. 14) (a complete spinning plant) and Regal Heights Ltd.
v. Minister of National Revenue ([1960]1 S.C.R. 902) (40 acres of
vacant city land).

Corporate shares are in a different position because they consti-
tute something the purchase of which is, in itself, an investment.

1119621 8.C.R. 346.
90301—3
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adventure in the nature of trade, as it constituted only 4,000 out of a
S total issue of 500,000 shares.

1968 They are not, in themselves, articles of commerce, but represent an
GE%EIA interest in a corporation which is itself created for the purpose of
GuLr doing business. Their acquisition is a well-recognized method of
EstaTtes L. investing capital in a business enterprise.
v.
Mivtster oF and at p. 353:
NaTIONAL
Revenur Furthermore, the quantity of shares purchased by the appellant
Shaa.r d in the present case would not, in my opinion, be indicative of an

In the second test, the emphasis is put on the subject-
matter of the transaction, hence if the subject matter can
be properly used only by resale, then the purchase and
resale are presumed to have been “an adventure or concern
in the nature of trade”. To the judgments cited there may
be mentioned M.N.R. v. Taylor?, where 1,500 tons of lead
requiring 22 carloads to carry, were bought and resold by
the taxpayer to his company. Thorson P. at p. 30 said:

The nature and quantity of the subject matter of the transaction
were such as to exclude the possibility that it was other than a
transaction of a trading nature. The respondent could not do any-
thing with the lead except sell it and he bought it solely for the
purpose of selling it to the Company. In my judgment, the words of
Lord Carmond m the Rheinhold case (supra) that “the commodity

itself stamps the transaction as a trading transaction” apply with
singular force to the respondent’s transaction.

In the first test the emphasis is put on the party to the
transaction and his conduct. That test is elaborated as
follows: Irrigation Industries Ltd. v. M.N.R., (supra), by
Martland J. at p. 354:

“...whether a venture such as we are now considering is, or is not,
‘in the nature of trade’, i whether the operations involved in it are
of the same kind, and carried on in the same way, as those which are
characteristic of ordinary trading in the line of business in which the
venture was made.” That covers all the cases.

citing Leeming v. Jones® and continues at p. 354:

Were the operations involved in the present case of the same
kind and carried on in the same way as those which are characteristic
of ordinary trading in the line of business in which the venture was
made?

and later at p. 354:

But it may be contended that persons may make a business
merely of the buying and selling of securities, without being traders

2[1956-601 Ex CR. 3.
8119301 1 K B. 279 at p. 283.
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in securities 1n the ordinary sense, and that the transactions involved
in that kind of business are similar, except in number, to that which
occurred here.

In M.N.R. v. Taylor, (supra), Thorson P. at p. 29 said:

But there are some specific guides. One of these is that if the
transaction is of the same kind and carried on in the same way as a
transaction of an ordmnary trader or dealer in property of the same
kind as the subject matter of the transaction it may fairly be called
an adventure in the nature of trade. The decision of the Lord
President in the Livingston case (supra) and the Rutledge case
(supra) support this view. Put more simply, it may be said that if a
person deals with the commodity purchased by him in the same way
as a dealer in it would ordnarily do such a dealing is a trading
adventure: vide Lord Radcliffe’s reasons for judgment in Edwards v.
Bawrstow (supra).

As to profits—in Irrigation Industries Lid. v. M.N.R.
(supra), Martland J. stated at p. 350:

Tt is difficult to conceive of any case, in which securities are
purchased, in which the purchaser does not have at least some
intention of disposing of them if their value appreciates to the point
where their sale appears to be financially desirable.

at p. 354:

.. where the realization of securities is involved, the taxability of
enhanced values depends on whether such realization was an act done
in the carrying on of a business.

at p. 355:

The only test which was applied in the present case was whether
the appellant entered into the transaction with the intention of
disposing of the shares at a profit so soon as there was a reasonable
opportunity of so doing. Is that a sufficient test for determining
whether or not this transaction constitutes an adventure in the nature
of trade? I do not think that, standing alone, it is sufficient.

In M.N.R. v. Taylor, (supra), Thorson P. stated at
p- 26:

The intention to sell the purchased property at a profit is not of itself
a test of whether the profit is subject to tax for the intention to make
a profit may be just as much the purpose of an investment transac-
tion as of a trading one.

and at p. 30:

It is of no avail to the respondent that when he purchased the
lead he did so without any intention of selling it to the Company at
a profit. He did not pretend that his purchase was for an investment
purpose. All his reasons were business reasons of a trading nature. His
adventure was a speculative one. ... He saw advantages of a business
nature in the transaction...

90301—33%
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It follows that purchasing with the intent to resell at a
profit is not an exclusive nor absolute test as it does not

GuLr . . . . .
Esrares Lo, Prevent the transaction being the realization of an invest-

V.
MINISTER OF
NaTioNaL

REVENUE

Sheppard
DJ.

ment and not taxable income as in Irrigation Industries
Litd. v. M.N.R., nor does the absence of such intent to
resell at a profit preclude the transaction being an “adven-
ture ... in the nature of trade” and the proceeds taxable
income as in M.N.R. v. Taylor, (supra). But where the
transaction falls within either of the two tests, buying with
intent to resell at a profit may be applied, as for example,
where a person who owns properties or commodities deals
with them in the same way as a dealer, then he is engaged
in an “adventure ... in the nature of trade” within section
139(1) (e) and any profit is taxable income. The test of pur-
chase with intent to resell at a profit was applied in the fol-
lowing judgments: Campbell v. M.N.R*; Regal Heights
Ltd.v. M.N.R.5; DeToro v. M.N.R.%; Willumsen v. M.N.R.".

Those tests lead to the question whether the circum-
stances here are those required to bring the transaction in
question within section 139(1)(e). That is essentially a
question of fact: Campbell v. M.N.R., (supra) per Locke
J. at p. 6; McIntosh v. M.N.R.2 The appellant contends
that it bought the Marine Hotel solely to be operated as a
hotel and for no other reason; on the other hand, the Minis-
ter contends that the appellant bought the hotel to operate
and by increasing the revenue thereby to increase the value
and to sell at a profit. That question of fact is the ultimate
issue.

As to the facts of this case, the memorandum of associa-
tion (Ex. A-1) of the appellant company has the objects of
acquiring and operating hotels and of operating the par-
ticular parts thereof, which objects also imply the power to
sell so as to make a profit: The Companies Act, R.S.B.C.
1960, c. 67, sec. 22(1) empowers the company to carry on
any business capable of being conveniently carried on or to
enhance the value or render profitable any of the proper-

4719531 1 SCR. 3 per Locke J. at pp. 6, 7.

519601 S C.R. 902 per Judson J. at p. 905.

6[1965] 2 Ex. CR. 715 per Cattanach J. at p. 728,

719671 2 Ex. C.R. 257; 67 DTC 5022 per Cattanach J. at p. 5028.
8[1958]1 S.C.R. 119 per Kerwin CJ.C. at p. 121.
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ties and rights of the company, (p), to sell and deal with 198
property and rights of the company (q), and to do all Gsoreia

things incidental (x). ESTA(X}TI;;FL’J.‘D

Further, there was throughout a system to buy a hotel, yr b o
to improve and to sell at a profit. Hutchinson and Higbie II\{ATI?I?;
were experienced in operating the Tudor House and Hut-
chinson had a cost accounting system which imposed a
continuous check of each department to see if it were —
paying. Their purpose, in the Tudor Company and in the
appellant, was to buy a hotel in which the management
could be improved, and to increase the revenue and thereby
increase the value.

(1) In each instance they bought a hotel which could be
improved. The Tudor House was not operating suc-
cessfully. Hutchinson told Marriette that they had
renovated the hotel, doubled the area of the beer par-
lour, paved the parking lot, thereby making it a profit-
able operation. They listed with Enterprise Realty
and sold at a profit.

(2) After the sale Hutchinson looked at hotels as he
wanted an integrated hotel operation and eventually
chose the Marine Hotel as the management could be
improved, it was not of the best. Hutchinson reviewed
the operating profits of the hotel by departments and
introduced a cost accounting system. The appellant by
Hutchinson and Higbie discharged all the kitchen help
which had formerly been causing trouble by taking
leave in a group, renovated the dining room at a cost
of $30,000, and the food department alone devel-
oped a profit of $30,000. In March or April, 1961,
Hutchinson told Marriette that his (Hutchinson’s)
cost accounting was responsible for making the hotel a
desirable picture, and that he intended to put it up for
sale.

(3) In the case of the Tudor House the Tudor Company,
and in the case of the Marine Hotel the appellant,
increased the operating profits and sold the hotel at a
profit, and in the case of both companies Hutchinson
and Higbie were shareholders with control.

Sheppard
DJ.

Throughout there was the intention of increasing the
profits so as to increase the value; that was stated by
Hutchinson. But if the intention were only to operate the
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hotel as a capital asset, then it was no concern of the

Géoncm taxpayer or of the shareholders that there was an increase
ESTATI];EFLTD in value. The purpose of increasing the value could indi-

MINISTER OF

cate the intent to sell as a primary purpose. In each case

Naronan the company did sell at a profit.

Revenur

As to listing—both the Tudor House and the Marine

Sh%)gard Hotel were listed with real estate agents for the purpose of

sale. The Tudor House was listed with the Enterprise
Realty Company and a commission paid on the sale. Early
in 1961, not later than August 1961, the appellant listed
the Marine Hotel with Gillanders Realty of Vancouver
by an oral listing exclusive for sixty days for sale at $440,000
to realize a net sum of $425,000. Hutchinson on behalf
of the appellant went to the office of Gillanders Realty
in Vancouver to see what other hotels were for sale,
and there gave the oral listing specifying the price. That
listing indicates that at least that early the appellant,
having acquired the hotel in November 1960, had decided
not to profit by operating but by selling, and that the
improvements then made and consequent operating profit
had permitted a net asking price of $425,000. In August
of 1961 Hutchinson made an oral arrangement with one
Marriette, and Marriette produced Mantoani as the agent
of the syndicate who ultimately purchased at $426,000.
Further, some real estate agents specialize in selling hotels,
and listing to them is a common method of selling hotels.
Hence that listing would indicate dealing with the hotel in
a way or “characteristic of ordinary trading” in hotels,
within Irrigation Industries Ltd. v. M.N.R., (supra), and
dealing “as a dealer would ordinarily do” within M.N.R. v.
Taylor, (supra).

After the sale was completed the appellant refused to
pay any commission beyond the $1,000. There was an
action for commission, initially by Marriette Agencies Ltd.
and later amended to Hopper & Jamieson Limited, of
which action there were put in as exhibits an examination
for discovery of Hutchinson (Ex. R-3), the proceedings at
trial (Ex. R-4) and the reasons for judgment of Wootton
J. (BEx. A-5). At that trial (Ex. R-4, p. 3) Hutchinson
testified that he gave a listing to Gillanders Realty at
$440,000 and testified, “Yes, I told him that I wanted
$425,000 net to Georgia Gulf Estates and that we wanted

cash to the mortgage”.
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In the reasons for judgment (Ex. A-5) Wootton J. held: 1068

I find upon the facts that the witness Marriette was the instru- GEORGIA

ment of introduction of the purchaser to the defendant...(p. 2) Gowp
. . . Esrates L.

It was the witness Marriette, an unlicensed person, who “found the V.
purchaser” and he secured the purchaser. As I indicated above, these MINISTER OF
acts he could not perform as the basis for the claim of commission. IEATIONAL
(p.6) VRN
Apparently there were some visits by Hutchinson to the office of the Sh%gard
plaintiff and some casual talk between Creamer and Hutchinson over .
the telephone and once at the airport. ..

... Very little was done beyond naming the person interested in the
purchase of the hotel and the delivery of one or two statements.

Upon the whole of the evidence and after considering the law
and the arguments raised I am of the opinion that the plaintiff has
failed to prove its case in any part and I therefore dismiss the action
with costs. (pp. 7-8)

Here the question is not whether there was a valid listing
within the Real Estalte Act, R.S.B.C. 1960, c. 330, Sec. 4,
but in this action the question is whether there were
such conduct of the appellant through Hutchinson as
would indicate, in relation to the Marine Hotel, an “adven-
ture or concern in the nature of trade” within Section 139
(1) (e)—that is, whether such conduct was “characteristic
of ordinary trading” within Irrigation Industries Ltd. v.
M.N.R., (supra), or such “as a dealer would ordinarily do”
such dealing within M.N.R. v. Taylor, (supra), and not
whether there were a valid listing. In such purported list-
ing in “fixing the price” and in resale, it cannot be said
that the role of the appellant was passive or “the antithe-
sis of what one would expect from a vendor under like
circumstances”: M.N.R. v. Valclair Investment Company
Ltd.?®.

The onus is on the appellant to prove error in the assess-
ment: Dezura v. M.N.R.*°. The weight of the evidence of
Hutchinson, the sole witness for the appellant, is affected
by his answers on the examination for discovery in this
action, wherein he said the appellant did not make any
efforts to sell the Marine Hotel. In question 71 he stated:

71. Q. What efforts did the Appellant make to dispose of the Marine
Hotel?
A. I did not make any efforts.

That answer may be contrasted with his evidence on
examination for discovery in the action of Hopper and

9119641 Ex. C.R. 466, Kearney J. at p. 477.
10 [1948] Ex. C.R. 10.
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Jamieson Limited v. Georgie Gulf Estates Limited (Ex.
R-3) in which he stated he did grant a listing, as follows:

14.

15.

16.

17.

18.

19.

20.

21.

22,

23.

24.

88.

89.

- O > O

o

PO PO PO P> O

. Are you referring to an interim agreement dated December

5th, 1961?

. Yes, I am.

. But presumably the decision to place the hotel for sale was

reached prior to that date. Is that right?

. Well, it would have been sold prior to that date if we had

come to some agreement, yes.

. And prior to that date did you place the hotel for sale with

anyone other than the plaintiff?

. It was listed at one time, yes.
. And who did you list it with?

An outfit called Gillanders Realty, here in town.

. Here in Vancouver?

Yes.

. When was the hotel listed for sale with that company?
. Oh, 1t would be in the early part of 1961. I can’t recall just

exactly when it was.

. Did the defendant company give that company an exclusive

listing?

A. Tt was an oral exclusive listing. I had done business with this

g

- O O =

> O

A.

outfit before.

. What price if any did you instruct them to find a purchaser

for?

. We were asking for $425,00000 net to Georgia Gulf Estates.

. And did you discuss with that company what commission if

any would be paid if a purchaser would be found at that
price?

. No. Gillanders Realty decided to list the hotel at the price of

$440,000.00.

. Were they successful in selling the hotel?
. No, they weren’t.

. Did you subsequently ask anyone else to attempt to sell the

hotel?

. No, I did not.

* *® *

. Well, do you recall what you did say?
. The hotel was always for sale but 1t wasn’t really on the

market. I'll put it that way.

. But did you not express concern to Mr. Marriette or Mr.

Creamer at the delay in the Mantoani syndicate coming up
with a firm offer?

Well, there was no firm offer. There never was a firm offer
untl—

Hutchinson’s answers on discovery in Hopper and Jamie-
son Limited v. Georgia Gulf Estates Limited offer dif-
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ficulty to saying that his evidence alone in this present 198
action in the light of the unexplained absence of Higbie is Gé%ﬁ‘m
of sufficient weight to shift the onus of proof. Esrares Lo,

V.
In January 1960, Hutchinson and family went to Powell Ministe or
NaTioNAL
River and, according to Hutchinson, “They were very Revenue

unhappy after a very short time” because of the isolation gyor oy
and small size of the community. In November 1960, DI
Tudor Company conveyed to the appellant. On that evi-

dence there would have been an intention to sell before the
appellant acquired the hotel, but in any event, assuming

such dissatisfaction with Powell River and Westview, that

does not necessarily exciude the prior intention to make a
subsequent sale as an adventure in the nature of trade

within section 139(1) (e).

The appellant has cited the following judgments. The
appellant contended that the proceeds of the Marine Hotel
should be regarded as capital for the reasons in Irrigation
Industries Ltd. v. M.N.R., (supra). There the appellant
bought 4,000 shares in a company out of the 500,000 shares
which were issued, and resold at a profit. Martland J. at
p- 352 stated:

Corporate shares are 1n a different position because they consti-
tute something the purchase of which is, in itself, an investment.
They are not, in themselves, articles of commerce, but represent an
interest in a corporation which is itself created for the purpose of
doing business. Their acquisition is a well-recognized method of
investing capital in a business enterprise.

and at p. 355:

In my opinion, the transaction in question here does not fall
within exther of the positive tests which the authorities have suggested
should be applied.

That judgment is distinguishable in the subject matter;
there “corporate shares”, here a hotel.

Sterling Paper Mills Inc. v. M.N.RM is also distinguish-
able on the facts. There the appellant bought a paper mill
admittedly intending to operate it as a eapital investment
but the vendor refused to sell the mill without selling with
it a timber limit. It was held that the timber limit became
a capital asset, and the sale at a profit was the realizing of
a capital asset. That judgment is distinguishable on the

11119601 Ex. CR. 401.
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1968 facts as the purchaser was there required to purchase by the
Groran vendor, and there was here a voluntary purchase by the
GuLr . .
Esrarss Lo, appellant with a view to resale at a profit.

v

Mtz or The appellant cited Hazeldean Farm Company Limited
Narmonan o) M N.R.? as authority for the principle that to bring

REvVENUE

—  the transaction within section 139(1)(e) there must be at

Sheppard
DJ.

the time of purchase an intent to resell at a profit. The

—  judgment establishes no such principle for the following
reasons:

(1)

(2)

That principle contended for did not arise as the
only question raised was the intent at the time of
purchase. Noél J. at p. 617 states:
... was the appellant’s intention as far as the balance of the land was
concerned, exclusively to farm it, or had it a dual intent as suggested
by counsel for the respondent of holding this land and developing it

until it became ripe for profitable disposition and in the interim
deriving some income from some farming activities and rental of the

property. !
It was not necessary to consider a later intent as that
point was not raised.

The principle contended for by the appellant is not
the law. It is open to an owner to convert at any time
a capital asset into a business inventory so as to make
the resale an “adventure or concern in the nature of
trade” within section 139(1) (e).

In Irrigation Industries Ltd. v. M.N.R. (supra),
Martland J. stated at p. 354:

... where the realization of securities is involved, the taxability of
enhanced values depends on whether such realization was an act done
in the carrying on of a business.

In Moluch v. M.N.R.® the taxpayer bought land, used
it as a home and farm and later subdivided and sold
lots. Cattanach J. said at p. 718:

There is no doubt whatsoever in my mind that when the
appellant originally acquired the land in question he did not do so
with an intent to turn it to account for profit by selling it. This fact
was readily conceded by counsel for the Minister in presenting his
argument. However, even if, at the time of acquisition, the intention
of turning the lands to account by resale was not present, it does not
necessarily follow that profits resulting from sales are not assessable
to income tax. If, at some subsequent point in time, the appellant
embarked upon a business using the lands as inventory in the

12[1967]1 1 Ex. C.R. 245; [1966] C.T.C. 607.
12119671 2 Ex. C.R. 158; [1966] C.T.C. 712.
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business of land subdividing for profit, then clearly the resultant 1968
profits would not be merely the realization of an enhancement in G;);;IA
value, but rather profits from a business and so assessable to income GULF
tax 1 accordance with Sections 3 and 4 of the Income Tax Act, Estates L1p.

R.S.C. 1952, chapter 148. v.
MINISTER OF

In M.N.R. v. Firestone Management Limited** Jackett %ﬁgg
P. at pp. 774-5 approved the Moluch case in the fol- P
lowing words: By

The appellant relies on the recent decision of my brother Cat-
tanach in Moluch ». M.NR, [1966] CT.C. 712, in which 1t was
decided that the appellant had acquired land as a capital asset of a
farming business and, after he ceased carrying on that business, used
that land as the snventory of a new busmess in which the raw land
was converied into building lots and made the subject matter of an
operation of selling lots to individual builders. I entirely agree with
that decision and I also agree with Cattanach J. that, in any
particular case, “the matter is one of degree depending upon the
busmess-like enterprise and activity displayed.” I also agree that an
“element of trade” would be introduced if a purchaser were, by himself
or his own employees, or by a contractor, through an expenditure of
effort and monies, to change the character of the property. Whether
such “element of trade” is such as to constitute the particular opera-
tions the carrying on of a business remains, as Cattanach J. says, a
question of degree “depending upon the business-like enterprise and
activity displayed”.

(3) In any event here the appellant did purchase with
the intention of selling the hotel at a profit. Whether
there is such an intent is a question of fact on which
there may be diversity of opinion: Scott v. M.N.R.*

and being a question of fact is outside the doctrine of
stare decisis.

In conclusion, here there is an adventure in the nature of
trade within section 139(1) (e) for the following reasons:

(1) The appellant purchased the Marine Hotel with the
intention of selling at a profit: Campbell v. M.N.R.,
(supra), Locke J. at pp. 6, 7; Regal Heights Ltd. v.
MN.R., (supra), Judson J. at p. 905; DeToro wv.
M.N.R8; Willumsen v. M.N.R., (supra), Cattanach J.
at p. 5028.

(2) The listing at a fixed price and various visits with
Marriette are operations of the same kind and carried
on in the same way as those which are characteristic
of ordinary trading in the line of business in which the

14119671 1 Ex. CR. 340; [1966] C.T.C. 771 at 774.
15119631 S.C.R. 223, Judson J. at p. 225.
16 [1965]1 2 Ex. C.R. 715, Cattanach J. at p. 728.
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venture was made: Irrigation Industries Ltd. wv.
M.N.R., (supra), at p. 354, namely, in the business of
selling hotels.

(8) The sale of the hotel through the active efforts of
Hutchinson, which included Hutchinson’s assuming
the office of general manager and his installing a sys-
tem of cost accounting over all departments, the
improvement in the hotel, in the operating profits and
in the value of the hotel, the listing by the appellant
with Gillanders Realty and fixing the sale price, the
subsequent similar transactions with Marriette which
resulted in the sale at $426,000, all these indicate
the transaction as being of the same kind and carried
on in the same way as a transaction of an ordinary
trader or dealer in property of the same kind: M.N.E.
v. Taylor (supra), at p. 29, that is, of an ordinary
trader or dealer in hotels.

The appeal is therefore dismissed with costs.

BerwEEN:
D.W.S. CORPORATION .................. APPELLANT;
AND

THE MINISTER OF NATIONAL

REVENUE ................... Ruspoxpun.

Income tax—Deductions—Money borrowed and loaned to sub-
sidiary—Whether used to earn income from business or property of
parent company.

Income tax—Deductions—Foreign exchange premium in peyment of
long-term indebtedness on trading account—Consistency of account-
ing practice.

In 1959 appellant, which was in the business of manufacturing, ete.
whiskey, borrowed $3,485,000 from a Canadian subsidiary at 6% per
annum and advanced that sum to a US subsidiary on a demand note
without interest to enable the latter company to finance the purchase
of a large quantity of unmatured Scotch fillings for maturing in
Scotland over a period of years In 1963 the U.S. subsidiary trans-
ferred the Scotch fillings to appellant and paid appellant $10,000 as
remuneration for the loan In its tax returns for 1960, 1961 and 1962,
appellant claimed a deduction of the interest paid on the borrowed
money.

On ‘August 31st 1961, the last day of its 1961 fiscal year, appellant
(as a result of a suggestion by the income tax authorities) paid an
indebtedness of $3,051,000 in U.S. funds, the balance owing a US.
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supplier on whiskey and other items of a current nature purchased
over a period of several years. This indebtedness had been recorded at
par in appellant’s accounts. The Canadian dollar had for years been
above par in terms of U.S. dollars but declined to below par during
appellant’s 1961 fiscal year and appellant was obliged to pay a
premium of $96,364 to obtain the U.S. dollars required. In its 1961 tax
return appellant claimed a deduction of the premium so paid. Prior
to this transaction appellant’s accounting practice had been to record
purchases and sales in U S. dollars at the prevailing exchange rate for
Canadian dollars and when subsequently making payment to record
any change m the amount of Canadian dollars required.

Held, allowing the appeal in part:

1. The interest paid was not deductible because the borrowed money was
not used to earn income either from appellant’s business or from its
property as required by s. (11)(1)(c) of the Income Tax Act. Canada
Safeway Ltd. v. M.N.R. [1957]1 SC.R. 717, applied

2. The foreign exchange premium was deductible in computing appel-
lant’s income for 1961 because (a) it was paid in that year in
satisfying a loss on trading account in accordance with the accounting
method appellant had been following, and because (b) it was a loss
sustamed on trading account in 1961 as a result of the declne of the
Canadian dollar and which was merely measured by the transaction
of August 3lst 1961 Eli Lidly & Co. (Can) Lid. v. M. N.R. [1955]
SCR. 745; Twp Top Talors Ltd. v M.N R. [19571 SCR 703; Can.
Gen. Elec. Co. v. M N R 119621 S CR. 3, referred to.

INCOME TAX APPEAL.
Jacques M. Tétreault for appellant.
Alban Garon and Pierre H. Guilbault for respondent.

TaurLow J.:—This is an appeal from re-assessments of
income tax for the years 1960, 1961 and 1962. In respect of
each of these years there is in issue the claim of the
appellant to deduct, in the computation of its income for
income tax purposes, the interest paid by the appellant on
an amount of $3,485,000 borrowed by it on September 4,
1959 from Caus Investment and Finance Company Lim-
ited, a subsidiary of the appellant, allegedly for the purpose
of earning income from the appellant’s business. The Min-
ister’s position on this issue is that the borrowed money
was not used to earn income from the appellant’s business
or property but was used to finance the operations of
World T. and I. Corporation, another subsidiary of the
appellant.

Issues were also raised on the right of the appellant to
deduct interest paid on a further amount of $185,000 bor-
rowed by the appellant from Caus Investment and Finance
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Company Limited on September 4, 1960 and on a further
amount of $180,000 borrowed by the appellant from Caus
Investment and Finance Company Limited on September
4, 1961 but the evidence showed that these two borrowed

ReveNus  amounts were used as working capital in the appellant’s
Thurlow J. business and the Minister’s case with respect to the deduect-

ibility of the interest thereon was abandoned by counsel
in the course of the argument. The appeal on these issues
accordingly succeeds.

In respect of the year 1961 there is a further issue as to
the right of the appellant to deduct a loss of $96,364 on
foreign exchange which is alleged to have been incurred in
paying to Schenley Industries Inc., of which the appellant
is a subsidiary, a debt payable in United States funds for
inventories, supplies and other items of a current nature.
On this issue the Minister’s position is that the loss was
not a business loss deductible from income under the
provisions of section 12(1) (a) but was a loss on account of
capital the deduction of which is prohibited by section
12(1) (b) of the Income Tax Act.

The material before the Court on both of the issues
which remain to be determined consists in part of admis-
sions contained in the notice of appeal and reply and in an
agreed statement of facts and in part of oral and documen-
tary evidence adduced in the course of the trial.

The appellant was incorporated in 1945 under the Com-
panies Act of Canada by the name of Canadian Schenley
Limited and since then has carried on the business of distill-
ing, aging, blending, bottling, labelling and selling Canadian
whiskeys and on occasion buying and selling other spirits.
During the years here in question its business was carried
on only in Canada. The name of the appellant was changed
to D.W.S. Corporation in 1964.

World T. and I. Corporation is a foreign corporation
organized in 1959 with its principal office in New York.
During the years in question it was engaged in the business
of buying Canadian whiskeys from the appellant and sell-
ing them in the United States and elsewhere, other than in
Canada, and of buying and selling throughout the world
certain types of whiskeys distilled in the United States and
Scotch whiskeys which it matured itself or which it pur-
chased as matured whiskeys.
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Caus Investment and Finance Company Limited was
incorporated under the Companies Act of Canada and was
an investment company.

The immediate object of the transactions of September
4, 1959 was to arrange the financing of the purchase by
World T. and I. Corporation in Scotland of an exception-
ally large quantity of unmatured Scotch fillings. These, it
was intended, would remain in Scotland for several years
during which the maturing process would be going on and
warehousing and other costs would be accumulating and
when withdrawn from the warehouse would be blended
and imported into the United States and there bottled and
sold. In the transactions in question the appellant bor-
rowed $3,485,000 in United States funds from Caus Invest-
ment and Finance Company Limited, which was evidenced
by a promissory note payable on demand with interest at
six per cent and thereupon advanced the amount so bor-
rowed together with an additional $15,000 in United States
funds derived from other sources to World T. and 1. Cor-
poration which used it to pay for the Seotch fillings. The
loan to World T. and I. Corporation was also evidenced by
a demand promissory note which was dated at New York
and was silent as to interest. A journal entry of the appel-
lant dated September 1959, which was offered in evidence
(Exhibit 4) without oral explanation or elaboration as to
how it came to be made or who made it, recorded the
borrowing of $3,321,641 by the appellant from Caus In-
vestment and Finance Company Limited and the loaning
of it to World T and I. Corporation with the following
explanation:

To record portion of demand loan receivable from World T & I
and demand loan payable to Caus Investment resulting from the loan
by Caus to Cdn Schenley of $3,485,000 U.S. Funds which in turn
was loaned by Cdn Schenley to World T & I Corp. Loan of
$3,485,000 U.S. Funds converted at 4 11/16 to arrive at $3,321,641.
Loan from Caus bears 6% interest, loan to World T & I is non-inter~
est bearing.

In 1963, as a result of a change, the precise nature of
which was not explained, in the revenue laws of the United
States applicable to World T. and I. Corporation a decision
was made to transfer the ownership of the Scotch fillings
to the appellant and in August of that year this was done,
some of the fillings being transferred to the appellant in
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Ej‘f satisfaction of the loan obligation, others as a dividend in

%W.S. kind and the remainder by a reduction of the capital of
ORP.

V. World T. and I. Corporation. Thereafter the fillings were

L%f;fglﬁirfm disposed of by the appellant over a period of years and the

Revenve - appellant thus became the recipient of the revenues from
Thurlow J. their sale.

In the latter part of 1963 a payment of $10,000 as
remuneration for the use of the borrowed money was made

by World T. and I. Corporation to the appellant pursuant
to an agreement set out in a letter from the appellant to
World T. and I. Corporation dated August 26, 1963 the
body of which read as follows:

Reference is made to conversations which we have had relating
to your demand loan from us, dated September 4th, 1959, in the
principal amount of $3,500,000.00, and its repayment on August 19th,
1963. We have concurred that this note, being payable on demand,
bore no other fixed date of maturity. Also, no reference to interest
payable on said note was indicated thereon, it having been mutually

agreed at time of issuance that this might be a subject for discussion
at a later date and the subject of a later agreement.

As stated above, you have discharged the principal amount of
said indebtedness on August 19th, 1963. Furthermore, we now confirm
that you shall compensate us 1 full for the use of this money by
paying to us, in addition to the above-mentioned principal amount of
$3,500,000 00, interest 1n the amount of $10,000.00. We also confirm
that our receipt of said payment of $10,00000 shall discharge m full
your obligations arsing out of sald demand note. For reasons given
by you, this payment of $10,000.00 will not become due until Novem-
ber 1Ist, 1963, and we hereby confirm our agreement to this
arrangement.

Please acknowledge your concurrence in this determination by
signing and returning the enclosed copy of this letter.

In the same month of August 1963 Caus Investment and
Finance Company Limited was wound up and the indebt-
edness of the appellant to it was extinguished on the distri-
bution of its assets to the appellant as its sole shareholder.
In each of the years 1960, 1961 and 1962, however, the
appellant had paid Caus Investment and Finance Com-
pany Limited an amount in the vicinity of $200,000 as
interest on the loan and it is the deductibility of these sums
in computing the appellant’s income for tax purposes that
is in issue.

I should add at this point that there is evidence given by
Mr. Arthur W. Gilmour, a chartered accountant, who as
financial adviser and consultant on Canadian tax matters
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to the Schenley companies participated in meetings of
senior officers of the appellant and its parent company, that
the senior officers of the various subsidiary companies of
the Schenley group were jealous of the profit showings of
the companies for which they were responsible and that it
was the policy of the senior officers of the parent company
to allocate revenues to each subsidiary company so that it
would be able to reflect in its profit and loss statements its
fair share of the profits or losses arising from ventures to
which more than one of them had in some way contrib-
uted. He went on to say that at the time of the making of
the loan to World T. and I. Corporation no decision had
been made as to whether the fillings would be marketed in
the United States by that company and that no decision
had been made with respect to a rate of interest to be paid
for the use of the money since the venture in purchasing
the whiskey was hazardous and its results were not pre-
dictable. He expressed himself as sure, however, that had
World T. and I. Corporation held the fillings to maturity
and marketed them the appellant would have pressed in
the councils of the organization for interest for the use of
the money over the lengthy period involved. The witness
also said that at one point during the currency of the loan
he was asked to make a report on the reasons for the
reduced state of the appellant company’s earnings which
reduction was in part due to the fact that it was receiving
no income from the use of the borrowed money but was
paying interest on its own loan from Caus Investment and
Finance Company Limited at six per cent and that when
the decision was made that the fillings should be trans-
ferred to the appellant it was considered that since the
appellant would be receiving the revenues from the mar-
keting of the fillings it would be amply reimbursed for the
use of the money during the time it was on loan to World
T. and I. Corporation and that the president of the appel-
lant was well satisfied that the arrangement afforded satis-
factory remuneration therefor. Mr. Gilmour also said that
it was intended at the time of the making of the loan that
interest would be charged though the amount or rate could
not then be determined and that it was he who recom-
mended in 1963 that the token payment of $10,000 as
remuneration be paid.
90301—4
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In the view I take of the matter the transaction in
which the exceptional quantity of Secotch fillings was pur-
chased was entirely that of World T. and I. Corporation
for its own account and there was at that time neither any
agreement for sharing with the appellant any profits or
losses that might arise from the venture nor any agree-
ment to remunerate the appellant for the use of the money
loaned to it over the rather lengthy period for which it
would be required whether at a particular rate of interest
or at interest the rate or amount of which would be deter-
mined later or at all. The appellant as the owner of all the
shares of World T. and I Corporation was no doubt in a
position to determine what World T. and I. Corporation
would do, and might either by the exercise of that power
or by demanding payment of the loan put World T. and I.
Corporation in a position where it could not successfully
decline to pay interest but in the way matters stood
throughout the relevant period there was as between the
two corporations no right accruing to the appellant to
interest or to any other kind of remuneration. On this
point I regard it as being of some significance that in
referring in his letter of August 26, 1963 to what occurred
at the time of the loan on the subject of interest the
president of the appellant company stated that it was
agreed that interest might be a subject for discussion at a
later date and the subject of a later agreement and did not
use an unequivocal expression indicative of an agreement
at that time that remuneration in some form was to be
paid. This to my mind falls short of saying that it was
intended at the time either that interest at some rate was
to be paid or that interest was to be charged. It is also of
significance that no decision had been made as to who
would market the fillings when they were matured and
that no rate of interest had been determined. This to my
mind indicates that the whole subject of remuneration for
use of the money was in abeyance and that no decision had
been made that any remuneration would be allocated or
paid.

Moreover, Mr. Gilmour’s statement that it was intended
at the time that interest would be charged suffers both
from the fact that it was made in response to & leading
question put by counsel for the appellant and even more
from the fact that it is an expression by the witness of a
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conclusion as to what was in someone else’s mind rather l‘i‘f
than a statement of known facts from which the Court D.WSs.
might draw a conclusion one way or another on the critical C°m’
point. To my mind this is not acceptable as evidence of MINIS::;B AI?"
what in fact was intended. Even if it were acceptable as Revexuve
evidence of someone’s intention—the witness did not say v rows.
whose intention it was—there is a difference between —
someone’s intention to charge interest at some undeter-
mined rate at some later time and a present arrangement
between a prospective payor and payee that interest at
some reasonable rate having regard to circumstances and
relevant considerations will be paid. Here there is, in my
view, no evidence of any such arrangement binding World
T. and I. Corporation during the relevant period to pay
anything whatever as remuneration for use of the bor-
rowed money.

In a case of this kind, that is to say, one in which the
taxpayer is not engaged in a business which itself involves
‘the borrowing of money and the payment of interest there-
on, the deductibility of interest in computing income for
tax purposes turns on section 11(1)(¢) of the Income Tax
Act by which it is provided that:

11.(1) Notwithstanding paragraphs (a), (») and (k) of subsec-
tion (1) of section 12, the following amounts may be deducted in
computing the income of a taxpayer for a taxation year:

(¢) an amount paid in the year or payable in respect of the year
{depending upon the method regularly followed by the tax-
payer in computing his income), pursuant to a legal obliga-
tion to pay interest on
(i) borrowed money used for the purpose of earning income

from a business or property (other than borrowed money
used to acquire property the income from which would
be exempt),

or a reasonable amount in respect thereof, whichever is the
lesser;

For the purpose of determining the present issue the
critical words of the section are “borrowed money used for
the purpose of earning income from a business or property’’
and the question which they raise is whether in the circum-
stances described the $3,485,000 in United States funds
which the appellant borrowed from Caus Investment and
Finance Company Limited on September 4, 1959 was in
the years 1960, 1961 and 1962 used for the purpose of
earning income from (the appellant’s) business or property

90301—43
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when, throughout the material period, the borrowed
money remained on loan to the appellant’s subsidiary,
World T. and I. Corporation, with no agreement in effect
under which remuneration for the use of the money was
being earned or would be or become payable.

So far as the appellant’s claim to deduct the interest
may be based on the submission that the borrowed money
was used for the purpose of earning income from the
appellant’s business the matter, in my view, is concluded
against the appellant by the judgment of the Supreme
Court in Canada Safeway Limited v. M.N.R.). In that
case the appellant sought to deduct interest on borrowed
money used to purchase shares and thus to acquire control
of a company which was one of its suppliers. By securing
control of this company the appellant was able to obtain
trading advantages over competitors which resulted in
enhanced profits from the appellant’s business. The Court,
however, held the interest on the borrowed money not
deduetible not alone because the dividends from the shares
would constitute exempt income but also because the bor-
rowed money was not used in the appellant’s business.
With respect to the 1947 and 1948 taxation years, to which
the Income War Tax Act applied, Kerwin CJ. speaking
for himself and Taschereau J. (as he then was) said at
page 723:

Reliance was placed upon subs. (1)(b) of s. 5, but the exemption
and deduction there contemplated of “such reasonable rate of interest
on borrowed capital used in the business to earn the income as the
Minister in his discretion may allow” do not apply, first, because the

money borrowed on the debentures was not used by the appellant in
its own business to earn the income and ...

Reference was then made to sections 11, 12 and 27 and
127(1) of the 1948 Income Tax Act and the learned judge
observed at page 724:

Generally speaking, these enactments have the same effect as

those applicable to the 1947-1948 taxzation years and, if anything, the
definitions included in the Income Tax Act clanfy the situation.

Rand J., referring to section 11(1)(¢) (i), said at page 728:

The language in (i) “used for the purpose of earning income
from a business” corresponds with that of s. 5(1)(b) of the repealed
Act and to what has been said on the latter there is nothing to be
added: the business of the subsidiary is not that of the company.

1119571 S.C.R.717.
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Earlier Rand J. had said at page 727:

It is important to remember that in the absence of an express
statutory allowance, interest payable on capital indebtedness is not
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interest on borrowed money? The company setting up with its own
contributed capital would, on such a principle, be entitled to interest
on its capital before taxable income was reached, but the income
statutes give no countenance to such a deduction. To extend the
statutory deduction in the converse case would add to the anomaly
and open the way for borrowed capital to become involved in a
complication of remote effects that cannot be considered as having
been contemplated by Parliament. What is aimed at by the section is
an employment of the borrowed funds immediately within the com-
pany’s business and not one that effects its purpose in such an
indirect and remote manner.

I shall therefore hold that the borrowed money here in
question was not during the relevant period used for the
purpose of earning income from (the appellant’s) business
within the meaning of section 11(1) (¢) of the Act.

The submission was, however, made that the borrowed
money was used for the purpose of earning income from
the appellant’s property, that is to say, the demand note
given by World T. and I. Corporation or the property right
which it evidenced. It was not suggested that the money
was used for the purpose of earning income in the form of
dividends from World T. and 1. Corporation but I do not
think such a contention would be tenable anyway since
such dividends, if received, would, I think, be income from
the appellant’s property in the shares of World T. and I.
Corporation rather than from the property right evidenced
by the demand note. On this point Rand J. in Canada
Safeway Limited v. M.N.R. said at page 728:

The word “property” is introduced in paras. (i) and (ii) but I
cannot see that it can help the appellant: the language

borrowed money used for the purpose of earning income from ...
property (other than property the income from which is exempt)

in (i) means the income produced by the exploitation of the property
itself. There is nothing in this language to extend the application to
an acquisition of “power” annexed to stock, and to the indirect and
remote effects upon the company of action taken in the course of
business of the subsidiary.

Though in the present case there was no use of the bor-
rowed money to purchase stock to obtain “power” or con-
trol over World T. and I. Corporation I think that the

'possibility of increased dividends by lending to World T.
and I. Corporation must be taken to be too remote to

REevENUE

Thuﬁo—;v J.
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Eig characterize the lending of the borrowed money to it with-
D.WS. out interest as use for the purpose of earning income from
C(:fp' the property represented by the loan. It is the loan itself
Mﬁﬁg&:”‘ rather than the shares that I think Rand J. refers to when
Revexue he says the statute means “the income produced by the

ThulowJ. €Xploitation of the property itself”.

— In my view, however, during the material time the pos-
sibility of increased dividends on the shares of World T.
and I. Corporation held by the appellant was the only
prospect of income even indirectly flowing from the use to
which the appellant put the money it had borrowed from
Caus Investment and Finance Company Limited. There
was, in my view, ag I have already said, no arrangement
between the appellant and World T. and 1. Corporation for
sharing the profits or losses of the venture in purchasing
the Scotch fillings or was there any other agreement or
arrangement in effect pursuant to which remuneration in
the form of interest or otherwise was accruing. Nor was
interest or any other form of remuneration being received
or claimed in the material period and this even though the
effect of the loan on the ecompany’s affairs was being felt.
Understandably nothing appeared in the appellant’s finan-
cial statements for the years in question to reflect any
income right arising from the loan to World T. and I.
Corporation. The statement of Mr. Gilmour that if satis-
faction had not been obtained through the transfer of the
fillings to the appellant more interest than the token pay-
ment of $10,000 ultimately made would have been paid is
moreover in my view merely speculation. As I see if,
throughout the relevant period there was no right to more
remuneration or to any remuneration. The $10,000 itself
-‘was not earned as interest. It was a lump sum payment, a
mere token in amount and neither more nor less in sub-
stance than a gift which after the material time top man-
agement, on the advice of their tax consultant, required
World T. and I. Corporation to pay to the appellant. In
my opinion therefore the statutory requirement that the
borrowed money be used for the purpose of earning income
from (the appellant’s) property was not satisfied.

The appeal on this issue accordingly fails.

I turn now to the foreign exchange loss which the appel-
lant seeks to deduct in computing income for its fiscal
period which ended on August 31, 1961. In the course of its
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business the appellant purchases supplies of Bourbon whis- 1968
keys distilled in the United States, barrels, flavourings and D.WS.

other items of a current nature from other Schenley com- C%RP
panies in the United States and elsewhere and sells to Mﬁ;ﬁg‘;f

companies of this group both matured and unmatured REEUE
liquors which it has produced in Canada. On the account of ThurlowJ.
these transactions maintained by the appellant there was =
on August 31, 1961 a balance of $3,051,000 admittedly
owing to Schenley Industries Inc. in United States funds.
It is agreed that this indebtedness had been expressed at
par in the appellant’s accounts. Some of it had been out-
standing for several years, the appellant having purchased
some years earlier, on terms not requiring immediate
payment, some large quantities of Bourbon fillings for
re-distillation and further maturing in Canada before being
marketed. At the beginning of the appellant’s 1961 fiscal
period that is to say on September 1, 1960 the balance owing
by the appellant in this account had stood at $2,666,135
United States dollars and at that time and for some years
prior thereto the Canadian dollar had been above par in
terms of United States dollars. In the course of the 1961
fiscal year of the appellant, however, the value of the
Canadian dollar declined and on August 31, 1961 was
below par in United States dollars. On that date, as a
result of a suggestion by the Canadian income tax authori-
ties that because it had been outstanding for several years
some of this indebtedness would not qualify for deduction
in computing income until the year in which it was paid
the appellant, on the advice of Mr. Gilmour, purchased the
required number of United States dollars and paid off
almost all of the balance owing in this and several other
smaller accounts recording transactions of a current
nature. It purchased the United States dollars, however, at
a premium of $96,364, which is the item the deductibility
of which is now in issue. Most of the funds necessary to
purchase the required amount of United States dollars
were raised by borrowing $3,100,000 Canadian dollars from
Sehenley Industries Ine.

Prior to this occasion the appellant had recorded foreign
currency transactions on what the witness called a “cash”
method. In it, on a sale or purchase of goods for United
States dollars, the transaction would be entered at the
amount thereof converted at the then prevailing exchange
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Efﬁ rate into Canadian dollars. No acecount would thereafter be
D.WS. taken of oscillations in the exchange rate until the transac-

Corr. . .
> tion was completed by actual payment on which date

MINISTER OF appropriate entries would be made to record any change in
REVENUE  the amount of Canadian dollars required to complete the
ThurlowJ. transaction. It was in this context that Mr. Gilmour
" recommended some time during the 1961 fiscal period,
when the suggestion by the Canadian tax authorities with
respect to the non-deductibility of items in the merchan-
dising account was made, that the balance in the merchan-
dising account be settled by actual payment at the end of
each fiscal period. Such settlement was, however, carried
out only on the one oceasion as in the 1962 fiscal period the
appellant adopted an accrual method which differed from
the earlier method in that at the end of the fiscal period
the amount necessary to complete outstanding transac-
tions was computed at the exchange rate prevailing on
that date and profit or loss taken into income accordingly.
In my opinion the loss here in question was clearly
deductible in computing income for the year 1961 not only
because it resulted on the purchase of United States funds
purchased for the purpose of discharging, and thereafter
used to discharge, obligations incurred in trading transac-
tions and thus represented a loss realized in the year in
accordance with the accounting method which had been
followed in earlier years and was being followed in the year
in question but also because it represented a loss which had
in fact been sustained on trading account in the year as a
result of the decline in the value of the Canadian dollar and
which was merely measured and determined by the trans-
action of August 31, 1961. Vide Eli Lilly and Company
(Canada) Ltd v. M.N.R.,? Tip Top Tailors Ltd v. M.N.R.2

and Canadian General Electric Co. v. M.N.R*

Counsel for the Minister did not dispute the loss or the
amount of it but made three submissions in support of the
Minister’s position. It was said first that the evidence
showed that the appellant’s liability for a large portion of
the balance owing in the account had been in existence for
more than ten years and that it should on that account be
regarded as having been a capital rather than a trading

2119551 S.C.R. 745. 8119571 S.C.R. 703.
4[1962] 5.C.R.3.
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obligation. With respect to this submission I am unable to
see how, in the absence of any applicable statutory provi-
sion, the mere length of time in which the obligation was
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outstandlng has any effect in a situation of this kind in MIN;SI»(T)?‘A;’F

changing what was, at the time it was incurred, a trading Revenve

obligation into an obligation on capital account.

The second point made was that the loss in question was
connected with an outlay that was not made for the pur-
pose of gaining or producing income from the appellant’s
business within the meaning of the exception to section
12(1)(a) of the Act. It was said that the loss was incurred
simply because the appellant decided to pay the debt when
there was no business reason to do so. This submission
treats the loss as having been caused by the transaction by
which the debt was paid and disregards the fact that the
liability to pay some three million United States dollars
was incurred in the course of trading and thus was an
expense incurred for the purpose of gaining or producing
income. While the payment of that obligation, whenever
made, would be in itself a transaction in the course of
trading, that particular transaction could scarcely be an
income producing or earning transaction even though the
amount of the expense itself in terms of Canadian dollars
might grow or decline as the exchange rate fluctuated. At
any particular moment while the obligation was outstand-
ing and the real extent of this obligation was the amount of
Canadian funds necessary to purchase enough United
States dollars to pay it, and whether or not in the account-
ing method which the appellant had followed, a profit or
loss might, on the payment of the obligation, appear and
be taken into income that profit or loss could not arise
from the transaction itself. It could only arise from the
fluctuation of the exchange rate while the obligation
incurred in the course of trading remained outstanding.
Whatever the reason for paying the obligation on any
particular day the transaction itself, in my opinion, there-
fore could have no effect whatever in producing an
exchange profit or loss but could simply quantify and
determine once and for all an exchange profit or loss which
had in fact arisen from other causes. In my view by paying
the obligation the appellant was able to compute and show
more accurately the profit from its business for the year
than if the obligation had been left unpaid.

Thurlow J.
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Finally it was urged that the loss arose from an artificial
transaction carried out when payment had not been
demanded and solely for tax reasons and on that account
as well should not be regarded as having been incurred for
the purpose of gaining or producing income from the
appellant’s business. T'o my mind this submission is a mere
extension of the previous submission and is also unmain-
tainable. The fact that payment had not been demanded is
in my view irrelevant and the argument as a whole disre-
gards the fact that the loss arose not from the transaction
carried out on August 31, 1961, which no doubt was carried
out for tax reasons, but from decline in the value of the
Canadian dollar which made it necessary to use more
Canadian dollars to meet, on whatever day payment might
be made, an obligation incurred in the course of trading.
By paying the account on the day chosen, regardless of the
reason for deciding to do so, the appellant, in my view,
merely quantified in Canadian dollars the extent of its
trading obligation in United States dollars and thus deter-
mined once and for all the amount of a loss sustained in
the year by not having discharged the obligation before the
value of the Canadian dollar declined.

The appeal on this issue accordingly succeeds.

In the result, therefore, the appeal will be allowed to the
extent indicated in these reasons. As the appellant has had
substantial success it will be entitled to the general costs of
the appeal but not including any items pertaining exclu-
sively to the issue on which it has failed. The Minister may
tax and set off against the costs so awarded to the appel-
lant any taxable costs he may have incurred pertaining
exclusively to the issue on which he has succeeded. On
taxation one-third of the time taken for the trial is to be
taken as applicable to the issue on which the Minister
succeeded and two-thirds of the time to the issues on
which the appellant succeeded.
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BETWEEN : Ottawa

KNAPSACK ACTIENGESELL- A . Jan.30

SCHAFT ...................... N pan
AND

THE DEPUTY ATTORNEY GEN-% :
RESPONDENT.

ERAL OF CANADA ...........

Post Office—Patents—Jurisdiction—Postal Services Interruption Relief
Act, 8. of C. 1967, c. 77—Failure to file patent application within year
of foreign application—Waiver of lime requirement of Patent Act,
8.29(1).

Held (dubitante), where an interruption of normal postal services in
Canada prevents an applicant for a Canadian patent from filing his
application until after the expiration of twelve months from the date
he filed application for a foreign patent for the same invention a
Judge of the Exchequer Court has authority under the Postal Services
Interruption Relief Act, S. of C. 1967, ¢ 77 (all other conditions
thereof being met) to waive the twelve months requirement stipu-
lated by s 29(1) of the Patent Act and to fix another time require-
ment therefor.

APPLICATION.
Donald A. Hill for applicant.
C. R. O. Munro, Q.C. for respondent.

JackerT P.:—This is an application under the Postal
Services Interruption Act, chapter 77 of the Statutes of
1967, for an order extending the time within which
Canadian Patent Application Serial No. 938,112 should
have been filed in order to claim the rights accorded by
section 29 of the Patent Act, R.S.C. 1952, chapter 203,
having regard to Application Serial No. K 53 701 IVb/120
filed August 8, 1964 in Western Germany.

On August 8, 1964, an application was filed under the law
of Western Germany for a patent for a certain invention
and on August 13, 1965, an application was filed for a
patent for the same invention under the Canadian Patent
Act.

I am satisfied that, had it not been for the interruption
in normal Canadian postal services which occurred
between July 22 and August 7, 1965, the Canadian applica-
tion would have been filed prior to August 8, 1965. The
result is that section 29(1) of the Patent Act (which
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provides that an application for a patent for an invention
filed in Canada by a person entitled to treaty protection
who has filed an application for the same invention in any
one of certain other countries ‘“has the same force and
effect” as it would have had if it had been filed in Canada
on the earliest date on which the foreign application was
filed in the other country “if the application in this coun-
try is filed within twelve months” from such earliest date)
does not apply to this Canadian application and the
applicant is not entitled to the benefit of the date of the
foreign application if that should ever turn out to be
material.

On March 1, 1967, Royal assent was given to a statute
of the Parliament of Canada (chapter 77 of 1967), reading
in part as follows:

1. This Act may be cited as the Postal Services Interruption
Relief Act.

2. Where as a result of the interruption of normal postal services
which occurred between the 22nd day of July and the 7th day of
August, 1965 or any subsequent interruption of normal postal services
in Canada of more than forty-eight hours’ duration however caused, a
person has suffered loss or hardship by reason of his failure to comply
with any time requirement or period of limitation contained in any
law of Canada, he may, on fourteen days’ notice in writing to the
Deputy Attorney General of Canada and to any other person who he
has reason to believe may be affected by any order made pursuant to
section 3 as a result of an application by him under this section,
apply to a judge of the Exchequer Court of Canada for relief.

3. If the judge to whom an application under section 2 is made is
satisfied

(@) that the applicant has suffered loss or hardship as a result of
any interruption described in that section,

(b) that the applicant took such reasonable steps as were open to
him to comply with the time requirement or period of
limitation without avail, and

(¢) that the application was made without undue delay,
he may, after affording to any person who may be affected by any
order made pursuant to this section as a result of the application an
opportunity to be heard on the application or to make representa-
tions in connection therewith, and subject to such conditions, if any,
as to him seem just,

(d) make an order waiving the time requirement or period of
limitation in relation to the applicant and fixing such other
time requirement or period of limitation in relation thereto
as 1n his opimion the circumstances warrant, and

(e) make such further order as, in his opinion, is necessary to
permit the applicant effectively to do any thing or exercise
any right that he would have been able to do or exercise if
he had not failed to comply with the time requirement or
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period of limitation, including, where the time requirement or
period of limitation with which the applicant failed to com-
ply relates to the commencement or carrying on of any
proceeding authorized or provided for under any law of
Canada, such order as he considers necessary to enable the
proceeding to be commenced and continued or to be carried
on as though the applicant had not failed to comply with
that time requirement or period of limitation.

As indicated above, I am satisfied that, if it had not been
for the interruption in postal service, the Canadian
application would have been filed in time to have made
section 29(1) applicable to it. I am satisfied that being
deprived of whatever advantages that provision confers is
8 “hardship” within the meaning of the Postal Services
Interruption Relief Act. I am also satisfied that the appli-
cant took such reasonable steps as were open to it to file its
Canadian application within the twelve month period
referred to in section 29(1).

There are three matters, however, that I am not sat-
isfied about or concerning which I have difficulty, viz.:

(a) There is no material before me to establish that the
application that I am considering was made without
undue delay. (The applicant may have leave to file
such material.)

(b) Ihave doubts as to whether the twelve month period
in section 29(1) of the Patent Act is a “time
requirement or period of limitation” within the
meaning of those words in the Postal Services Inter-
ruption Relief Act.

(e) I have doubts as to whether section 3 of that Act
authorizes the Court to make an order that waives a
“time requirement” and substitutes as a “time
requirement” a time that has already gone past,
which is the type of order that the applicant seeks
and, indeed, is the only type of order that will,
apparently, give him the relief that he feels that he
requires.

To me, the type of case to which the words “time
requirement” in the Postal Services Interruption Relief
Act obviously apply is where a statute authorizes some-
thing to be done within a fixed time. Such provisions as a
provision authorizing an appeal or a legal proceeding to be
launched, but only if it is launched within a fixed time, or
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1968 authorizing an application to be made for something, but
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Knarsack only if it is made within a fixed time, are clearly within the
AcrENGE- : . . . .

semscearr Statute. Where an interruption in postal services has pre-
Dmury Vented such a proceeding being launched or such an

é‘ggﬁfﬁ; application being made within the time fixed, the Court

Caxana might under section 3(d) waive the time requirement and

Jackett P. fix some other time requirement in relation to the bringing
—  of the proceeding or the making of the application.

This is not such a case. In this case there was no limita-
tion period imposed by the statute in respect of the filing
of the application, which has, I understand, been filed and
has been dealt with by the Commissioner to the point
where a patent may be expected to issue before long. In
this case, filing the application within the specified twelve
month period is a condition precedent to the operation of
the substantive rule contained in section 29(1) of the
Patent Act in respect of this application (that is, there is, in
one sense of the words, a “time requirement” with respect
to the applicant having the advantage of the foreign filing
date), and the question is whether such a condition prece-
dent to the operation of a substantive rule framed by
reference to a period of time is a “time requirement”
within the meaning of the Postal Services Interruption
Relief Act. (It seems clear to me that the English expres-
sion “period of limitation” refers to the sort of period
established by an act concerning “Limitation of Actions”.
See, for example, “The Canadian Abridgement”.)

The question as to whether the words “time require-
ment”’ must be restricted to a “time requirement” for
doing something (as opposed to a time element in a condi-
tion precedent to the operation of a substantive rule of
law) cannot be considered completely divorced from the
further question, to which I have already referred, as to
the nature of the relief that the Court can order.

In the first place, when one looks at section 3(d), one
sees that the Court may make an order “waiving the time
requirement” and “fixing such other time requirement” as
the circumstances warrant. This would seem to point, most
directly at any event, to fixing a new “time requirement”
so that the applicant can do something following the Court
order that he is unable to do without a Court order by
reason of the original “time requirement” that operates as
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a bar.! What I am asked to do in this case, however, is to
make an order waiving ‘“‘the time requirement preseribed
by section 29(1) ... within which Canadian Patent Ap-
plication Serial No. 938,112 should have been filed in order
to claim the rights accorded by the said Section”, and
fixing August 14, 1965 (a day that will have preceded the
Court’s order) as the day ‘“on or before which the said
application is to be filed in order to comply with the time
requirement of section 29(1)”.2 I have a little difficulty in
regarding the fixing of a past day as the day before which
something must have been done as the fixing of a “time
requirement”,

This difficulty is, if anything, underlined when I look at
section 3(e) by which the Court, having made the order
contemplated by section 3(d) is authorized, in addition, to
make a further order

“to permit the applicant effectively to do any thing or
exercise any right that he would have been able to do or
exercise if he had not failed to comply with the time
requirement,”. . .

Certainly, if Parliament had had in mind, when it enacted
the Postal Services Interruption Relief Act, only the sort
of case where a substantive rule was to be allowed to
operate notwithstanding failure to comply with a condition
precedent containing a time element, one would have
expected that the relieving statute would have merely
provided generally for a modification of all such conditions
precedent accordingly so that the Court having occasion to
apply the substantive rule could consider the matter in the
light of the particular rule as so modified. In other words
there would, I should have thought, have been a general
statute which, when applied to section 29(1), would, on
proof of the conditions precedent spelled out in the statute,
cause the words in section 29(1)—‘if the application ... is
filed within twelve months”—to read, “if the application

. is filed within twelve months or such extended period
as is reasonable having regard to the interruption in postal

1 Strictly speaking this would be giving the legislation prospective,
not retrospective, force.

2To do this, it is necessary to construe the statute as authorizing the
Court to make an order with retrospective effect It will give past acts
an effect that they did not have when they were done
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service”, There would be no need for a special application
in such a case. The only reason for a special application
such as is contemplated by the Act would appear to be to
enable the applicant to do some thing, or exercise some
right, that he would otherwise be prevented from doing or
exercising.

I recognize, however, that giving the widest possible
sense to the language employed, it may have been intended
to apply the statute to both classes of case. I realize also
that, from a practical point of view, there are advantages
in permitting an application in a case such as that raised
by section 29(1). I am also apprehensive that a judge
acting under this statute is persona designata and that
there may be no appeal from a refusal to make an order
sought under the statute. I propose, therefore, notwith-
standing my very considerable doubts, to interpret the
statute in the widest possible manner.

In coming to this conclusion, I am conscious that I am
construing the statute without the advantage of argument
by counsel for a party who may be adversely affected and
that such an argument might put the operation of the
statute into quite a different perspective. In the circum-
stances, I think I should indicate that, in the event of
being met with such an argument in some other case in the
future, I shall not regard myself as bound by this decision.

Upon the applicant filing material that satisfies me as to
the requirement in section 3(c), I will be prepared to grant
an order under the statute which, as it seems to me, might
be framed somewhat as follows:

Upon application. . .
It having been made to appear

(a) that Canadian Patent Application Serial No. 938,112
was filed on August 13, 1965 and, except for the
interruption in Canadian postal services which
occurred between July 22 and August 7, 1965, would
have been filed prior to August 8, 1965;

(b) that the person by whom such application was filed
also filed an application under Western German
patent law for a patent for the same invention on
August 8, 1964;

(e) that the applicant took such reasonable steps as were
open to him to comply with the time requirement

\
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contained in section 29(1) of the Patent Act in
relation to the application aforesaid without avail;
and

(d) that the application to this Court was made without
undue delay ;

It is hereby declared that the undersigned judge of
the Exchequer Court of Canada is satisfied that the
applicant has suffered loss or hardship as a result of the
aforesaid interruption of normal postal service;

And it is hereby ordered that the time requirement
contained in section 29(1) of the Patent Act within
which Canadian Patent Application Serial No. 938,112
should have been filed in order that the provision con-
tained in such statutory provision should apply to such
application be waived and that the 14th day of August,
1965 be and is hereby fixed as the day on or before which
the said application should have been filed in order to
comply with the time requirement of the aforesaid sec-
tion 29(1).

As indicated above, material may be filed on the ques-
tion of undue delay and the application brought on for
further hearing at which time I shall be glad to hear
submissions as to the form of the order.

BreTWEEN:
THE MINISTER OF NATIONAL
REVENUE ................... APPELLANT;
AND
CLEMENT’S DRUG STORE
RESPONDENT.

(BRANDON) LIMITED .......

Income tav—Capital cost allowances—Sale of business to employee—Cost
of fizxtures specified in contract—Whether amount reasonable—Con-
tract bona fide—Income Tax Act, s. 20(6)(g).

A pharmacist employed in & retail drug store contracted to buy his em-
ployer’s business for $110,000, of which $45,000 was allotted by the
contract to fixtures (principally solid oak shelving and beam fixtures
installed . 1913), but no amount was allotted to any other assets.
The fixtures had originally cost some $8,700 but their undepreciated
capital cost at the time of the contract was $962. The contract pro-
vided that if the monthly lease of the store premises were terminated

90301—5
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within nine years or the rent substantially increased the price of the
business should be $33,779 (the value of the stock-in-trade) plus 90%
of the profits until termmation of the lease, but this contingency did
not occur. The contract was assumed by respondent company, which
carried on business in the premises under a monthly lease for nearly
three years when it entered into a long-term lease for enlarged
premises and undertook as a term thereof to make certain alterations,
in the course of which it substituted new shelving for the oak shelv-
ing. In assessing appellant the Minister applied s. 20(6)(g) of the
Income Tax Act and reduced the capital cost of the fixtures from
$45,000 to $3,000 as the amount which could reasonably be regarded
as the consideration therefor.

Held (affirming the Tax Appeal Board), the assessment could not stand.
The rule in s. 20(6)(g) did not apply in the circumstances. The deci-
sive circumstance was the actual cost to respondent of the fixtures
which was $45,000, that being the amount actually paid under a bona
fide contract negotiated at arm’s length.

INCOME TAX APPEAL.
F. L. Dubrule and J. Halley for appellant.
Frank O. Meighen, Q.C. for respondent.

CarraNace J.:—This is an appeal by the Minister
from a decision of the Tax Appeal Board® dated April 22,
1966 in respect to the Minister’s assessment to income tax
for the respondent’s 1960 and 1961 taxation years. By the

‘assessments in question the Minister reduced the capital

cost allowance claimed by the respondent in respect of
furniture, fixtures and equipment purchased by it from
$45,000 to $3,000 and computed the tax payable
accordingly.

The transaction which gave rise to this appeal was the
sale in 1959 of a retail drug business carried on in the City
of Brandon, Manitoba. This business was begun originally
by D. E. Clement, a member of the Clement family, in
1913 in a building known as the Clement Block, a five
storey building situated in the centre of the downtown
area of the city. The four upper storeys contained offices
and the street level floor housed a variety of businesses
over the years but including the drug store throughout
those years. The building was owned by a number of the
members of the Clement family of which Mr. D. E. Cle-
ment was one.

1(1966) 41 Tax A.B.C. 125.
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In 1934 Clement’s Drug Store Limited was incorporated
to acquire and carry on the drug store on the identical site. Mixister or
At that time Mr. W. P. Lowres, who had been associated %;3;‘;1:’3;
in partnership with Mr. D. E. Clement prior thereto, Commns
acquired a substantial share interest in the Company and Druc Storr
eventually, in or about 1948, he became the beneficial BRAYPON)
owner of all issued and outstanding shares in the . —

Cattanach J.
Company. -

The business carried on throughout the years can best be
described as a reputable family pharmacy. While a variety
of items normally associated with a drug store were sold,
nevertheless, much emphasis was placed upon the expert
and accurate filling of prescriptions. The fixtures, the
greater portion of which consisted of solid oak shelving and
beam fittings, were custom built and installed in 1913 and
were in continuous use since that time. They were designed
to complement and accentuate the high repute and sub-
stantial nature of the pharmacy business to be carried on
in the premises. Representations of the mortar and pestle
were carved into the oak fixtures to complete the motif
and coloured apothecary globes were displayed.

When the fixtures were acquired by Clement’s Drug
Store Limited in 1934 they were taken into the Company’s
opening balance sheet at $4,000. Mr. Lowres testified that
this was during the depression years when the value of all
assets was extremely low. Between 1935 and 1938 there
were additions to the fixtures in the amount of $3,042.59
making a total of $7,042.59 the undepreciated capital cost
of which was $814.58 as at December 31, 1948. Between
1949 and 1959 further additions were made in the amount
of $1,648.76 thereby bringing the total cost of these assets
to the Company to $8,691.35, the undepreciated capital
cost of which was $962.54 as at December 31, 1959.
However, Mr. Lowres said that in the depression years of
the thirties many items were claimed as expenses in the
year of purchase and not depreciated.

The retail drug business carried on first by Mr. D. E.

Clement and then by his successor, the Company owned
by Mr. Lowres, was particularly successful and over the
years became increasingly more suceessful. In the Rexall
method of drug merchandising this store always stood in
the top listings based upon the value of purchases from
Rexall.

90301—53
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1968 Mr. Lowres employed a number of qualified pharma-

Muvisaro cists. In 1957 he employed John Garth Allen in that capac-

%;3;?3; ity on a salary and bonus basis. Mr. Allen was anxious to
Crmmers CEAZE in the drug business on his own account. Some time
DruaStore in 1958 he indicated to Mr. Lowres that he wished to
(BRANDON) 1yurchase the business to which overture Mr. Lowres was

— _ not unduly receptive. Mr. Allen, therefore, investigated the

Cattanach J. o eqe . .

—— possibility of purchasing two or three other businesses.
However Mr. Allen, who was young and ambitious, per-
sisted in his efforts to purchase the business owned by Mr.
Lowres with which his employment had made him

familiar.

In 1959 Mr. Lowres agreed to sell the business for a
price of $100,000.

Accordingly an agreement between Clement’s Drug
Store Limited as vendor, John Garth Allen as purchaser
and William Percy Lowres as convenanter, was entered
into on December 30, 1959 whereby the business was sold
to the purchaser, Mr. Allen, for $100,000 made up of
fixtures at $45,000 and stock-in-trade to be determined and
valued as at December 31, 1959. The stock-in-trade was
subsequently determined to have been $33,779.23 as at
that date.

The purchase price was payable, $20,000 in cash and the
balance by equal consecutive annual payments of $8,000
payable at $4,000 on the last day of June and December
commencing on the last day of June, 1960.

Interest was payable on the outstanding balance at 3 per
cent beginning January 1, 1963 until January 1, 1965 when
the interest on the outstanding balance of the purchase
price would be at the rate of 4 per cent.

Mr. Allen undertook to employ Mr. Lowres as a business
consultant and adviser for a period of ten years or so long
as Mr. Lowres or his wife should retain ownership of at
least 51 per cent of the shares of the vendor company,
whichever should be the earlier date at an annual salary of
$4,800 payable monthly.

By the agreement dated December 30, 1959 it was pro-
vided by paragraphs 10 and 11 thereof that upon the incor-
poration of a new company by Mr. Allen that a new
agreement substantially embodying the terms of the agree-
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ment dated December 30, 1959 would be entered into by 198

the parties and the new company would then, in effect, MNI}:ISOTERAI?F
. . TION.
stand in the place of the original purchaser, Mr. Allen. REVENUE

A new company was incorporated, which is the present Crmvin's
respondent, and an agreement was made dated December ]()ﬁffNSDf,o;?
23, 1960 to which the respondent was also a party whereby -
it acquired the business and assets of the drug store and CattanachJ.
undertook obligations substantially similar to those in the

prior agreement.

The present appeal was heard and argued on the
assumption that the respondent herein should be regarded
as the original purchaser. A contrary assumption would
not have a material bearing on the eventual outcome of
the present appeal. If the original purchaser were Mr.
Allen personally, and not as agent or trustee for the com-
pany to be formed, the respondent would be deemed to
have acquired depreciable property at the same capital
cost as the capital cost to Mr. Allen (see section 20(4) of
the Income Tax Act) since any transaction between Mr.
Allen and the respondent, which he controlled, would not
be at arm’s length (see section 139(5) and 139(5a)).

At no time during the conduct of the drug store business
did the proprietor have a long term written lease with the
landlord. Presumably when Mr. D. E. Clement was the
owner of the drug store there was no necessity for a long
term lease because he was a co-owner and closely related to
the other co-owners of the building and I would presume
that similar considerations prevailed when Mr. Lowres
first became associated with Mr. Clement in the business.
In all likelihood these considerations may have continued
when Mr. Lowres acquired the controlling interest of the
Company which became the owner of the drug store. The
premises were let on a monthly basis and the oral monthly
lease could have been terminated on one month’s notice, a
circumstance which was well known to all parties to the
sale of the business.

I have no doubt that the location of the business was
one of the paramount considerations present to Mr. Allen’s
mind when he was negotiating for its purchase. Accord-
ingly the agreements contained a provision covering the
contingency that the landlord might terminate the lease.
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3. The Purchaser will employ the Vendor as a business consultant
and adviser for a period of ten (10) years or so long as the Party of
the Fourth Part or his wife shall retain the ownership of at least fifty-
one (51%) per cent of the capital stock of the Vendor whichever shall
be the earlier date or for such lesser period as the Purchaser may
have to assume by reason of the fact that it is no longer able to
oceupy the premises presently occupied by the Vendor by reason of
the refusal of the owners thereof to permit the continued occupancy
thereof by the Purchaser either through refusal to continue the rental
arrangement presently in existence, by the giving of notice by the
Landlord or by the Landlord requiring the Purchaser to pay a rental
in excess of Eight Thousand ($8,00000) Dollars per annum and the
Purchaser being unable to obtain substitute business accommodation
in the City of Brandon in order to wcontinue the operation of said
business. The salary to be paid to the Vendor shall be Forty-eight
Hundred ($4,80000) Dollars per year. If prior to the thirty-first day
of December, A.D. 1969 the lease or rental arrangement with respect
to the premises to be occupied by the Purchaser shall be terminated
as aforesaid or should the Landlord require a rental to be paid in
excess of the sum of Eight Thousand ($8,00000) Dollars per year and
the property be surrendered accordingly and the Purchaser shall not
be able to acquire suitable premises in the City of Brandon to carry
on the said business but shall be desirous of acquiring other premises
which it considers will not be so suitable then the salary to be paid
hereunder shall be the subject of arbitration. The Purchaser shall
appomnt one arbitrator, the Vendor another and the two arbitrators
so chosen shall choose a third and their decision as to the salary to be
paid thereafter shall be final and binding upon the parties hereto.

4 If prior to the thirty-first day of December, AD. 1969 the lease
or rental arrangement with respect to the premises to be occupied by
the Purchaser shall be terminated by the Landlord or should the
Landlord require a rental to be paid in excess of the sum of Eight
Thousand ($8,000 00) Dollars per year and the property be surren-
dered accordmngly and should the Purchaser be unable to obtamn other
surtable business premises in the City of Brandon to carry on said
business the purchase price shall subject to the provisions of this para-
graph be reduced on the basis heremnafter set forth, namely:

The value of the stock and fixtures as determined as of the
thirty-first day of December, A D. 1959 in the sum of Thirty-three
Thousand Seven Hundred and Seventy-nine Dollars Twenty-three
Cents ($33,77923) and there shall be added thereto ninety (90%)
per cent of the profit of the business each year thereafter (after
payment of income tax) up to the aforesaid termination of the
lease and the Purchaser shall pay unto the Vendor the total
amount thereof not to exceed in any event One Hundred Thou-
sand ($100,000.00) Dollars and any payments made hereunder
shall be applied thereon. In the event that the termination of the
lease should take place in mid-year then the pro-rata portion of
the profit for such year shall be determmed on the profit of the
preceding year. Should the Purchaser find other business premises
in the City of Brandon which it considers will not be suitable for
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the carrying on of the said business and should it leave the pres-
ent premises then the Purchaser may require the balance of the
purchase price to be set by arbitration in which case the Pur-
chaser shall choose one arbitrator, the Vendor shall choose one
arbitrator and the two arbitrators so chosen shall choose a third
and the decision of the majority of the arbitrators so chosen shall
be final and binding upon the parties hereto.

The corresponding provisions of the agreement dated
December 30, 1959 are contained in paragraphs 4 and 5 of
that agreement except that in paragraph 5 the value of the
stock and fixtures as shown in the books of the vendor as
at December 31, 1959 is to be taken whereas in the second
agreement the value of the stock and fixtures is stated in
the specific sum of $33,779.23 which sum is the value of
the merchandise inventory as at December 31, 1959 deter-
mined shortly after that date.

However the contingency contemplated by the foregoing
provisions did not arise.

The respondent continued the business in the same
premises held under a monthly tenancy for a period of two
years and nine months.

Sometime in the late summer of 1962 a rumour came to
the attention of Mr. Allen while he was on vacation that
the landlord was negotiating for a lease to a chartered
bank for the entire ground floor area of the Clement Block.
Such negotiations had been in progress in fact but had
broken down, of which circumstance Mr. Allen was un-
aware and the landlord did not communicate it to him. He
therefore cut short his vacation and returned to negotiate
a lease for the premises occupied by the drug store. At that
time on the ground floor there was a small area occupied
by a clothier adjacent to the drug store premises and on
the other side of the clothier were premises occupied by a
travel agency operated by D. W. Clement who was one of
the co-owners of the building. The landlord had
experienced difficulty in obtaining satisfactory tenants for
the space occupied by the clothier because of the small
area. The landlord considered that it would be more
advantageous to eliminate that space by dividing it and
adding to the areas occupied by the drug store and travel
agency. This addition of space was a condition precedent
to the landlord entering into a long term lease with Mr.
Allen who felt impelled to comply.
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Accordingly a lease dated September 30, 1962 was
entered into between the landlord and the respondent cov-
ering the increased area for a period of seven years at a
monthly rental of $550. By a memorandum annexed to and
forming part of the lease, the landlord undertook the
necessary construction work to expand the premises, but
the respondent undertook to install a new store front to
the expanded area of the drug store. The installation of a
new store front had been casually broached to Mr. Lowres
by the landlord but was never a matter of serious consider-
ation between them. There was no evidence that the possi-
bility of the landlord requiring a new store front to be
installed had ever been brought to Mr. Allen’s attention.

Mr. Allen investigated the feasibility of matehing the
oak fixtures already in use in the acquired area but found
the cost to be prohibitive. Accordingly he removed the
original oak fixtures and installed modern metal fixtures
throughout the store. Nothing was realized upon the dis-
carded oak fixtures because they had been custom built for
the premises where used and were useless elsewhere. An
attempt to realize scrap value was unsucecessful.

Under the terms of the original agreements for sale the
balance of the purchase price was to be secured by a
chattel mortgage. However, it was not until February 15,
1963 that this requirement was complied with by two
instruments bearing that date covering the fixtures and
stock-in-trade used in the business securing the then out-
standing amount of $68,000 and subject to a prior chattel
mortgage in favour of the respondent’s bank.

Mr. Allen testified that when he purchased the fixtures
he had no intention of replacing them and that his decision
to do so was necessitated by the circumstances outlined
above. He added that they were more than satisfactory for
the purpose of conducting a retail drug store. As an indica-
tion of the efficiency of the fixtures it was established that
the business under Mr. Allen’s management increased its
Rexall rating to first and second in 1961 and 1960 respec-
tively. Rather than becoming obsolete the fixtures had
become enhanced in value.

He also testified that certain of the equipment originally

purchased was still in use, a schedule of which was filed in
evidence as Exhibit 11. Mr. Allen assigned values to each



2 Bx. C.R. EXCHEQUER COURT OF CANADA [19681 73

such item totalling $12,170. No consistent method of &68
evaluation was adopted. In some instances cost was used, Mﬁl:;fgﬁfl‘
in others replacement value and in some instances a Revenvs
depreciated value was used, but in any event I am certain cyprants

’ : Drua S
that Mr. Allen’s estimate of $12,170 represents a value (ESND%%R‘)"

very approximate to the value of those items still in use. ~ Lm.
In addition he had also purchased an outside neon sign CattanachJ.
which he valued at $1,500. _

Mr. Lowres gave evidence to like effect as to the effi-
ciency of the fixtures and further testified that he would not
have sold them for less than $45,000. In fixing a price of
$100,000 in response to Mr. Allen’s desire to purchase the
business he said that such was the worth of the business to
him. T should add that subsequent to the agreement dated
December 30, 1959 Mr. Lowres deposited $10,000 in the
vendor company’s current bank account. This account was
purchased and transferred to the respondent. Mr. Lowres
said that he did this to facilitate Mr. Allen carrying on the
business and that it was in the nature of a loan. By
paragraph 15 of the agreement dated December 23, 1960
the amount of $10,000 was added to the purchase price. I
should also add that by the two agreements the respondent
assumed all trade liabilities of the vendor as at December
31, 1959 which totalled $18,275.

I would add that in preparing his tax return Mr. Lowres
reported the sale of the fixtures and equipment at $45,000
and brought into income capital cost allowance recaptured
in the amount of $1,650.80.

The amount of $45,000 as the price of the fixtures and
equipment as recited in both of the two agreements for
sale dated December 30, 1959 and December 23, 1960 was
arrived at by negotiation between Mr. Lowres and Mr.
Allen. An evaluator was not engaged to fix prices on the
assets, but the amount was settled upon by the vendor and
purchaser.

The value of the total assets sold was $128,275 consist-
ing of current assets such as cash on hand, bank account,
accounts receivable, merchandise inventory and prepaid
expenses, to the total amount of $45,844.02, investments in
the total amount of $1,055 fixed assets at $45,000 making a
total of tangible assets of $91,899.02 added to which was
goodwill at $36,375.98. When the total of liabilities
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198 assumed in the amount of $18,275 is deducted from the
Mmvister or total of the assets acquired being in the amount of $128 -
%Tvg’lfé;‘ 275, the net sale price is $110,000. The only figures in
Chmm e dispute between the parties is the $45,000 attributed to
LEMENT S .
Drua Store fixtures and equipment by the respondent and an amount
(BRANDON) of $36,375.98 to goodwill.
Cattanach 3. The Minister says that an amount of $3,000 only can
—— reasonably be attributed to the consideration for the
fixtures and equipment from which it follows that an
amount of $78,375.98 would be attributed by the Minister
to goodwill, an increase of $42,000 over the amount of
$36,375.98 attributed to goodwill by the respondent.

The issue between the parties, therefore, resolved itself
into the problem of determining on the facts as disclosed
by the evidence, what part of the total purchase price can
reasonably be regarded as having been the consideration
for the depreciable property purchased, i.e. the fixtures and
equipment.

The statutory provision under which the matter arises
reads as follows:

20. (6) For the purpose of this section and regulations made

under paragraph (e) of subsection (1) of section 11, the following
rules apply:

(g) where an amount can reasonably be regarded as being in part
the consideration for disposition of depreciable property of a
taxpayer of a prescribed class and as being in part considera-
tion for something else, the part of the amount that can rea-
sonably be regarded as being the consideration for such dispo-
sition shall be deemed to be the proceeds of disposition of
depreciable property of that class irrespective of the form or
legal effect of the contract or agreement; and the person to
whom the depreciable property was disposed of shall be
deemed to have acquired the property at a capital cost to
him equal to the same part of that amount;

The argument of counsel for the respondent, as I under-
stood it, was that the sale was an arm’s length transaction
between two knowledgeable persons both of whom were
completely familiar with the business and knew its poten-
tialities and who also knew the value of the fixtures as
they were. He also pointed out that although the oak
fixtures custom built for the premises were replaced by
modern metal ones within twenty-one months of the pur-
chase, this was done only for the reason that to obtain a
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long term lease the respondent was obliged to rent a larger 3648
area. He emphasized that although the greater bulk of the Mﬁfﬁgﬁi or
oak fixtures had to be discarded, nevertheless, some of the Revewur
equipment which had been purchased was still being used Cpgan's
in the renovated premises which equipment had a conserv- ?ﬁ‘;’:ﬁ;&“ﬁ
atively estimated value of $12,170. This fact, he con-  Lm.
tended, leads to an irrefutable conclusion that the amount Cattanach J.
of $3,000 attributed by the Minister as consideration for ~—
the purchase of the depreciable property is not reasonable
and that the true consideration for the depreciable assets
was the price of $45,000 arrived at by the parties to the
sale thereof.

The assessments carry a statutory presumption of valid-
ity and stand until they have been shown to be erroneous
either in fact or in law. Therefore, to succeed in this appeal
the respondent must prove that the finding of the Minister
that the capital cost to the respondent of the depreciable
assets in question was $3,000 was erroneous. (Vide John-
ston v. M.N.R. [1948] S.C.R. 486 at 489).

I am completely satisfied on the evidence that the assets
were not inefficient, obsolete or in need of replacement at
the time of their purchase. On the contrary I am satisfied
that the respondent would have continued to use them for
a long period of years and that the decision to replace
those fixtures with modern metal ones was dictated by the
respondent’s desire for a long term lease of the premises
which the landlord would not give unless an enlarged area
was covered by such a lease.

The crux of the argument put forward by counsel for
the Minister was, as I understood it, that, assuming the
statutory rule outlined in section 20(6)(g) of the Income
Tax Act applies, the question is then, what amount can
reasonably be regarded as having been consideration for
the depreciable property. He contended that an amount of
$3,000 is the amount which can be reasonably so regarded,
upon which assumption the Minister based his assessments
and that the balance of the purchase price, after deducting
the value of the inventory purchased, can be reasonably
regarded as being in consideration of something else, i.e.
goodwill.

In support of the foregoing submission he pointed out
that the overall price was to be $100,000, later increased to
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$110,000, and that the only item for which a specific allo-
cation was made in the agreements for sale was that of
fixtures and equipment where $45,000 was specified as the
price. He added that the delay of the vendor in obtaining a
chattel mortgage on the fixtures and stock-in-trade in
accordance with the agreement for sale to secure payment
of the purchase price of the business was indicative of an
overvaluation of the fixtures and equipment. I think this
circumstance is equally susceptible of the interpretation
that the vendor was satisfied with the integrity of the
respondent and its ability to pay from the proceeds of the
business in which he acted as a consultant and that resort
to this additional security was had when a prior chattel
mortgage was placed on the stock-in-trade and new fixtures
to secure the respondent’s bank loan. Therefore, I do not
consider this circumstance to be conclusive either way. His
principal submission is, however, that no price was in fact
fixed as the purchase price of the drug business at the date
of the sale, December 30, 1959, which is the material date,
and that it was only when the respondent entered into a
lease with its landlord on September 30, 1962 that the
price of $110,000 became fixed and determined.

Under the provisions of paragraph 1 and paragraph 15
of the agreement dated December 23, 1960 the purchase
price was stated to be $110,000 subject to the assumption
by the respondent of accounts payable as at December 30,
1959. Since the tenancy of the premises was a monthly one,
provision was made in paragraph 4 of the aforesaid agree-
ment, that in the event of the landlord terminating the
monthly tenancy, or exacting a rental in excess of $8,000
per year and the respondent could not obtain suitable
premises elsewhere in the city, then the purchase price
would be reduced to a value of $33,779.23 for the stock and
fixtures plus 90% of the yearly profits of the business to
the termination of the lease. Provision was made for a pro
rata determination of profits if the lease were terminated
in mid-year and for arbitration of the purchase price if the
respondent carried on the business in premises it consid-
ered unsuitable.

Counsel for the Minister contended that the respondent
did not obligate itself to pay a purchase price of $110,000
but rather that the minimum amount that the respondent
bound itself to pay was the consideration set out in para-
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graph 5 of the agreement dated December 30, 1959 198
and paragraph 4 of the agreement dated December 23, Mivisrezor
1960. On the assumption that the landlords gave the %;?,?1?3;

respondent notice to quit on December 31, 1959, as they CLarrs
were entitled to do and that the respondent would be DrucSrore
required to vacate on January 31, 1960, he then computed, (BRﬁDDf’N)
by an application of the formula outlined in the fore- = —

. . . Cattanach J.
going paragraphs of the agreements, the minimum amount =~ .
which the respondent obligated itself to pay to be approxi-
mately $35,000. On that basis he contended that a consid-
eration of $3,000 for the purchase of the depreciable prop-
erty is a most reasonable proportion bearing in mind that
$33,779.23 was the determined value of the merchandise
inventory and that the amount of $45,000 attributed by
the contract as the consideration therefor is unreasonable.

I am unable to accede to the Minister’s contention in
this respect. The question is not whether the respondent
absolutely bound itself to pay $110,000 for the business,
but whether it paid that amount for the business in
accordance with the terms of the contract. While it is true
that the parties took account of, and provided for, the
contingency of the respondent being dispossessed, never-
theless, that contingency did not arise.

Under section 11(1)(a) of the Income Tax Act it is
provided that certain “amounts may be deducted in com-
puting the income tax of a taxpayer in a taxation year”
including “such amount in respect of the capital cost to the
taxpayer of property, if any, as is allowed by regulation”.
Section 1100(1)(a) by the regulations enacted under sec-
tion 11(1)(a) of the Act provides for deductions for each
taxation year equal to the rates specified in paragraph (a)
applicable to an amount remaining after deducting the
amount determined under section 1107 of the regulations,
from the undepreciated “capital cost” to the taxpayer. The
amount so to be deducted under section 1107, as applicable
to the 1954 and subsequent taxation years to the 1966
taxation year, is an amount equal to (a) the capital cost of
the property that was acquired, (b) minus the proceeds of
disposition of that property.

It is, therefore, clear that the capital cost allowance is
computed upon the actual “cost” of the depreciable assets
to the taxpayer for which reason it is incumbent upon me
to determine that cost.
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1068 In my view the cost of the depreciable property here in

Mmister or question is $45,000 as determined by the contract among
%ﬁﬁéﬁ the parties to the sale thereof. That is the amount, under

Cranom’s the terms of the contract, the respondent paid for the
DrucSrope fixtures and equipment in question. The contract was the
(BRANDON) subject of arm’s length negotiations over a protracted period
oty 3. and was not a mere sham or subterfuge but represents
— " the bargain arrived at by the parties and in my opinion is

decisive in the eircumstances of this case.

The statutory rule outlined in section 20(6) of the In-
come Taxr Act quoted above applies only “where an
amount can reasonably be regarded as being in part consid-
eration for disposition of depreciable property of a tax-
payer of a prescribed class and as being in part considera-
tion for something else”. No question therefore arises under
that provision as the circumstances of this particular
appeal do not fall within the ambit of the provision.

I do not accept the original premise of counsel for the
Minister that the rule so outlined applies here for the
simple reason that the parties to the sale of the depreciable
property agreed on the capital cost thereof to the respond-
ent, the purchaser.

The appeal is, therefore, dismissed with costs.

BETWEEN:
Vancouver
198  TERMINAL DOCK AND WARE- N .
Feb.™  HOUSE COMPANY LIMITED. . PPELLANT;
Feb.21
- AND
THE MINISTER OF NATIONAL N
REVENUE ..o, BSPONDENT.

Income tax—Subsidiary selling parent’s shares to group employees—Con~-
tracts for purchase of shares sold to bank at discount—Whether dis-
count deductible—Whether subsidiary in finance business—Income
Tax Act, s. 858(1).

Under a scheme to permit a company’s shares to be purchased by its
employees and the employees of its subsidiaries, of which appellant
was one, appellant (a wharfage company) purchased shares of the
parent company at market price and sold them at that price to em-
ployees of the parent company and its various subsidiaries over a
period of years on certain terms which included an option by the
parent company to re-purchase the shares and the payment of interest
by the purchasers at 24% per annum on the balance owing each year.
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In 1963, when the amount owing by purchasers of shares was 1968
$4,680,631, appellant (which was about to become & public company) TEI;['I_I;AL
sold the purchase agreements to a bank at a discount from their face Docg anp
amount to0 ensure that the bank would receive interest at 5% per WAREHOUSE
annum on the amount paid. Appellant company sought to deduct the Co. Lo,
amount of the discount, $202,811, in computing its income, MINI:i'ER oF
Held, the amount of the discount was a capital loss and not deductible by g’;&oﬁg‘;‘

appellant. JR

1. The shares were capital, the relationship between appellant and the
employee-purchasers being that of vendor and purchaser and not that
of lender and borrower. Frankel Corp. Lid. v. M.N.R. [19591 C.T.C.
244; Ted Davy Finance Co. v. M.N.R. [1965] 1 Ex. CR. 20,
referred to.

2. Appellant did not carry on a finance business with respect to the shares
since its transactions with respect to them were not for the purpose
of gain even though interest was payable on the balance outstanding
under the purchase agreements. Hence s. 858(1) did not apply to
enable appellant to treat its agreements with employee-purchasers as
inventory of a finance business. Moreover, s. 85E(1) does not permit
deduction of a loss sustained on sale of inventory. Smith v. Anderson
(1880) 15 Ch.D. 247; Samson v. M.N.R. [1943] Ex. CR. 17, referred
to; Irrigation Industries Ltd. v. M.N.R. [1962] S.C.R. 346; M.N.E.
v. Taylor [1956-60]1 Ex. CR. 3; M.N.E. v. Curlett [19671 S.C.R. 280,
distinguished.

INCOME TAX APPEAL.
J. G. Alley and P. N. Thorsteinsson for appellant.
D. G. H. Bowman and G. V. Anderson for respondent.

SuePPARD D.J.:—In this appeal the appellant contends
that the discount charged by a bank in 1963 on the appel-
lant’s assignment of certain receivables should be allowed
as a deduction from income under sections 85E(1) and
139(1) (w) of the Income Tax Act, R.S.C. 1952, c. 148
and amendments; on the other hand, the Minister con-
tends that the discount is a loss of capital and not deducti-
ble from the taxable income. That is the issue. The facts
follow.

The International Milling Company (IMC) of Min-
neapolis, Minnesota, one of the United States of America,
and founded about 1880 as a private company with the
objeets of milling flour and manufacturing formula feed,
has had as subsidiaries Robin Hood Mills Ltd. which
(Robin Hood) has, as a subsidiary, the appellant, a British
Columbia company incorporated by memorandum. IMC
has had also as subsidiaries a Montreal company and a
Venezuela company.
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IMC was founded and controlled by Mr. Bean who died
about 1930 and was succeeded by his two sons, Francis A.
Bean and Atherton Bean, and later by a grandson, John
Boynton Bean, one of whom has been president of IMC
and of the appellant at all material times. About 1920 the
founder decided to admit selected employees of IMC or of
one of the subsidiaries, as shareholders of IMC, and that
selection was carried out as follows.

The executive committee of IMC would request the
executive committees of the subsidiary companies to sub-
mit the names of employees who should become sharehold-
ers and from that list the executive committee at Min-
neapolis would approve certain employees and from that
approved list the selected employees were ultimately
chosen by one of the Bean family. Then the agreements
would be entered into.

Exhibit A-3 contains typical examples of agreements
outstanding in 1963, namely, No. 589 dated the 26th May,
1947, succeeded by 29th March, 1956; No. 657 of the 4th
August, 1948 succeeded by 29th March, 1956; and No. 732
of the 28th September, 1949 succeeded by 29th March,
1956. Each agreement provides for the purchase from the
appellant of shares of IMC, the payment by installments
over 15 years with interest of 43%, or 24% if dividends up
to 656% were applied in payment, the pledge of the shares as
security and an option back to the vendor.

As business grew and employees increased in number,
Robin Hood Mills Ltd. was used to purchase the shares
and resell to the employees selected, and later the appe!
lant was substituted for Robin Hood.

By agreement of the 3rd January, 1938 (Ex. R-5) Robin
Hood assigned to the appellant all the outstanding agree-
ments to purchase shares and the sums to be paid there-
under subject to the option of repurchase to the Bean
family. That substitution made the appellant liable poten-
tially over to Bean for $315,000 which grew in amount
to $345,000. That liability arose in that under the respec-
tive agreements with the employees the appellant had an
option to repurchase the shares at the book value whereas
Bean or a foundation held an option over the appellant
to repurchase such shares at a fixed price which was less
than the book value and resulted in a potential liability
of the appellant for the difference.
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By agreement of the 24th January, 19387 (Ex. R-6)
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between the appellant and Francis A. Bean, that potential TermiNaL

liability was to be written off over a period of 12 years and
by agreement of the 20th August, 1948 (Ex. R-4) the price
to Francis A. Bean for his option to repurchase from the
appellant was made the equivalent of the appellant’s
option to purchase from the shareholders.

The parties proceeded in that manner until 1963 and in
each year the executive committee at Minneapolis would
have the executive committee of the various subsidiary com-
panies select employees as candidates to be shareholders of
IMC and these were reviewed by the executive committee
of IMC with final selection by one of the Bean family.
A day for completion was then fixed and the price of the
shares was taken at the book value of the shares on that
day. The appellant was notified of such date, the number
of the employees purchasing and the amount of the money
which the appellant would need to pay for the shares to be
and also under successive options from the employee share-
holders drawn and signed, and which agreements would
ultimately be signed and sealed at Vancouver by the appel-
lant. The appellant would purchase and pay IMC for the
shares, the shares would be issued to each employee
selected and each employee shareholder would assign and
send the share certificate to Minneapolis pursuant to his
agreement to give security thereon to the appellant by
pledge for the amount payable including interest. The
keeping of the share certificates at Minneapolis was merely
a matter of convenience. Throughout the same Bean who
was president of IMC was also president of the appellant,
and also under successive options from the employee share-
holder to the appellant and from the appellant to Bean or
a foundation, the ownership of the share could revert to
the Bean family or a foundation on the shareholder ceasing
to be an employee.

The money required by the appellant to purchase such
shares was obtained by the appellant selling its own shares
to the extent of $2,700,000 and any additional funds
required were borrowed from IMC as appears in Exhibit
A-6. When a dividend was declared by IMC each employee
shareholder was asked to sign a Dividend Disposition
Order (Ex. R-1) and if he applied at least 65% of the
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36_% dividend in payment of his purchased shares and interest
Teemivar he was charged 23% for that year on the outstanding
WO AND 15 lance, otherwise 43%.

C°-UI.A"" In 1956 the time for payment by the individual share-
Muvister o holders was extended for 15 years as it was found that by

NATIONAL .
Revenue  Teason of the income tax, some employee shareholders had
difficulty in paying the shares within the original 15 years.

In 1963 IMC decided to become a public company, and it
was thought preferable not to have the indebtedness of the
employee shareholders shown as an asset of the company,
as it must appear in a consolidated balance sheet. There was
then outstanding, as owing by the employee shareholders,
the sum of $4,680,631.60 (Ex. A-2) contained in 819 agree-
ments between the appellant and 355 employees of which
employees, 234 were in the United States of America, 108
in Canada, and 13 employees of the Venezuela company.
At the time of the discount agreement with the Bank (8th
July, 1963, Ex. R-8) the appellant had only two employees
with outstanding agreements and the remainder were
employees of other companies, either of IMC or of another
subsidiary. Thereupon it was decided to sell the agree-
ments between the appellant and the employee sharehold-
ers to the First National Bank of Minneapolis, and that
was eventually done pursuant to agreement dated 8th
July, 1963 (Ex. R-8).

As the agreements by the employee shareholders pro-
vided for interest at 23% (with the possibility of 4% ) the
Bank demanded such deduction from the nominal amount
owing as would permit it to receive 5% on the price paid.
That was eventually agreed to. That discount (being
$794,377.80 U.S. funds) with certain offsets, admitted by
the appellant, resulted in a net loss of $292,811.40
(Canadian funds) (Ex. A-2).

The appellant contends that the transactions with the
employee shareholders were a finance business carried on
by the appellant in which business the agreements with the
employee shareholders were receivables and inventory,
within section 85E(1) as extended by section 139(1)(w),
therefore there was a loss which should be deducted from
the income. On the other hand, the Minister contends that
such discount allowed the Bank was a capital loss and
not within sections 85u(1) or 139(1) (w), and being a capital
loss was not to be deducted from income.

Sheppard
DJ.
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The appellant contends as follows:

2. In the years 1963 and prior the Appellant carried on two busi-
nesses, being those of wharf operators in the City of Vancouver and
the operation of what was referred to in evidence as “the participa-
tion business”.

3. The latter business consisted of financing the purchase of Inter-
national Milling Company stock by employees of International Mill-
ing Company, Robin Hood and subsidiaries of Robin Hood including
the Appellant itself. The financing was effected by the Appellant
acquiring blocks of International Milling Company stock from that
company for cash and re-selling to the employees on credit terms.

4. The shares were re-sold to employees at the same price as that
at which the Appellant had purchased them but while the Appellant
paid cash in buying the shares from International Milling Company,
it re-sold to the employees on contracts providing for payment of the
price by them over & period of fifteen years with interest on the un-
paid balance at 21%. The employee assigned his stock to the Appel-
lant as security for his debt obligation and commonly applied a per-
centage of the dividends he received on his stock on account of the
principal and interest of his debt obligation to the Appellant. The
Appellant had at all times until five years after termination of em-
ployment the right to re-acquire the shares from the employee upon
payment of a formula price the result of which was that any growth
in the equity value of the shares during the time it was owned by the
employee accrued to him.

* * *

6. The business of financing the share purchases as above de-
scribed required the Appellant to be regarded as a money lender en-
gaged in such business of financing. Its business in this regard was
essentially that of a finance company, analogous to the common form
of business carried on by companies engaged in financing purchases of
consumer durable goods such as automobiles, appliances and furniture.

To come within section 858(1) the appellant must
prove, amongst other things, “a business” and that the
agreements sold to the Bank were “the property included
in the inventory of the business”. The appellant concedes
the shares in the agreements between the appellant and
the employee shareholders were capital, that is, the appel-
Jlant was not in the business of dealing in shares. The
business of a dealer in shares, such as that of a broker, may
be ultra vires of the memorandum (Ex. A-1) of the appel-
lant, leading to those results in Sinclair v. Brougham?.
However that may be, as the shares were capital, then it is
difficult to see how the proceeds thereof, the purchase
monies, could be other than capital: Frankel Corporation
Limited v. M.N.R2, Ted Davy Finance Co. Limited v.

1[1914] A.C. 398. 219591 CTC. 244.
90301—63
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&68 M.N.R2. That difficulty the appellant seeks to avoid by
TeMivaL contending that the relation between the appellant and

Dock AND

Warerouss €ach employee shareholder was exclusively that of lender

v.

MINISTER OF
NATIONAL
RevENUR

and borrower and not that of vendor and purchaser. That
contention is not made good.

The agreement No. 732 of 28th september, 1949 (Ex.

Sh%)gard A-3) is a typical agreement and refers to the appellant as

“Vendor” and the other party as “Employee” and reads:
“WITNESSETH: 1. Shares Sold by This Agreement. The
Vendor hereby sells to the Employee 400 shares of the
common capital stock of International Milling Company”,
ete., “2. Purchase Price—Payments of Principal and Inter-
est. the Employee hereby purchases said shares subject to
the reservations and conditions as herein set forth and
agrees to pay the Vendor therefor the sum of $10,485.40”,
ete. “4. Collateral Security. The Employee shall keep
pledged to the Vendor and in the Vendor’s possession to
secure the payment of any unpaid balance of the purchase
price and interest”, ete. “7. Vendor’s Options to Purchase
Stock.” which provides in substance an option to the Ven-
dor to repurchase within 5 years of the Employee ceasing
to be an Employee.

A similar relation is indicated by the agreement of 29th
March, 1956 (Ex. A-3) which extends the time for pay-
ment for an additional 15 years.

It therefore follows that the typical agreements indicate
that the transaction between the appellant and the em-
ployee’s that of vendor and purchaser.

In contrast thereto the appellant contends that it was
carrying on a finaneing business, the equivalent of an
automobile finance company. In such instances there are
two contracts, one between the purchaser and the dealer
which provides for payment by the purchaser and a reser-
vation of title to the dealer as security for payment (a
conditional purchase), and the second, the assignment by
the dealer of the monies payable and the property reserved
as security to the automobile finance company, generally
with a guarantee by the dealer. The appellant also con-
tends that it carried on a financing business like the loans

3119651 1 Ex. CR. 20; [1964] C.TC 194
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by a household finance company but there the individual
borrows on the security of a chattel mortgage on his own
property.

Here the relationship between the appellant and the

employee shareholders is indicated to be that of vendor
and purchaser.

(1) The agreements in question (Ex. A-3) declare:—

(a) that the relationship between the appellant and
each employee shareholder is that of vendor and
purchaser. The agreements do not refer to them
as lender and borrower;

(b) that the debt arises by reason of the purchase
price of the shares purchased, hence the relation-
ship is not declared that of lender and borrower
nor is the debt declared to arise from a loan.

(2) The agreements in question contain an option to the
appellant to repurchase the shares in the event of the
employee shareholder ceasing to be an employee. That
option can be explained in the sale of the shares to the
employee as an attempt to keep the shares in the
hands of employees only, but no form of security for a
loan commonly provides that upon the borrower
repaying the loan and interest, the lender will have an
option of repurchasing the subject-matter of the
security.

(3) The agreements provide for the appellant having a
pledge as security for the purchase price of the shares.
That is not the form of security by the financing
businesses referred to by the appellant. A pledge may
be the common security for a pawnbroker, but it is
not argued that the appellant was in business as a
pawnbroker nor is that tenable.

On the appellant’s contention the appellant was carry-
ing on two businesses, namely, (1) that of a dock and
wharfage company and (2) the financing business, but the
alleged financing was not a business and hence not within
Section 85e(1).

The definition of “business” in Section 139(1)(e) does
enlarge the usual term “business” by the words “an adven-
ture or concern in the nature of trade”, but that enlarge-
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E‘f ment and its tests as seen in Irrigation Industries Limited
Teemvat v, M.N.R.* and in M.N.R. v. Taylor®, have no application
v?f;;;gﬁ; here, as the appellant must contend for a “business” with

Co.L>.  an “inventory”, and hence the appellant is required to
Minsiom oF prove a “business” in the usual meaning of that term. That
RATIONAL  Jefinition is as follows: In Smith v. Anderson® Jessel, M.R.

—  stated at p. 258:
Sheppard . . . . . .

DJ. That is to say, anything which occupies the time and attention
-— and labour of a man for the purpose of profit is business.

and at p. 260:

... and I have no doubt if any one formed a company or association
for the purpose of acquiring gain, he must form it for the purpose of
carrying on a business by which gam 1s to be obtained.

In Frankel Corporation Limited v. M.N.R., (supra), Mart-
land J. quoted from Celifornian Copper Syndicate v.
Harris™ and stated at p. 255:

Is the sum of gain that has been made a mere enhancement of
value by realising a security, or 1s it a gain made mn an operation of
business in carrying out a scheme for profit-making?

In Samson v. M.N.R.® Thorson P. stated at p. 33:

...“the pursuit of a trade or business” involves the pursuit of gain
or profit.

and see M.N.R. v. Spencer®.

The transactions between the appellant and the
employee shareholders were not for the purpose of gain.
There was no intention of making a profit on the sale of
the shares as those were sold at the same price as the
appellant purchased from IMC. The contention is that the
profit was in the interest charged and therefore to be a
business the alleged financing business must have been
carried on for the purpose of making a profit from the
interest charged on monies lent.

The interest is taxable under section 27(1) because it is
interest, not because it is a profit derived from “business”
nor from the sale of “inventory” as required by section
858(1). Therefore the fact of interest being taxable does
not denote such interest necessarily arises from “business”
or from the realizing of inventory; interest is not an abso-
lute test of “business” or of “inventory”.

4 [1962] S.C.R. 346 at p. 352.

5 [1956-60] Ex. C.R. 3; [1956] C.T.C. 189.

6 (1880) 15 Ch. D. 247. 7(1904), 5 T.C. 159.

819431 Ex. CR. 17. 219611 C.T.C. 109 at p. 133.
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In any event, the appellant’s charging of interest to the 1968

——
employee shareholders does not indicate that the appellant TeemmvaL

entered into a finance business for the purpose of making V]\?::Eigggm
such a profit by that interest—or that the transactions with 1™
the employee shareholders were for a profit from the inter- Mﬁﬁ?gﬂif
est. The interest charged was 21% if the purchasing Revesus
employee applied dividends up to 65%, otherwise 43%. Sheppard
That rate of interest charged was initially the prime rate DJ.
in Minneapolis but shortly thereafter the prime rate
exceeded that charged and in Vancouver where the appel-
lant kept its account in U.S. funds for the purpose of receiv-
ing these payments and also for the purpose of purchasing
from IMC, the prime rate always exceeded that charged
the purchasing employee. If a financing business had been
carried on to produce a profit it would be expected that the
appellant would have charged at least the prime rate, that
is, the going rate, nevertheless the appellant has charged
throughout the same rate even when that was less than the
prime rate, the reason being, of course, to prevent dis-
criminating against employees. The profit arose by reason
of the circumstance that $2,700,000 was raised by the
appellant selling its shares and only the balance as needed
was borrowed; for borrowed monies the appellant paid
interest at a higher rate than that charged to the purchas-
ing employees. Accordingly, the profit is shown by charg-
ing only interest paid on the money borrowed but not
showing any interest on the $2,700,000 realized from the
sale of shares. By such method a profit could have been
shown on paper if even a lesser rate than 21% had been
charged. Exhibit A-5 shows the interest income to be $2,-
183,945.83 and the interest expense, that is, on monies
borrowed, $733,853.88. Exhibit A-6 shows the amount of
average daily borrowings of the appellant from IMC and
the rate of interest paid. The transactions between the
appellant and the employee shareholders could not have
been undertaken by the appellant for the purpose of gain
from the interest charged the employee because :—

(1) The option with the employee shareholder at the book
value and the option over to Bean at a stated price
would result in a liability immediately of $315,000,
later increasing to $345,000 and only later W1ped out
by Bean (Ex. R-6 and Ex. R-4). - L
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E‘f (2) The fixed interest in the agreement between the

TERMINAL appellant and the employee shareholder (24% with a
DocK AND g ens .

WAREHOUSE possibility of 41%) was less than the prime rate at
Co'vaTD' Vancouver, B.C. where the appellant did its banking.

Mﬁﬁfﬁf‘“ The real purpose of the sale of the shares was there-
REVENUE fore not profit from the interest charged. There was
Sh%)f])_ard no profit over the prime rate of interest.

— (3) The real purpose of selling shares in IMC to
employees of IMC and of a subsidiary was to benefit
the employees thereby benefiting the employer com-
pany, thereby ultimately benefiting those controlling
IMC. But only two of the appellant’s employees were
shareholders of IMC at the time of the sale to the
Bank, therefore there could have been no real or sub-
stantial benefit to the appellant through its buying
and selling shares in IMC and certainly no such profit
as would permit the inference that it was conducting a
business, and particularly a financing business.

As the appellant was not carrying on a financing busi-
ness, therefore by the sale to the First National Bank it
was not “ceasing to carry on a business or part of a busi-
ness” within section 85E(1), nor were these agreements
sold to the First National Bank of Minneapolis “included
in the inventory of the business” within section 85(1).

M.N.R. v. Curlett, relied upon by this appellant, is
distinguishable on the facts; there Curlett “patently was
in the money lending business” and here the appellant was
not in the money lending business.

Further, as the shares were capital, therefore the pur-
chase price receivable from the employee shareholders was
equally capital: Frankel Corporation Limited v. M.N.R.,
(supra). Hence the appellant was selling and the Bank
was purchasing a capital asset, therefore the price paid by
the Bank resulted in a capital loss to the company, but
such a loss is excluded by section 12(1) (b).

Section 85E(1) provides for the enlargement of taxable
income by the inclusion of the sale of inventory referred to
but does not provide for a deduction from taxable income.
Therefore there is nothing in section 85E(1) to permit a

10 [19671 S.C.R. 280; [19671 C.T.C. 62.
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deduction as is contended for by the appellant or to 1968
qualify the prohibition of deduction contained in section TermiNavL
12(1)(1)). Dock AND

. ‘WAREHOUSE
The question whether or not the transactions between the Co. L.

appellant and the employees of other companies were inira MiN1sTag OF

vires of the appellant was not formally raised nor is it now %‘;ﬁ?&f‘

decided. R

In conclusion, the loss complained of by the appellant ShgEBerd
was a loss of capital and should not be deducted from the —
income as contended by the appellant.

The appeal is dismissed with costs.

BeTWEEN: O}S%véva
THE DRACKETT COMPANY OF z APPELLANT [ ~—o
CANADA LTD. ............... (Opponent); pop 26

AND -
AMERICAN HOME PRODUCTS RESPONDENT
CORPORATION .............. % (Applicant).

Trade marks—Appeal from Registrar's decision—Opposition to registra-
tion—Proposed mark “Once-a-Week” applied to floor cleaner—W hether
descriptive mark—No reasons given for Registrars decision—
Whether error in law—Trade Marks Act, s, 12(1)(b).

An application for registration of the proposed trade mark “Once-a-
Week” to be used in association with a floor cleaner was opposed on
the ground that it was “clearly descriptive or deceptively misdesecrip-~
tive ... of the character or quality of the wares...” and therefore
not registrable under s. 12(1)(b) of the Trade Marks Act and on the
further grounds that it was confusing with a trade mark of the
opponent and that it was not distinctive. The opposition was rejected
by the Registrar of Trade Marks as “not well founded” but he stated
no reagons for that conclusion.

Held, on appeal, the Registrar erred in law in not holding that the
expression “Once-a-Week” used in association with a floor cleaner
would be clearly descriptive or deceptively misdescriptive of the
character or quality of the floor cleaner. No person properly address-
ing himself to that question could come to any other conclusion.

Rowntree Co. v. Paulin Chambers Co. [1968] S.C.R. 134; Benson
& Hedges (Canada) Ltd. v. St. Regis Tobbacco Corp. [1968] 2
Ex. CR. 22 distinguished.

APPEAL from Registrar of Trade Marks.

William R. Meredith, Q.C. and Donald G. Finlayson for
appellant.

Peter Thompson for respondent.
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CarranacH J.:—This is an appeal pursuant to section
55 of the T'rade Marks Act, chapter 49 of the Statutes of

CANADA L. Canada, 1952-53, from a decision of the Registrar of Trade

A.MERICAN
Home
Propucrs
Corp.

Marks under section 37 of that Act rejecting the opposition
of the appellant to the respondent’s application for the
registration of a proposed trade mark “Once-a-week” to be
used in association with a “floor cleaner”.

The Registrar’s decision, dated April 5, 1966 was
expressed in the following terms:

The applicant apphed, pursuant to Section 16(3) of the Trade
Marks Act, for registration of the trade mark “ONCE-A-WEEK” for
use in association with a floor cleaner.

The opponent opposed the application on the following
grounds:—

(a) The applicant is not entitled to registration in view of
Section 37(2)(b) of the Trade Marks Act namely that the trade
mark “ONCE-A-WEEK?” is not registrable under Section 12(1)(b)
smee such trade mark is clearly descriptive or deceptively misde-
seriptive in the Enghsh and French languages of the character or
quality of the wares with which the said trade mark is used or
proposed to be used.

(b) The Applicant is not entitled to registration in view of
Section 37(2)(c) namely that the applicant 1s not the person
entitled to registration in view of the provisions of Section 16(3)(a)
by reason of the fact that at the date of filing of Application
No. 279,739 for the trade mark “ONCE-A-WEEK?” or at any date
upon which the appheant is entitled to rely, the trade mark
“ONCE-A-WEEK” was confusing with the opponent’s trade
mark “Once m Every Week DRANO 1 Every Drain” which the
opponent had previously used in Canada and which the opponent’s
predecessor with respect to this trade mark, The Drackett Com-
pany, and the opponent had previously made known in Canada.
The opponent intends to rely on a date of first use at least as
early as November 1959 and intends to rely on making known at
least as early as the saxd date of November 1959, In connection
with making known in Canada, the opponent will also rely on the
activity in the United States of ifs said predecessor, The Drackett
‘Company, in relation to the trade mark “Once in Every Week
DRANO m Every Drain” registered in the United States under
No. 767,768 dated March 31, 1964.

(¢) The applicant is not entitled to registration in view of
Section 37(2) (d), namely that the trade mark “ONCE-A-WEEK”
is not distinctive since it is not adapted to distinguish the wares
which the applicant proposes to associate with it from the wares
which the opponent associates with the trade mark “Once in
Every Week DRANO i Every Dram”.

I have considered the evidence on file, the written arguments as
well as the representations of counsel for both parties at a hearing
held March 29th, 1966 and have arrived at the conclusion that the
grounds of opposition are not well founded. Accordingly, the opposi-
tion is rejected pursuant to Section 37 of the Trade Marks Act.
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The evidence before the Registrar consisted initially of ﬁﬁf
the respondent’s application for registration of a proposed Drackmrr
trade mark dated December 27, 1963, on a prescribed form, CAIg%AOETD.
stating that the trade mark applied for is the words “Once- Arrcan
a-Week” and that the applicant intended to use that mark =~ Homs
in Canada in association with a floor cleaner. It is clear T o
from the fact that the application was for a proposed trade
mark and from the applicant’s statement that it intended
to use the mark in association with a floor cleaner, that
there had been no prior use of the trade mark by the
applicant.

By letter dated March 3, 1964 the Registrar advised the
applicant, in accordance with the duty imposed upon him
by section 36(2) of the Act, that he considered the
proposed trade mark to be clearly descriptive or decep-
tively misdescriptive of the character “and/or” quality of
the wares in association with which it was proposed to be
used and that, therefore, the mark did not appear to be
registrable in view of the provisions of section 12(1)(b) of
the Trade Marks Act. The applicant was advised that any
comments it wished to make would be given consideration,
which was also the statutory obligation of the Registrar
to do.

Pursuant to that invitation, representations were made
on behalf of the applicant by its solicitors in a letter dated
April 1, 1964 which apparently resulted in the Registrar
not being satisfied that the proposed trade mark was not
registrable because he then caused the application to be
advertised in the manner preseribed.

The appellant herein thereupon filed a statement of
opposition based on the three grounds as set out in the
Registrar’s decision quoted above.

The respondent, as applicant, filed a counter-statement.

The appellant, as opponent to the application, filed evi-
dence in the form of two affidavits of F. S. Knox, the
president of the appellant company, one of which affidavits
had annexed thereto, six exhibits being copies of advertise-
ments of its product, “Drano”, in publications extensively
circulated in Canada and featuring words and slogans such
as “Make one day a week Drano day”; “Drano once a
week keeps drains trouble free”; “Use Drano once a week

in every drain” and “once in every week Drano in every
drain”.

Cattanach J.
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1968 The other affidavit of F. S. Knox had annexed ten exhib-

—

Deacerr its being photostatic copies of story-boards used in actual
Co. or .. . . ..

Canapa Lo, television commercials which featured similar words and

Aumercay  Slogans as appeared in the published advertisements

Home : : .
Prosoors  €XhOTting  prospective purchasers to use its product,

Cosr.  “Drano”, weekly.

Cattanach . The two foregoing affidavits establish that the appellant,
~  long engaged in the manufacture and sale of its produect
under the trade mark “Drano”, consistently stressed in its
advertising of that product on network television programs
and in consumer magazines the theme that its produect

should be used on a weekly basis.

Incidentally the product, “Drano”, is a chemical com-
pound for cleaning, clearing and opening the drains of
sinks, washboards and the like.

There was no evidence whatsoever as to the respondent’s
product other than the bare statement in the application
for registration of the proposed trade mark that it is a
“floor cleaner”. Conceivably it might be a cleansing agent
exclusively, or a cleansing agent in combination with some
protective property. Neither was there any evidence of its
applicability to the variety of flooring in modern use, that
is whether its use is restricted to a particular type of
flooring or is useful with respect to all types. Further there
was no information as to whether the product was
designed for use on areas of heavy, modest or light traffic
or all such areas.

The respondent, as applicant, was not under any obliga-
tion to, nor did it file any evidence.

Therefore the only evidence before the Registrar was the
application itself and the two affidavits above. There was
also before him the written argument on behalf of the
contending parties in the statement of opposition and
counter-statement and he had, in addition, the benefit of
oral argument by counsel for both parties at the hearing
before him.

In argument before me counsel for the appellant aban-
doned the second ground of opposition that was advanced
before the Registrar, namely, that the respondent was not
entitled to registration under section 37(2)(c) of the Act
because the proposed trade mark “Once-a-Week” was con-
fusing with the appellant’s trade mark “Once in Every
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Week Drano in Every Drain” previously used in Canada 36_81
and which the appellant’s predecessor had previously made Dgrackerr
known in Canada. In so doing counsel for the appellant CAN?&?):&OETD.
stated that the expression “Once in Every week Drano in At
. . . MERICAN

Every drain” was not the subject matter of a registered Home
trade mark in Canada. It did appear, however, that The Pﬁgg;’:?s
Drackett Company, the appellant’s predecessor, had regis- Cotiamnth J
tered the expression in the United States as a trade mark ~ —
in which jurisdiction slogans appear to be registrable. I
construe counsel’s withdrawal of this ground of opposition
as an admission that the expression in question, excepting
the word “Drano”, has not been used and is not known as
a trade mark in Canada.

The contention of counsel for the appellant before me
was, as I understood it, twofold, (1) that the proposed
trade mark is not registrable within section 37(2)(b) in
that it is “clearly descriptive or deceptively misdescriptive
in the English or French languages of the character or
quality of the wares or services in association with which it
is used or proposed to be used...” and so within the
prohibition of section 12(1)(b) and, (2) that the proposed
trade mark is not distinctive within the meaning of section
37(2) (d).

The contrary contention advanced by counsel for the
respondent was that the proposed trade mark “Once-a-
Week” is not “clearly descriptive of the character or qual-
ity” of a floor cleaner but is, at most, merely suggestive or
meaningless when so associated and that the mark is capa-
ble of being adapted to distinguish the respondent’s wares
from those of another and is, therefore, “distinctive” with-
in the relevant portion of the definition of that word in
section 2(f) of the Act.

If the responsibility for the initial decision had been
mine, I would have concluded that the proposed trade
mark was not registrable under section 12(1)(b). I think
that the words “Once-a-Week”” are merely informative,
descriptive or generic as applied to a floor cleaner and that
such words are not likely to serve any purpose other than
to inform prospective purchasers of the frequency with
which the product should be used.

In so concluding, I accept without question the submis-
sion of the respondent that the decision that a trade mark
is clearly descriptive is one of first impression.
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My first impression, and my continuing impression, is
that the words “Once-a-Week” would convey to a prospec-
tive purchaser and immediately identify a floor cleaner
with which it is associated as one that need be used only
once a week and that one application thereof would endure
for that period of time.

The word “clearly” in section 12(1)(b) of the Act,
which precludes the registration of a trade mark that is
“clearly descriptive...of the character or quality of the
wares or services in association with which it is used or
proposed to be used”, is not synonymous with “accurately”
but rather the meaning of the word “clearly” is “easy to
understand, self-evident or plain”.

It is not a proper approach to the determination of
whether a trade mark is deseriptive to carefully and criti-
cally analyse the word or words to ascertain if they have
alternative implications when used in association with cer-
tain wares but rather to ascertain the immediate impres-
sion conveyed thereby. I do not accept the submission of
counsel for the respondent that the words, “Once-a-Week”
are merely suggestive of the results to be obtained. I think
the use of such mark goes further than that. A person
faced with a floor cleaner described as “Once-a-Week”, in
my opinion, would assume that the product need only be
used weekly and would endure for that period of time
which, to me, is an attribute or property that has a direct
reference to the durable and excellent quality of the prod-
uct. Further the word “character” as used in section
12(1)(b) must mean a feature, trait, or characteristic of
the product. The proposed trade mark “Once-a-Week”
clearly implies that the product with which such mark is
associated is to be used weekly. This, to me, is a direct
reference to the “character” of the product. For the same
reasons I do not accept the submission that the words
“Once-a-Week”, when associated with a floor cleaner are
meaningless. As applied to the product in question the
words to be meaningless should be so obviously and notor-
iously inappropriate as to be not calculated to suggest
description which, in my view, is not the case here. I feel
that the meaning of the words is abundantly clear.

Since I would come to a conclusion diametrically
opposed to that of the Registrar, that the grounds of
opposition to the registration of the proposed trade mark,
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“Once-a-Week” are not well founded, the question arises 8’65
whether it is open to me to substitute my conclusion for Deackerr

his and allow the present appeal. Caxiava L.

The nature of this Court’s duty was considered by the AMERICAN
Supreme Court of Canada in The Rowntree Company Lim- pnﬂogﬂs

ited v. Paulin Chambers Co. Ltd.! In that case there was  Co®*

an appeal from the decision of the Registrar that a trade Cattanach].
mark, the registration of which was sought, would be con-

fusing with an existing trade mark, the concurrent use of

which would lead to the inference that the wares of the
conflicting parties emanated from the same source. This

Court substituted its view on the issue whether the marks

were confusing and on appeal to the Supreme Court of

Canada, that Court by a unanimous judgment delivered by

Ritchie J. allowed the appeal and restored the Registrar’s

decision. Ritchie J. said:

It is contended on behalf of the respondent that the conclusion
reached by the learned trial judge should not be disturbed having
regard to the terms of s. 55(5) of the Act which provides that “on the
appeal... the Court may exercise any discretion vested in the
Registrar”. I do not, however, take this as meaning that the Court is
entitled to substitute its view for that of the Registrar unless it can

be shown that he proceeded on some wrong principle or that he failed
to exercise his discretion judicially.

In my view the Registrar of Trade Marks in the present case
applied the test required of him by the statute and I do not think
that grounds were established justifying the learned judge of the
Exchequer Court in interfering with his conclusion. For all these
reasons I would allow this appeal and restore the decision of the
Registrar of Trade Marks refusing the respondent’s application S.N.
264951.

The President of this Court rendered a decision in Ben-
son & Hedges (Canada) Limited v. St. Regis Tobacco Cor-
poration,® which was also an appeal from a decision of
the Registrar on the similar issue as to whether two trade
marks were confusing. Although he would have reached a
contrary decision to that of the Registrar, he concluded, in
the circumstances of the case before him, that it was not
open to him to substitute his decision for that of the
Registrar on the authority of the Rowntree case. He added:

In this case, no submission has been made that the Registrar
proceeded on a “wrong principle” or “that he failed to exercise his

1119681 8.C.R. 134. 2119681 2 Ex. CR. 22
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discretion judicially” and I know of no basis upon which any such
submission could have been made. Not only is there no indication
that he failed to follow the requirements of any provision in the
statute, but there 1s no room for suggesting that he left out of
account any material fact (Presumably the situation would be differ-
ent if, under section 55(5) of the Trade Marks Act, additional
evidence were adduced in this Court that made a difference of
substance between the facts before the Registrar and the facts before
this Court. Compare The Queen v. Secretary of State, [1953] 1 S.CR.
417, per Locke J. at pages 425-6.) or came to any conclusion on the
facts that could not be supported on the evidence. Certainly, there is
no room for suggesting that he did not act judicially. That being so,
there is no occasion for this Court to interfere with his conclusion and
substitute its decision for his.

In the present appeal counsel for the appellant did sub-
mit that the Registrar had proceeded on a “wrong princi-
ple”, that “he failed to exercise his discretion judicially”,
that his conclusion on the facts could not be supported on
the evidence before him and that he gave no reasons for his
decision as it was his obligation to do by virtue of section
37(8).

In contradiction counsel for the respondent submitted
since the issues of whether a proposed trade mark is clearly
descriptive of the character or quality of the wares with
which it is to be associated and whether a proposed mark
is adapted to distinguish those wares are both matters of
first impression and accordingly the Registrar could say no
more than he did. He further submitted that there was
evidence before the Registrar upon which he could reason-
ably find as he did and, therefore, his decision cannot be
reviewed.

I have looked at the language employed by the Registrar
in stating his conclusion in an attempt to ascertain whether
he attached the weight he should have to the material
before him, or whether he rejected material which he
should have considered and in short to determine if he
arrived at his conclusion judicially.

I have been unable to obtain any assistance therefrom.
After identifying the proposed trade mark and the product
with which it was to be associated, reciting the three
grounds of opposition to its registration and stating that
he considered the evidence on file, the written and oral
representations on behalf of the respective parties, he then
announced his conclusion that ‘“the grounds of opposition
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are not well founded” and rejected the opposition. Other 1963
than that he did not elaborate upon the grounds by which Drackerr

he reached that conclusion. o Algfl’) L

Having regard to the nature of the application, the sim- AMBRICAN
ple question that the Registrar had to decide under section _Home
12(1)(b) of the Act was whether the expression “Once-a- PR@EEI?_TS
Week” used in association with a “floor cleaner” would be Cattannch J
clearly descriptive or deceptively misdeseriptive of the char- —
acter or quality of the floor cleaner. Making every allow-
ance for the possibility of different minds reacting differ-
ently to the same set of circumstance, I cannot escape the
conclusion that the Registrar erred in law in not holding
that it would be. Just as no person, properly addressing
himself to the question to be decided, could come to any
conclusion with reference to a word such as “tender” used
in association with meat, except that it is clearly descrip-
tive or deceptively misdescriptive within the meaning of
section 12(1)(b), =0, in my opinion, no person, properly
addressing himself to the question to be decided, could
come to any conclusion with reference to the expression
“Once-a-Week” used in association with a floor cleaner,
except that it is clearly descriptive within the meanlng of
section 12(1) (b).

It follows that I must conclude that the Registrar mis-
conceived the question that he had to decide when consid-
ering that branch of the case and is manifestly wrong.

Having reached that conclusion, there is no need to
decide whether the other attack on the application for
registration, that is, that the proposed trade mark is not
capable of being adapted to distinguish the respondent’s
product and is therefore not distinctive, should have
succeeded.

The appeal is allowed with costs and the matter is
referred back to the Registrar for appropriate action in
accordance with these reasons.

90301—7
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Montreal BprwrEN :

1968
Jan.2225 EUGENE LAGACE ...................... APPELLANT;
Og%%a AND
Feb.27  THE MINISTER OF NATIONAL
REVENUE .......ccccvvunn.n, RBSPONDENT.
- AND
BETWEEN:
GEORGES LAGACE .............ooeneee. APPELLANT;
AND
THE MINISTER OF NATIONAL RESPONDENT.
REVENUE ...................

Income tax—Business profits—Computation of—Profits channelled to con-
trolled company—No bona fide business transaction—Contract requir-
ing profits to be used to pay debts of conirolled company—To whom
profits chargeable—Acquisition of interest in option on lands—Allow-
ance for cost in computing profits—Income Tax Act, ss. 8, 4.

Appellants, who with F had acquired options on certain lands which
they intended to turn to account at a profit, later acquired F’s interest
in the options on terms that the options be taken up by one of two
companies controlled by appellants and the profits therefrom applied
if necessary to discharge that company’s debts, which F had guaran-
teed. The lands were disposed of by appellants in a complicated series
of transactions involving the two companies controlled by them. The
total profit accruing to appellants and the two controlled companies
from the transactions was $150,765, but appellants each reported as his
share thereof only $5,642 which was based on the price at which
appellants transferred the options to the two controlled companies.
No evidence was given that any of the profit from the -transactions
was applied on one of the controlled company’s debts in accordance
with appellants’ agreement with F.

Held, appellants were chargeable to income tax on the $150,765 profit
which acerued both to themselves and the controlled companies

1. A trader cannot reduce the profits from his trading transactions for
purposes of income tax by merely substituting for a conveyance
between himself and a third party a series of conveyances involving
companies under his control which do not represent bong fide business
transactions,

2 Even if the profits from the transactions were used to pay debts of a
company controlled by appellants, as required by their contract with
F (as to which there was no evidence), such profits remained profits
from appellants’ business operations and therefore were chargeable to
tax in their hands.

3. In the absence of any evidence to establish the cost to appellants of
acquiring F’s interest in the options no allowance could be made for
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such cost in computing appellants’ profits. That cost might be an
appropriate part of the amount paid out of such profits on the
controlled company’s debts pursuant to the contract with F or, if it

99
1968

———
Lagach
v

could be determined, it might be the value of the consideration given MINISTER OF
F for his interest in the options, but, failing evidence of these, would INATIONAL

appear to be the amount of the disbursements made as a result of the
agreement with F, as to which there was no evidence Harnson v
John Cronk & Sons, Ltd. 119371 A.C. 185 and Absalom v. Talbot
[1944] A.C. 204, referred to.

INCOME TAX APPEALS.
Philip F. Vineberg, Q.C. for appellants.

Jean-Claude Sarrazin and A. Garon for respondent.

JackerT P.:—These appeals from decisions of the Tax
Appeal Board dismissing appeals from the appellants’
assessments under Part I of the Income Tax Act for the
1958 taxation year were heard together in Montreal on
January 24 and 25, 1968.

In each case, the respondent had assessed the appellant
on the basis that his share of the profits from certain
transactions relating to the acquisition and disposition of
lands at Fabreville, Quebec, was $75,382.60, and not merely
the lesser amount of $5,642.50 shown by the appellant in
his income tax return for the taxation year.

The questions raised, in each case, by the Notice of
Objection to the assessment and by the Notice of Appeal
to the Tax Appeal Board were (a) whether the appellants’
profit from such transactions was $5,642.50 as contended
by the appellant or $75,382.60, as found by the respondent,
and (b) whether the profit was, in either case, subject to
income tax. (There has never been any question raised as
to the correctness of the amounts assuming taxability on
one basis or another.)

The appellant’s position, in each case, at each of those
stages, was that the two appellants and one Fortin had, in
1956, acquired certain options to buy land at Fabreville
and that each of the appellants had, in 1958, transferred
his share in the options to a company for a consideration
of $15,000, which, after deduction of his expenses, had
yielded him a profit on the transaction of $5,642.50, the
amount reported by him as income.

What the respondent had learned before the assessments
appealed from is that the appellants had (after acquiring

REVENUE
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198 Fortin’s interest in the options) not only entered into the

Lacack  transactions during the latter part of 1958 under which
MINI:!'I‘ER or they had each received a gross amount of $15,000, but they
%;3;‘?’% had, during the same period, caused companies under their
e p controlf to enter into transactions relating to the land at
—  Fabreville as a result of which the total net profit aceruing
to the appellants and companies under their control as a
result of the acquisition and disposal of the Fabreville
lands was $150,765.20. It was apparent that all the actual
bargains involved (that is, bargains between the appellants
or companies under their control on the one hand and
persons with whom they were dealing at arm’s length on
the other) were negotiated by the appellants with the per-
sons with whom they were dealing at arm’s length, and that
the appellants subsequently arranged for the various inter-
vening conveyances under which a large part of the profits
arising from the dispositions were made to appear as hav-
ing accrued to companies under the control of the appel-
lants and not to the appellants.

In these circumstances, it seems, although he did not
express himself as clearly as he might have done, that the
respondent took the position in making the assessments
appealed from that the transactions giving rise to the profit
of $150,765.20 were either (a) exclusively those of the
appellants on their own account (the companies under
their control having been used merely as instrumentalities
through which implementing conveyances and other opera-
tions were carried out®), or (b) in part those of the appel-
lants and in part transactions associated with other trans-
actions that brought into play section 16(1), section
17(2), or section 137 of the Income Tax Act. On the first

1The companies referred to as companies under the control of the
appellants m these reasons are B. & G. Lagacé Inc. and Adrien Lagacé
Inc. While no clear evidence has been forthcoming as to the shareholding
m these companies, it is clear that, at least from early 1958, each of the
companies was controlled by some or all of the two appellants and their
wives

2In this connection, it is to be noted that the evidence of the
appellants, particularly that of Georges Lagacé, shows that it was com-
mon practice for the appellants so to use E. & G. Lagacé Inc In his
evidence before the Board, after he said that the options belonged to the
three individuals (Fortin, his brother and himself), he was asked why E.
& G. Lagacé Inc had paid for them and he rephed: «Bien, mon Dieu, on
a toujours fait nos affaires par la compagnie ou par la compagnie E & G
Lagacé Inc.y
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alternative, if it were correct, each of the appellants was, 1968

of course, properly taxed on his share of the total profit Lacact
(assuming it was a profit from a “business’ within the ypomm or
meaning of the Income Tax Act) just as any trader would %;%?é;
be if, for some reason, his trading transactions were carried

out through, and in the name of, a trust company, bank or
other nominee acting as his agent or trustee.

Apparently, after hearing the evidence adduced before
him, Mr. Boivert, the member of the Tax Appeal Board by
whom the appeal was heard, took that view of the transac-
tions because he said:

Les faits, & premidre vue, semblent bien enchevétrés A les
examiner de prés, il est facile de se rendre compte qu'ils ont été
agencés de facon & constituer un trompe-l'ceil pour le répartiteur
pensant sans doute quil était atteint de myopie, ce qui n’était pas le
cas.

Jackett P,

Whether or not the appellants thought that the assessor
“était atteint de myopie”, the basis upon which the appeal
to the Tax Appeal Board was launched appears to have
been a view that a trader may reduce the profits from his
trading transactions (at least for purposes of income tax)
by merely substituting for a straightforward conveyance
between himself and the person with whom he has nego-
tiated a transaction a complicated series of conveyances
involving companies under his control, even though such
conveyances do not represent bong fide business transac-
tions. This seems clear from the fact that, while the assess-
ments appealed from were obviously based on transactions
in the names of companies under the control of the appel-
lants, the appellants did not consider it necessary for their
case, that they, by the various documents in which they
were required to state the material facts or by the evidence
before the Board, inform the Minister or the Board of the
various transactions and establish that each of them was
an actual bona fide contract that was in fact negotiated, by
or on behalf of the persons named as parties, at the time of
the negotiation of the business bargain. (Indeed, there is
no suggestion anywhere in the documents or the evidence
before the Board or in this Court® that either of the

81t is particularly significant that, after the clear findings of fact by
the Board that the profits were profits from a business carried on by the
appellants and were not profits from a business carried on by one of their
companies, the appellants refrained from bringing any evidence in this
Court to show actual trading transactions by either of the companies.



102 2 R.C de’E. COUR DE L’ECHIQUIER DU CANADA [1968]

1968 controlled companies in question—E. & G. Lagacé Inec. and

Lacack  Adrien Lagacé Inc.—was engaged at the relevant time in a

Minsiez op OUSINEss of trading in land or that the appellants, in nego-

NATI?I?; tiating the various acquisition and disposition transactions

——  with the third parties, were doing so as agents or

Ja"ki“ P. employees of one or other of the companies controlled by
them.)

The view to which I have referred, upon which the
appeal appears to have been launched to the Tax Appeal
Board, appears to me to be so clearly wrong that there is
no need to give any reasons for so holding. As will appear
subsequently, the appellants, in attempting to support
their position, brought in additional evidence before the
Tax Appeal Board on the basis of which the Board held, in
a judgment with which I agree, that the profits in question
were in fact profits from the appellants’ own business trans-
actions and that they had, in effect, received them and
used them for their own purposes.

(The alternative position, to be found in the Notice of
Objection and in the Notice of Appeal to the Tax Appeal
Board, that the transactions in question were not trading
transactions and that the appellants are even entitled to a
return of the tax paid on the lesser amounts shown in their
tax returns, was not pressed before the Tax Appeal Board
and was expressly dropped before me by counsel for the
appellants.)

However, according to counsel for the appellants, a new
element in the story appeared for the first time in evidence
presented to the Tax Appeal Board. On that occasion, for
the first time, the appellants put forward a contract that
they had made with Fortin in December 1957, which, they
said, explained why one of the companies controlled by the
appellants had been introduced into the transactions in
question.

To understand the contract of December, 1957, it
becomes necessary to refer to some facts that were not
otherwise inaterial.

The appellants, who are brothers, had three other broth-
ers who, prior to 1953, owned the shares in the company
known as Adrien Lagacé Inc., which company had carried
on a substantial housebuilding business at Beaconsfield,
Quebec. Early in 1957, Adrien Lagacé Inec. having got into
financial difficulties, Fortin (the man who had joined with
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the appellants in acquiring the Fabreville options) had
guaranteed that company’s indebtedness at the Bank up to
an amount of $136,000. Shortly thereafter, Fortin took a
conveyance of substantially all the assets of Adrien Lagacé
Ine., which were at Beaconsfield, and undertook the task of
liquidating them and using the proceeds to pay the com-
pany’s creditors, who, of course, included the Bank. When
he entered into this affair, Fortin seems to have thought
that the company’s problem was a temporary shortage of
ready cash and there is no suggestion that he had any idea,
at the commencement of his involvement in the affair, that
the company’s assets were not sufficient to pay all of its
debts.* However, after working at the task for several
months, Fortin found that it was taking longer, and
involved more work, than he had expected. (He probably
began to be concerned as to whether the proceeds of liqui-
dation would be sufficient.) Having regard to his age and
other responsibilities, he decided to try to get free of the
matter. It was in these circumstances that he negotiated
the contract of December 1957 with the appellants. That
contract reads as follows:

Entente entre Georges & Eugéne Lagacé et J. M. E. Fortin tous
de Dorval. Il est convenu entre les trois parties, ci-haut mentionné,
que J. M. E. Fortin consent & céder tous ces droits dans huit options
d’achat de terres situé i Fabreville, paroisse de Ste-Rose pour le prix
de 1.00 dollar aux conditions suivantes.

Etant donné que J. M. E Fortin est engagé envers la Banque
Canadienne Nationale & Pointe Claire pour la Co. Adrien Lagacé Inc.

11 est explicite que les dite options, lorsqu'ils seront exercer soit
acheter en faveur d’Adrien Lagacé Inc. de maniere & libérer totale-
ment J. M. E. Fortin de la Co. Adrien Lagacé Inc. que ce soit la
banque ou toute autres créditeurs de la dite Co. Il est entendu que la
balance des terrains de Beaconsfield appartenant 4 J. M. E. Fortin
pour cause d’endossement envers Adrien Lagacé Inc. soit transférer
par contrat notaré & Eugéne ou Georges Lagacé ou tout autre Co.
_désigné par eux. Cefte entente deviendra nul et sans effet si les

obligations ci-haut mentionés ne sont pas respectées dans les douze
mois de cette date.

4 Fortin said before the Tax Appeal Board:

«Aprés avorr fait ‘rechecker’ 'audition de leurs hvres, je vois que
leur position n’est pas trés bonne. Il y avait du danger pour eux de
faire banqueroute 3 moins qu'ils aient un peu de ‘cash’. J’ai été voir
la banque Canadienne Nationale de Pointe-Claire, Adrien Lagacé Inc.
devait déja & la banque Canadienne Nationale cent mille dollars
($100,00000). Pour pouvoir passer 3 travers, ¢a prenait un autre
quarante mille dollars ($40,00000). J’ai vu un agent & la banque, j’ai
dit: ‘Donnez & Adrien Lagacé Inc. quarante mille dollars ($40,000.00)
je vais endosser’.»
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By the contract of December, 1957, between Fortin and
the appellants, as I understand it, Fortin agreed

(a) to turn over to the appellants or their nominee the
company’s Beaconsfield assets, which were, of course,
dedicated to payment of the debts of Adrien Lagacé
Inc.,5 and

(b) to transfer to the appellants his one-third interest in
the Fabreville options® on terms that the options
should be taken up in the name of Adrien Lagacé
Inc. to the extent necessary to vest in that company
such part of the profits arising from turning the
options to account as might be necessary to enable
it to pay any part of its debt to the Bank that would
not otherwise be paid and which, if not paid other-
wise, would be payable by Fortin as a result of
his guarantee.

Quite apart from the very substantial consideration
(Fortin’s one-third interest), the appellants were motivated
to some extent in entering into this agreement by the
fact that, while they profess to have had no legal obliga-
tion to stand behind their brother’s company, and while
Fortin was legally liable to do so, they recognized some
moral responsibility because the company was their broth-
er’'s company.

As I have already indicated, as I view the contract of
December 1957, Fortin agreed to turn over to the appel-
lants his share in the Fabreville options (which, as is
conceded in this Court, had been acquired for the purpose
of turning them to account at a profit in one way or
another and which had substantially increased in value
between the time of their acquisition in 1956 and Decem-
ber 1957) in return for a covenant by the appellants that
they would utilize such part of the profits to be realized

5 The notarial deed under which Fortin acquired these assets from
Adrien Lagacé Inc. and the notarial deed whereby he transferred them to
the appellants’ nominee, E. & G. Lagacé Inec., each purport to be purchase
transactions involving the payments of large sums of money. The evi-
dence would indicate that no such amounts were paid or contemplated.
No explanation that I can understand was offered for this anomaly.

6 According to Fortin’s evidence, he was at the same time freed from
reimbursing B. & G. Lagacé Inc. for his share of the cost of the options,
which had been paid by that company for Fortin and the appellants.
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from the options as might be necessary to ensure that the 26_8,
company’s debt to the Bank would be paid without Fortin  Lacacs
being liable on his guarantee. (This might be an appropri- yrymsres or
ate place to interject that, as it appears to me, the cove- II‘{TQTVQ?G‘EL
nant to have the options taken up in the name of the
company was merely the method adopted to carry out the
obligation of turning over some part of the profits to the
company.)

About the end of 1957, and before any steps were taken
to turn the options to account, the three Lagacé brothers
who had owned the shares in Adrien Lagacé Inc. trans-
ferred such shares to the two appellants and their wives or
to one or more of them.” The result was that, while the
company had been controlled up to December 1957 by the
three Lagacé brothers who are strangers to these appeals,
it was, during the course of the 1958 transactions that gave
rise to the profits that are the subject of these appeals, a
company all the shares of which belonged to one or other
of the appellants or their wives.

In this Court, in the light of the December 1957 con-
tract, it was contended on behalf of the appellants, in
effect, as I understand it, that the profits in dispute were
not the appellants’ profits because the appellants were
required by that agreement so to arrange the transactions
that the profits would vest in Adrien Lagacé Inc. and that
they had in fact done so with the result that the profits
vested in the company and not in the appellants.

I reject this contention for two reasons, viz:

(a) the onus was on the appellants to establish, as a
factual basis for this contention, that the profits in
dispute had, in fact, been used, as contemplated by
the agreement, to pay such part of the debt of
Adrien Lagacé Inc. to the Bank as could not be paid
out of the company’s own assets (the Beaconsfield
assets) and the appellants have completely failed to
prove that any part of such assets were so used, and

Jac-l:et—t P.

7 According to an assessor’s reports that are part of the evidence by
consent of counsel, Mrs. Georges Lagacé became owner of all of the
ordinary shares and the two appellants received preferred shares, the only
consideration being Mr. Lagacé’s guarantee of company debts in the
amounts of $8,000. The same reports say that the company re-acquired
the preferred shares from the appellants for cash after the company had
received some of the proceeds from the Fabreville transactions.

90301—8
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(b) even if the whole of the profits in dispute had been
so used, that would not change their character as
profits arising directly from the appellants’ business
operations.

I shall deal first with the appellants’ failure to establish
the factual basis for their contention.

In that connection it is important to consider first what
had to be proved. As I understand the December 1957
contract, Fortin agreed to turn over to the appellants or to
their nominee the balance of the Beaconsfield assets of the
company that he had been in the process of liquidating so
that he might use the proceeds to pay the company’s
debts.® Obviously, under the arrangement, the appellants
were to continue this process and they were only bound by
the contract to use the profits from the Fabreville options
to pay the company’s debts if, and to the extent that, the
proceeds of the Beaconsfield properties were inadequate for
the purpose. What the appellants had to prove, therefore,
was

(a) that the proceeds of disposition of the Beaconsfield
property had been insufficient to pay some part of
the company’s debt to the Bank,

(b) the amount that had been left owing to the Bank
after all the monies available from the Beaconsfield
assets of the company had been paid to the Bank,
and

(¢) that that amount had been paid to the Bank out of
the Fabreville profits.

Having regard to the manner in which the question
arises and the substantial amounts involved, it was not in
my view sufficient for the appellants to testify simply that
they knew that all the Fabreville profits had been used to
pay off the company’s debt at the Bank and that there had
been a loss on the liquidation of the Beaconsfield assets,
but that they really had no knowledge of just what was
done in respect of either matter, or who did it or how it
was done. That, however, is in reality the gist of their

81 accept it that this was the intent notwithstanding the unexplained
form of the notarial conveyances, which were so framed as to indicate

sales for substantial prices.
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evidence. Indeed, in the first place, no evidence was put 1‘:_‘68
forth on behalf of the appellants on either matter; and, Lacact
When' a,sk.ed about some aspects of the matters on cross- prwres o
examination, they indicated a lack of any knowledge of 11‘%“101““

what had really happened. piak

The very simple position put forward on behalf of the “>*°%%-

appellants during the hearing in this Court was that there
was, at the relevant time, $136,000 owing to the Bank, that
there was approximately the same amount of profits from
the Fabreville transactions (apart from the amounts that
they showed as having been received by them personally),
and that, while there was no direct evidence as to what
had actually happened, it should be inferred that such
profits were used to pay the debt to the Bank.

Even if such an inference would be a fair inference to
draw from those facts if they had been established and
everything else had been left untold, that is not the state
of the record. It is quite clear from the evidence that, while
the Bank debt had been $136,000 on February 8, 1957
(paragraph 2(d) of the agreement of facts), it was, accord-
ing to the Bank statements that were put in evidence,
reduced to $109,000 by March 1958, which was long before
the transactions giving rise to the profits in question.
Apart entirely from this substantial difference between the
facts on which the appellants’ contention is based and the
evidence, where there is evidence, a comparison of the
payments to the Bank, as shown by the Bank statement,
with the payments to the companies controlled by the
appellants as shown by the various conveyances, which
show the payments very precisely indeed, not only fails to
lend any support for the appellants’ contention, but sug-
gests strongly that a large part of the monies from the
Fabreville transactions did not go directly to the Bank and
that the monies that were used to pay the Bank must have
come, immediately at least, from somewhere else,

When one turns to consider what happened in connec-
tion with the liquidation of the company’s own assets at
Beaconsfield, there is simply no information except bald
assertions that they gave rise to a loss. I find it impossible
to accept these assertions without something more specific
by way of explanation. A comparison of the figures in the
conveyance of these properties from the company to For-
tin with the figures in the conveyance from Fortin to the

90301—83%
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company controlled by the appellants, as well as an exami-
nation of the record of payments to the Bank would sug-

M sts oF gest that liquidation of the company’s own assets had been

NATIONAL
REVENUE

Jackett P.

resulting, during Fortin’s administration and during the
administration by the appellants prior to the realization of
the Fabreville profits, in substantial payments on the com-
pany’s debts. I know of no reason to think that the process
of liquidation had been completed before the Fabreville
transaction and I am not prepared to make a finding on
the evidence before me that it had ceased to yield anything
for payment of debts some time in the early part of 1958.
If that had been so, I should have thought that the appel-
lants could have shown, by evidence in the Tax Appeal
Board or in this Court, what actually happened.

I am, therefore, not able to make a finding that any part
or all of the profits arising from the Fabreville properties
were used to pay the debt to the Bank in accordance with
the terms of the agreement of December 1957.

Before parting with this branch of the case, I might
make the comment that, where the onus is on a party to
prove something within his knowledge or concerning his
own business affairs, it is incumbent on him either to put
a reasonably complete, and completely documented, story
before the Court, so that it may be tested by cross-exami-
nation, or to explain to the Court why such evidence is not
available. The failure to take one or other of those steps
must always weigh heavily in the balance against such a
party when the party contents himself, as the appellants
did here, with a submission that an inference should be
drawn from certain very sketchy facts as to what the party
himself actually did. Here, of course, I have held that the
facts on the basis of which I was asked to draw the infer-
ences have not been established. However, even if they
were established, I should have had to consider where the
balance of probability lay when the parties had seen fit not
to give the full story with appropriate documentation or to
show that they could not do s0.° I am inclined to think

9 Even if the appellants did not personally handle the Beaconsfield
transactions or the Fabreville transactions in sufficient detail to be able,
by reference to the records, to show what happened, their bookkeeper, or
other person who handled the matters on their behalf, must have been
able, if available, to do so.
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that, ordinarily, my conclusion would be that the full story
was withheld because it was unfavourable to the party
who withheld it.

I turn now to my second reason for rejecting the conten-
tion put forward on behalf of the appellants, which I
repeat here for convenience. It is that, even if the whole of
the profits in dispute had been used to pay the debt of
Adrien Lagacé Inec. to the Bank because the appellants
were required by their agreement with Fortin so to use
them, that would not change their character as profits
from the appellants’ business operations.

The most significant feature of the appellants’ conten-
tion in this Court, as it strikes me, is that it is inherent in
the contention that profits that would otherwise have
acerued to the appellants have ended up in the name of a
company controlled by them, not because of bona fide busi-
ness transactions between the appellants and such com-
pany, but because of transactions that have been arranged
between them to implement a contract between the appel-
lants and a third person to accomplish objects desired by
the third person. In other words, the contention is based
on the assumption that profits of the appellants’ business
operations were put into the hands of the company by a
device and that the profits were not the result of the
company having embarked on business transactions. In my
view, therefore, the short answer to the contention, even
assuming the facts to have been established, is that, for
purposes of Part I of the Income Tax Act, profits from a
business are income of the person who carries on the busi-
ness and are not, as such, income of a third person into
whose hands they may come. This to me is the obvious
import of sections 3 and 4 of the Income Tax Act and is in
accord with my understanding of the relevant judicial
decisions.

Having regard to my conclusion, as indicated above, that
there were no bona fide business transactions between the
appellants and the companies controlled by them, there is
no occagion to deal with the respondent’s alternative argu-
ments based on sections 16, 17 and 137 of the Income Tax
Act.

Another argument was made before me on behalf of the
appellants to which I should make reference. It was argued
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E’fﬁ that, even if the profits in question were income of the
Lacact  appellants, the amounts of the assessments are excessive in
Mg or that no allowanee has been made in their computation for
NamonaL  the cost to the appellants of acquiring Fortin’s share in
REVENUE ) . .
—  the options. Superficially, there would appear to be merit
Jackett P- in the contention. I cannot, however, find that the appel-
lants put forward any evidence on the basis of which any

such allowance can be made. On the one hand, such allow-

ance might have been an amount equal to all or one-third
(I need not decide which) of the amount paid out of the
profits in question to the Bank under the December 1957
agreement but, as I have decided, the appellants have
failed to prove that there was any such amount. On the
other hand, if one could put a value on the consideration

passing from the appellants to Fortin for his interest in the

options, that amount might be allowed. There is, however,

no evidence before me on which such value can be deter-

mined and I doubt whether it would be commercially prac-
tical to evaluate such a consideration. That being so, I am

inclined to the view that the only allowance that could be

made is the actual disbursements made as a result of the
agreement.'® The appellants have, as it seems to me, had

full opportunity to establish such amounts and have cho-

sen not to do so.

One other point taken by the appellants throughout the
proceedings may also call for some mention. That is the
suggestion that the appellants should not be required to
pay income tax on the profits from the Fabreville transac-
tions of 1958 because Fortin had not been assessed in
respect of any part of them. There is, in my view, no
substance in the point. Even if there were an omission by
the respondent to assess a third party for income tax on
his profits arising from the same facts, that is no ground
for invalidating an assessment that is otherwise wvalid.
Here, of course, Fortin was no party to the transactions of
1958 giving rise to the profits in question as he had parted
with all his interest in the options in 1957. Whether or not
he made a profit in respect of which he should have been
taxed by reason of his acquisition in 1956 and disposition
in 1957 is a completely different question.

10 Compare Harrison v John Cronk & Sons, Limsted, [1937]1 A C.
185, and Absalom v. Talboi, [19441 A C. 204, where similar problems
concerning revenue ltems are discussed.
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I have not overlooked the argument based on section
858 of the Income Tax Act. Although no reference is made
to a claim under that section in the Notice of Appeal, and
there is no evidence before me on which I could direct an
allowance under that section, I would be prepared to enter-
tain a motion to amend the notice of appeal so as to
provide a basis for a judgment referring the assessments
back for re-assessment on this point. It may be however
that, having regard to section 85B(1)(e), such a motion
should not be allowed.

If no such motion is made within three weeks from the
date of these reasons, judgment will be pronounced dis-
missing the appeals with costs.

APPENDIX

So that there may be no misunderstanding as to the
view upon which I have acted in deciding this case, I
should like to make it clear that, as I see it, there is a clear
distinetion in prineiple between

(a) the case where a trader carries out business trans-

actions of his business in the name of some other
person who is agent, trustee or “nominee”, in which
case, the profits from selling his “stock-in-trade” are
profits of his business even though the transactions
are carried out in the name of somebody else, and

(b) the case where a trader takes stock-in-trade out of
his business and uses it himself or gives it to some-
body else so that there is no sale of it in the course
of the business and can therefore be no profit from a
sale of it in the course of his business.

In this case, I came to the conclusion, after examining
with care a very confused record, that the business trans-
actions giving rise to the profits in question were really
those of the appellants.

If this had been a case where the stock-in-trade (the
options) had been taken out of the appellants’ business
and given away to somebody else, such cases as Sharkey v.
Wernher't, Petrotim Securities, Ltd. v. Ayres'?, and Mason
v. Innes'® would have had to be considered. If the prineiples

11119561 A C. 58. 12 (1964) 41 T C. 389
13 19671 1 Ch. 1079.
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13’6_8‘ applied in such cases apply to matters arising under the

Lacack  Canadian Income Tax Act, it would appear, strangely
Mnvisimn or €00Ugh, that the result would depend on whether the tax-
NaroNAL  payer kept his accounts on a cash or accrual basis.

RevENUE
Jackom P. _If he kept his accounts on a cash basis, he would not
— " bring in any amount on the revenue side of the accounts of
the business in respect of the stock-in-trade removed from
the business even though the cost of acquiring it was
reflected in the accounts of the business. If he kept his
accounts on an accrual basis, he would bring in, as revenue,
the value of the stock-in-trade so removed as that value
was at the time of removal.

I express no opinion as to the principles applicable in
similar cases under the Canadian statute. (See Frankel
Corpn. Ltd. v. M.N.R!** for a limitation on the applica-
tion of the English cases.) I merely make the comment
that, if the English cases apply, it would appear that, if
the appellants, who have been assessed without complaint
on the basis that they kept their accounts on an accrual
basis, had taken the options out of their business and given
them to Adrien Lagacé Inc., or used them for some pur-
pose that had nothing to do with their business (e.g., to
pay off the debt of Adrien Lagacé Inec. to the Bank pursu-
ant to their contract with Fortin), they would have had to
bring into their business revenues the value of the options
as of that time, which would have been, I should have
thought, more or less the amount of the profit that was
made by the immediate turning of the options to account.

14 119591 S.C.R. 713.
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BETWEEN: Vmig%lswer
JOHN 8. DAVIDSON ..., APPELLANT; Maroh 7-9
AND March 20
THE MINISTER OF NATIONAL R
REVENUE ...oovoonennn HSPONDENT.

Income tax—Capital or income—Private company formed to finance
building companies—Shares received from building companies as
compensation—Conversion to public company—~Sale of shareholders’
shares—Whether shareholders’ profit tazable.

Appellant, an insurance broker, and five other men were the sole
shareholders and directors of the W company, a private company
incorporated in British Columbia in 1954 which advanced money to a
number of corporations each of which was set up by W company’s
directors to construct an apartment block or commercial building.
The separate companies obtained some of their funds from the W
company which in turn borrowed money from a bank on its share-
holders’ guarantees. As consideration for the loans the W company
received 10% of the shares of each of the separate companies. Such
shares were intended to pay an 8% annual dividend. By December
1958 the W company had received nearly 462,000 shares in 19 separate
companies and had received dividends from such shares though mo
dividends were paid by the W company to its own shareholders. In
October 1958 one of W company’s shareholders died and because of
ensuing difficulties in carrying on the above arrangement the W
company was converted to a public company and its shareholders’
shares sold. Appellant was assessed to income tax on the proceeds of
the sale of his shares in W company, viz $67,546.

Held, in selling his shares appellant was realizing an investment and the
gain thereon was not subject to income tax. Appellant did not acquire
the shares with the intention of selling them at a profit and hence
they did not become inventory in a business.

Irrigation Industries Litd. v. M.N.RE. [1962] S.C.R. 346; Moluch v.
M.N.R. [1967] 2 Ex. CR. 158; [1966] C.T.C. 712; M.N.R. ».
Firestone Management Lid. 11967] 1 Ex. C.R. 340; [1966] C.T.C.
771, referred to.

INCOME TAX APPEAL.
P. N. Thorsteinsson for appellant.
T. E. Jackson and 8. A. Hynes for respondent.

SHEPPARD D.J.:—The appellant, John S. Davidson, con-
tends that the sum of $67,546.74 received in 1959 from the
sale of shares in Combined Estates Ltd. (formerly Welfar
Holdings Ltd.) was capital, and the Minister was in error
in including that amount in the appellant’s taxable income.
On the other hand, the Minister contends that the sum
was taxable income. That is the issue. The facts follow.
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1968 In 1935 the appellant moved from Calgary, Alberta, his

Daviosox  birth place, to Vancouver, B.C. From 1936 to 1938 he was
Muovienms o €Mployed by H. A. Roberts Ltd. of Vancouver in their real
IEATIONAL estate business. In 1938 he joined Parsons, Brown Ltd.,
EVENUE . . .

Vancouver, to sell insurance and apart from being in the
army has since been engaged in insurance, formerly in
——  selling for an agent, latterly as insurance broker. During
the war he was in the army and in 1946 he rejoined
Parsons, Brown Ltd. managing their sales agency. Later he
was associated with R. M. Abernathy (Alberta) Ltd. and
Abernathy Insurance Associates Ltd., Vancouver, with
B. L. Johnson Walton (Alberta) Ltd. and B. L. Johnson
Walton Co. Ltd. That is, the appellant was associated for
some years with the Abernathy Companies of which he was
a member and they subsequently combined with the John-
son Walton Companies. In 1959 Johnson Walton Com-
panies merged with Reid, Shaw & McNaught, insurance
brokers, and the appellant has since continued as a partner

of that firm.

On 10th December, 1954 Welfar Holdings Ltd. (later
Combined Estates Ltd.) and also B. C. Estates Ltd. were
incorporated. The appellant was aequainted with all of
those who became shareholders and directors other than
Whitelaw and was approached to join the Company (Wel-
far) by Donald Farris. Welfar Holdings Ltd. was incor-
porated as a private company with the objects in the
Memorandum of Association (Ex. A-1, Item 21); the ini-
tial shareholders were Donald Farris, the appellant, Ralph
K. Farris, Frank S. Welters and James S. McKee, each
holding 200 shares purchased at a dollar per share. B.C.
Estates Ltd. was incorporated with the same shareholders
holding the same number of common shares, and in addi-
tion, preference shares to the amount of $4,600, and was
formed to purchase shares in other companies and to resell
to the public. In March, 1956 each of the five shareholders
issued 20 shares to Geoffrey H. Whitelaw in each of the
companies at the original subseription price of one dollar
per share.

The business of the two companies, Welfar and B.C.
Estates, was to finance each of other companies called
“little companies” to build an apartment block or commer-
cial building in Vancouver, and the business was carried
out as follows: Whitelaw would seleet a property suitable

Sheppard
D.J.
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for building and if approved by the directors of Welfar, a
little company would be formed to purchase the property DAVIDSON
and to build thereon an apartment block or commercial Ministns oF
building. The little company would obtain the funds, by g‘;ﬁ?ﬁ%
mortgage of the property, and the balance by borrowing Sheppa,rd
from Welfar on promissory note. That balance was bor- D.J
rowed by Welfar from a bank on the guarantee of each of

the six directors and then lent by Welfar to the little
company for which loan Welfar would receive 10% of the

shares in the little company (Ex. A-2, para. 5). Thereupon

the little company would enter into an underwriting agree-

ment to sell B.C. Estates Litd. its shares at 85 or 90 cents.

The shares of the little company were then sold by B.C.

Estates Ltd. at par ($1.00) and the monies received by the

little company would be used to repay the advance from

Welfar. The shares of the little company were made sale-

able by the prospeet of receiving 8% in dividends; typical
prospectuses are Exhibit A-1, Items 6, 7 and 8. Welfar had

with the bank an authorized credit of $165,000 of which
$146,000 was the most outstanding, and on 20th October,

1958 the bank loan was $115,000. Those represented loans

to little companies and each director of Welfar was liable to

the bank jointly and severally.

As the result of this plan, by December, 1958 Welfar had
received 461,912 shares in 19 little companies which shares
were placed in escrow by the Registrar of Companies (Ex.
A-2, Supplementary Agreement, p. 3), and Welfar received
dividends from the little companies to the amount appear-
ing in Exhibit A-1, Items 1 and 2, but Welfar had paid no
dividends to its shareholders. At no time were any of the
shares in Welfar or in any of the little companies listed,
and all the little company shares were sold through B.C.
Estates Ltd., of which the shareholders were those in
Welfar.

On 21st October, 1958, James S. McKee, one of the
shareholders of Welfar and B.C. Estates, died, and this
death resulted in difficulty in proceeding with the plan of
Welfar as it involved Welfar borrowing from the bank on
the guarantee of the five directors. The estate of McKee
wished to liquidate the assets, and the surviving directors,
including the appellant, were not prepared to guarantee
the loans and so carry the estate. As a result, the outstand-

1968
——
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198 ing shares in Welfar, which were owned respectively by the

D;w;oson estate of McKee and the other five (including therein
Mmvster or Whitelaw) were sold through B.C. Estates Ltd. as follows:

NartioNaL

Revenve  22nd December, 1958—9,000 unissued shares in Welfar
Sheppard were cancelled and the 1,000 shares issued were divided

D.J. into 420,000 shares at a2 nominal or par value (Ex. A-1,
Item 9) and the Registrar of Companies authorized the
issuing of 420,000 shares at & nominal or par value (Ex.
A-1, Item 11);

15th January, 1959—Welfar’s name was changed to Com-
bined Estates Ltd. (Ex. A-1, Item 12);

26th January, 1959—Combined Estates Ltd. converted
itself from a private company into a public company
(Ex. A-1, Item 13). Thereupon the shareholders in
Combined Estates Ltd. sold their shares to B.C.
Estates Ltd. (Ex. A-1, Item 17) and B.C. Estates Ltd.
sold them to the public, and from the proceeds of the
sale the share of the appellant amounting to $67,546.74
was assessed by the Minister as taxable income.

Following the sale the five surviving directors, the appel-
lant and four others, including Whitelaw, incorporated
Farwel Holdings Ltd. for the purpose of continuing the
same plan which had been followed by Welfar (Ex. A-2,
Supplementary Agreement, para. 5) and Farwel there-
upon, aceording to the plan, financed three little companies
to build three buildings. It was learned that the price of
lots had increased to such an extent that it was necessary
to build highrise apartments to produce a return of 8% on
the investment, but the building of the highrise apart-
ments increased the loan from the bank and the amount to
be guaranteed by the directors; as a result, Farwel did not
continue financing other little companies.

The issue results in the ultimate question whether the
shares of the appellant in Welfar were an investment and
the proceeds capital, as the appellant contends, or whether
the shares were inventory in a business of the appellant
and therefore the profit taxable income as the Minister
contends.

The appellant has testified that the shares in Welfar
were an investment, that his business was selling insurance
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and the proceeds from the shares were the realizing of an

inv

estment and therefore capital. His testimony is:
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(a) that his business throughout was insurance, com- Muvsras or

(b)

(e)

mencing with Parsons, Brown, and through other
associations until 1959 when he joined Reid, Shaw &
McNaught, therefore throughout he was selling insur-
ance, latterly as insurance broker;

that the shares in Welfar were an investment as they
were bought for dividends. No dividends were declared
by Welfar. However it did receive dividends at the
rate of 8% from the various little companies in each
of which it held 10% of the shares (Ex. A-1, Items 1
and 2). It is immaterial that Welfar paid no dividends
as its shares were capable of producing dividends:
M.N.R. v. Valclair Investment Company Limited*;
and that the shares were purchased for the income
which they could produce and were therefore an
investment;

that the sale was caused by the death of McKee on
the 21st October, 1958, that is, by the desire of the
personal representatives to administer the estate and
the reluctance of the surviving directors to become
personally liable under the guarantee for the benefit of
the estate.

The death of McKee produced reasons for not con-
tinuing the former plan to a degree more substantial
than the appellant had considered. The death of
McKee caused the continuing directors to lose a right
of contribution against McKee as a continuing direc-
tor—and raised the question whether the estate or the
personal representative would be liable to the bank for
future advances on previous guarantees, which would
depend on when the bank had notice of the death (18
Halsbury (3rd Ed.) p. 526, para. 869), and the further
question whether there was any right of contribution
against the estate for any future advance (Labouchere
v. Tupper)®. Moreover, in continuing with a legal
representative there is always the potential liability
for knowingly participating with the legal representa-

171964] Ex. CR. 466; [1964]1 C.T.C. 22.
2 (1857) 11 Moo. P.C. 198 at p. 211; 14 ER. 670 at p. 679.
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tive in a breach of trust: Barnes v. Addy® and Keeton
on Trusts (8th Ed.) p. 850. Hence the death of
McKee was an adequate reason for not continuing
with the initial plan.

On the appellant’s evidence, the shares in Welfar were
bought to be held for their income and not for resale and
that is corroborated by the fact that Welfar Holdings Ltd.
was a private company and under the Companies Act,
R.S.B.C. 1948, c. 58, sec. 2, continued in 1960, c. 67, sec. 2,
a private company means a company that by its memoran-
dum or articles:

(a) restricts the right to transfer its shares, and

(b) limits the number of its members to 50 or less (other
than employees, actual or past), and

(e) prohibits any invitation to the public to subseribe for
any shares or debentures of the company.

It is not contended that it was impossible for the appellant
to have sold his shares in a private company, but the right
to transfer the shares was restricted. What that restriction
was we do not know, as the memorandum only was pro-
duced, but a private company may be popularly regarded
as equivalent to an incorporated partnership; that is, a
transferee is admitted at the discretion of the continuing
members. In any event, Welfar was not initially a public
company and therefore the shares were not of a nature to
be offered generally to the public. After deciding upon the
sale of the shares, Welfar was turned into a public com-
pany in order to avoid the restrictions imposed upon a pri-
vate company. That sale was merely a means of realizing
on an investment: M.N.R. v. Firestone Management
Limited*, and the proceeds from the sale to B.C. Estates
Ltd., being proceeds of an investment would be likewise
capital: Frankel Corporation Ltd. v. M.N.R.®

On that evidence the shares were an investment and
hence a capital asset; that, of course, is subject to other
evidence establishing that the proceeds should be treated
as taxable income. The Minister contends that the profit of
the shares is taxable income within sections 3 and 4, being

8118741 LR. 9 Ch. A. 244.
4[1967] 1 Ex.CR. 340; [1966] C.T.C. 771.
519591 S.CR. 713; [1959] C.T.C. 244.
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profit derived from a business within section 139(1)(e), 1968

which extends “business” to include “an adventure...in Davmson
99 V.
the nature of trade”. MINISTER OF

To prove taxable income it is not enough in particular ﬁ;ﬁ;‘ﬁ‘ﬁ
instances to prove a business, in that a business does not
preclude there being capital assets, such as the building
premises of a department store or of a brokerage company,
and the proceeds of which in general will not be taxable
income. In some instances the proof of a business within
Section 139(1)(e) is sufficient to prove an inventory by
reason of the implied intent of the taxpayer or by reason of
the nature of the property. Two positive tests of carrying
on business are set out in Irrigation Industries Ltd. v.
M.N.R.® (cited for the Minister) where Martland J. stated
at p. 352:

The positive tests to which he refers as being derived from the
decided cases as indicative of an adventure in the nature of trade
are: (1) Whether the person dealt with the property purchased by
him in the same way as a dealer would ordinanly do and (2) whether
the nature and quantity of the subject-matter of the transaction may
exclude the possibility that its sale was the realization of an invest-
ment, or otherwise of a capital nature, or that it could have been
disposed of otherwise than as a trade transaction.

I will deal first with the second of these tests, which, if applied to
the circumstances of the present case, would not, in my opinion,
indicate that there had been an adventure in the nature of trade.

The nature of the property in question here is shares issued from
the treasury of a corporation and we have not been referred to any
reported case in which profit from omne isolated purchase and sale of
shares, by a person not engaged in the business of trading in
securities, has been claimed to be taxable.

Cases in which the nature and quantity of the property purchased
and sold have indicated an adventure in the nature of trade include
The Commissioners of Inland Revenue v. Livingston ((1926), 11 Tax
Cas. 538) (a cargo vessel); Rutledge v. The Commissioners of Inland
Revenue (1929), 14 Tax Cas. 490) (a large quantity of toilet paper);
Lindsay v. The Commassioners of Inland Revenue ((1932), 18 Tax
Cas. 43) and Commissioners of Inland Revenue v. Fraser ((1942), 24
Tax Cas. 498) (a large quantity of whisky); Edwards v. Bairstow
(119561 A.C. 14) (a complete spmning plant) and Regal Heights Ltd.
v. Minister of National Revenue ([1960] S.C.R. 902) (40 acres of
vacant city land).

Corporate shares are in a different position because they consti-
tute something the purchase of which is, In itself, an investment.
They are not, in themselves, articles of commerce, but represent an
interest in a corporation which is itself created for the purpose of
doing business. Their acquisition is a well-recognized method of
investing capital in a business enterprise.

Sheppard
D.J.

619621 S.C.R. 346
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and at p. 353:

Furthermore, the quantity of shares purchased by the appellant
in the present case would not, in my opinion, be indicative of an
adventure in the nature of trade, as it constituted only 4,000 out of a
total issue of 500,000 shares.

The first test set out in Irrigation Industries Ltd. v.
M.N.R. is dealt with in M.N.R. v. Taylor", where the
subject matter was 1,500 tons or 22 carloads of lead, and
its kind and quantity implied an intent to sell to the
employer. For the second test, cases are referred to in
Irrigation Industries Ltd. v. M.N.R.

It would appear that when either test is applicable then
the subject matter is denoted as inventory. Hence, if a
person bought property with the intention of selling at a
profit then he has dealt in general with it in the same way
as a trader and impliedly has treated it as inventory by
intending to make a profit by the purchase and sale. On
the other hand, as stated in the Irrigation case at p. 352:
“Corporate shares are in a different position because they
constitute something the purchase of which is, in itself, an
investment.”

Therefore these tests do not apply to shares as they may
be an investment, and to make the proceeds of shares
taxable income the circumstances must indicate:

(1) That there was a business within section 139(1) (¢);

(2) That the shares were properly treated as inventory
in the business.

An instance of the converting of capital to inventory
appears in Moluch v. M.N.R.® where the taxpayer bought
farmland which was used initially for his home and as a
farm and therefore was a capital asset, but later was subdi-
vided to be sold for building lots. There Cattanach J. said:®
If, at some subsequent point in time, the appellant embarked

upon a business using the lands as ‘nventory in the business of land
subdividing for profit, then clearly the resultant profits would not be
merely the realization of an enhancement in value, but rather profits

from a business and so assessable to income tax in accordance with
Sections 3 and 4 of the Income Tax Act, RS.C. 1952, chapter 148.

7 [1956-601 Ex.C R. 3.
8[1967] 2 Ex. C.R. 158; [1966] C.T.C. 712.
911967] 2 Ex. C.R. at p. 165; [1966] C.T.C. at p. 718.
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That judgment was approved in M.N.R. v. Firestone Man-
agement Limited (supra), by Jackett P.1° Hence the profits
in the proceeds of the appellant’s shares in Welfar are tax-
able income only if there was a business in which such
shares were inventory.

The Minister contends that the profits are taxable
income for the following reasons:

(1) That the plan of business adopted by Welfar, B.C.
Estates and the little companies and adopted by the
appellant and other directors by giving guarantees
was of a complex and detailed nature which could be
nothing but a business by the appellant and whoever
entered into it. Exhibit 2-A, para. 5 shows the com-
plex working out of the plan through the companies,
Welfar, B.C. Estates Ltd. and the little companies,
which resulted in Welfar obtaining 10% of the out-
standing shares in the 19 companies referred to in
Exhibit A-2 (Supplementary Agreement, p. 3), and in
B.C. Estates Ltd. receiving a commission on the
shares sold to the public and later a fee for managing
the properties ofthe little companies.

It is not a question whether Welfar and associated
companies were in business: that is evident, but the
appellant being a shareholder: Macaura v. Northern
Assurance Company. Limited, or a director: Parker
v. McKenna'®, would give him no proprietary interest
in the companies’ business. The question here is
whether the appellant in purchasing his shares from
Welfar, did so in the business of buying and selling
such shares so as to make them an inventory. That is
excluded by the fact that Welfar was a private com-
pany; the evidence is rather consistent with such
shares being an investment.

(2) That such a promotion of Welfar must give rise to
income receipts by the appellant, for the following
reasons:

(a) The appellant was a partner in a stockbrokerage
firm, Locke, Grey & Co., 1958, and he received

10119671 1 Ex CR. at p. 345; [1966] CT C. at pp 774-5.
11719251 A C. 619 12 (1875) 10 Ch. App. 96
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(b)

therefrom net profits of $3,851.97 (Ex. R-1),
therefore his purchasing shares from Welfar was
the mere continuing of his operations as broker.
That does not follow. The appellant was a silent
partner and took no active part in the
management. As partner, though silent, he had
an interest in any shares purchased by that firm
because such purchase would be a joint purchase
on behalf of all the partners. His shares in Welfar
were not purchased by or for Locke, Grey & Co.,
nor was it a joint purchase, but a several
purchase by the appellant for himself. That was
not “an adventure. .. in the nature of trade” for
the reasons given in Irrigation Indusiries Ltd. v.
M.N.R. (supra).

The appellant made money in companies engaged
in many lines of business, therefore the variety of
companies in which he was interested indicated
that he was engaged in this instance in a further
business (Ex. A-1, Item 16). On the other hand,
throughout, the appellant has continued in the
business of selling insurance and the amount he
would have for investment would be derived from
his profits in selling insurance and also the profits
derived from investments. The number of invest-
ments does not exclude their being capital invest-
ments. Also there is no evidence that the quantity
of shares held by the appellant gave him the
control of any of those other companies. The
absence of such control did indicate there was no
adventure in the nature of trade and there was
an investment in Irrigation Industries Ltd. v.
M.N.R. (supra), at p. 353, and the fact that
active control was exercised was considered rele-
vant in Mainwaring v. M.N.R*® and Robertson
v. M.N.R*. In any event, we are not here con-
cerned with the nature of the appellant’s interests
in other companies but with the nature of his

1819651 1 Ex.CR. 271; 64 DTC 5214.
14 [1964] Ex.C.R. 444; 63 DTC 1367; (affirmed 64 DTC 5113).
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interest in his shares in Welfar, a private com-
pany, which were presumably not purchased for
the purpose of resale and were not inventory.

(3) That the appellant in joining Welfar has become
associated with persons in the business of buying and
selling shares and therefore, because of his association,
he must be known as a person who is so engaged in
buying and selling shares. As a partner in Locke, Grey
& Co. he was undoubtedly interested in those pur-
chases made by the firm on behalf of the firm, but in
this instance it was not a joint purchase but a several
purchase by the appellant for himself and he is not
concerned with the motives in which other members
may have purchased their shares, whether with an
“alternative intention” as in Regal Heights Ltd. v.
M.N.R15 or even with a multiple of intentions.

The minister has cited the following additional cases
which are distinguishable on the facts. In each case it was
held that the transaction was part of a business and invari-
ably that the subject matter was purchased for the pur-
pose of the taxpayer selling at a profit.

In two cases the shares were bought for the purpose of
selling at a profit and the control and management indicated
a business to promote the value of the shares: Mainwaring
v. M.N.R., (supra); Robertson v. M.N.R. (supra). On
the other hand, in Gladys Mainwaring v. M.N.R.*%, it was
held that her purchase of shares was not part of a business
and presumably not part of the business of her husband.

In other instances, the taxpayer had a business for deal-
ing in the subject matter and he was held to have purchased
and sold the subject matter as a continuation of that busi-
ness: Whittall v. M.N.R.Y"; Gairdner Securities Lid. v.
M.N.R®; McMahon and Burns Limited v. M.N.R.®;
Stuyvesant-North Limited v. M.N.R2; Ritchie v.
M.N.R2; Osler, Haommond & Nanton Ltd v. M.N.R.22.

15719601 SCR 902 1663 DTC 1029.
17119651 1 Ex C R. 342; 64 DTC 5266; 67 DTC 5264.
18[1952] Ex CR. 448. 19 56 DTC 1092.
20 [1958] Ex C.R. 230; 58 DTC 1092.

2160 DTC 595.

22 11963] S.C.R. 432; 61 DTC 595; 63 DTC 1119.

90301—93

123

1968
—
DAVIDSON
MINISTEB OF
NATIONAL
REevENUE
Sheppard
D.J.



124

1968
——

2 R.C.de’'E. COUR DE I’ECHIQUIER DU CANADA [1968]

In Morrison v. M.N.R.2, the subject matter was grain

DAVIDSON purchased for resale at a proﬁt by one who was in the
Muviste or business of buying and selling grain.

NATIONAL
REVENUE

In M.N.R. v. Spencer®, the acquiring by a solicitor of

Sheppard Mmortgages was held to be so close to the normal practice of
D.J.

a solicitor as to be part thereof and therefore the profits
were taxable income under Sections 3 and 4.

Land purchased to be sold for one purpose and sold for
another was held to be included in the business by reason
of the doctrine of frustration and the rule of alternative
intentions and hence the profit was taxable income: Regal
Heights Ltd. v. M.N.R., (supra); Rothenberg v. M.N.R.%,
Slater et al. v. M.N.R.28; Diamond v. M.N.R.*; Farris v.
M.N.R2

In Mikula v. M.N.R.®, the appellant a nurse, was in
partnership with her brother who purchased for the firm
for the purpose of selling for a profit, and which she, as a
partner, was held to have acquired as part of that business
and was therefore taxable on the income.

In Campbell v. M.N.R.2, the sale of shares in a private
company was held to be merely a means of selling the
apartment building which the company and also the tax-
payer were in the business of constructing.

Basically those cases depend on a finding of fact, in
effect, that the taxpayer acquired the subject matter with
the intent of selling at a profit. Whether or not that intent
existed was a question of fact, and on that finding, de-
pended the conclusion in law that the profit was derived
from inventory, and therefore was taxable income.

That distinguishes the case at bar as here the initial
intention of the appellant was to hold the shares in the
private company, Welfar, to produce dividends and there
was no intent to sell until that intent was necessitated by
the subsequent death of McKee.

2319281 Ex.CR. 75; (1927) 1 DTC 113.

2¢61 DTC 1079 at p. 1092.

26 [19651 1 Ex.CR. 849; 65 DTC 5001.

26 [1966] Ex.C R. 387; 66 DTC 5047; [1966] CTC &3.
27119671 1 ExCR. 541; 66 DTC 5434.

2863 DTC 1221. 2966 DTC 636.

30 [1953]1 1 8.CR. 3; 52 DTC 1187.



2 Ex. C.R. EXCHEQUER COURT OF CANADA [19681

On the 21st October, 1958, the death of McKee occurred
and that fortuitous event resulted for the first time, so far
as the appellant was concerned, in deciding not to continue
the association but to sell his shares in the company, and
the subsequent steps were consistent with realizing on an
investment; namely, the converting to a public company
so that the shares could be sold unfettered, and the subdi-
viding of the shares into their approximate book value so
that the full value could be received.

The evidence therefore does not establish that the appel-
lant: (1) entered into the business of dealing in those
shares, (2) nor that such shares became an inventory in
such business. The realizing of a profit on the shares as an
investment is immaterial: Irrigation Industries Lid. v.
M.N.R. (supra), at pp. 350 and 354-5, citing Californian
Copper Syndicate v. Harris®.

In the result the appeal is allowed with costs to the
appellant. The assessment by the Minister is vacated and
the matter referred back for reassessment in accordance
with :—

(a) The agreement (Ex. A-3) that $7,485, being 50% of
the amount of $14,970 received from Western Techni-
cal Consultants be included in the income;

(b) That the sum of $67,546.74, the amount here in
question, be considered as capital and not as taxable
income.

81 (1904) 5 T.C 159.
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Hi’gigsax BETWEEN:
Moos1 VAUGHAN CONSTRUCTION COM- A

otoma  PANY LIMITED ................ PPELLANT;

Mar. 30

— AND
THE MINISTER OF NATIONAL
REVENUE ..ooooono, RESPONDENT.

AxD BETWEEN:

THE MINISTER OF NATIONAL
REVENUE ..o % APPELLANT;
AND
VAUGHAN CONSTRUCTION COM-
PANY LIMITED ................ % RESPONDENT.

Income tax—Disposition of land by company—Expropriation of
land—W hether profit of business—Award of partial compensation for
expropriation—Income of what year—Amount receivable—Income
Tox Act, s. 85B(1)(b).

In 1953 appellant company, which had previously carried on a construc-
tion business and sold fill, acquired 12.3 acres of undeveloped land in
Halifax for $67,900. In 1954 after rejecting an offer of $130,750
appellant exchanged the 12.3 acres for 2.9 acres in a commercial area
of Halifax plus $33,000 and as a condition of the transaction cove-
nanted to convey the property to the city on request for $87,520 if it
failed to erect an office building thereon which would be subject to
city taxes. In August 1955 while appellant was engaged in demolishing
some old buildings on the property the Province expropriated the
land. In June 1957 an arbitrator fixed compensation for the 2.9 acres
at $280,000 plus interest and ordered the Province to pay appellant on
account $87,520 plus certain interest, and the Province did so forth-
with. In 1961 the Supreme Court of Canada on appeal allocated the
compensation $96,240 to Halifax and the remainder to appellant.

Held, (1) The profit made on the exchange of the 12.3 acres in 1954 and
on the expropriation of the 29 acres in August 1955 was in each case
a business profit and chargeable to income tax. On the evidence
appellant aecquired both properties as speculations with a view to
profiting on their disposition. Taylor v. M.N.R. [1956-60] Ex.C.R. 3
and Irrigation Industries Ltd v. M.N.R. [1962] S.C.R. 346, applied.

(2) The $87,520 plus interest paid appellant in June 1957 on the
arbitrator’s award was attributable to appellant’s 1957 taxation year.
‘While compensation for expropriated property is not to be taken into
account by a taxpayer who computes income on the accrual basis
until the amount is fixed by arbitration or agreement appellant
became immediately entitled to the amount awarded by the arbitra-
tor in June 1957 and such amount was therefore to be taken into
account as an amount receivable in that year. M N.R. v. Benaby
Realties Ltd. 119681 S.CR. 12; [1967] C.T.C. 418, applied and
distinguished.
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INCOME TAX APPEALS. EQEE

H. B. Rhude and D. R. Chipman for Vaughan Construe- c‘;’o‘}é’;}ﬁ;‘;ﬁ.
tion Company Limited. TION %?.LTD.

I. M. MacKeigan, Q.C. and M. J. Bonner for Minister of Mﬁﬁfgﬁi?
National Revenue. REAvlﬁll\)rUE

MINISTER OF

TraurLow J.:—These appeals are from judgments! of %ﬁ?ﬁ%

the Tax Appeal Board which dismissed the taxpayer’s v

. VAUGHAN
appeal from a re-assessment of income tax for the year Coxsrruc-

1954 and allowed its appeal from a re-assessment of tax for 0N Co. L.
the year 1957. In each case there is an issue as to whether

profit realized in a particular transaction was profit from a

business as defined in the Income Tax Act and therefore

taxable as income under its provisions. With respect to the

1057 re-assessment there is also an issue as to whether, if

taxable at all as income, the profit in question was taxable

as income of that year.

The appeals were heard together on common evidence
which consisted of (1) oral testimony by Mr. Harry Gor-
don an accountant who since 1956 has prepared the appel-
lant company’s financial statements, Dr. A. Murray
MacKay, the Chairman of the Board of Directors of the
Maritime Telegraph and Telephone Company Limited, Mr.
Angus P. Gladwin, a claims agent in the employ of the
Province of Nova Scotia and Mr. Kenneth 8. Mahon, a
trust officer in the employ of the Canada Permanent Trust
Company, (2) a number of documents which were admit-
ted by consent and (3) portions of the examination for
discovery, conducted on behalf of the Minister, of Bernard
J. Vaughan who at all material times was the President
and Managing Director of the appellant company and the
owner of its issued capital stock. Mr. Vaughan, however,
was not called as a witness at the trial.

The appellant company was incorporated under the
Companies Act of Nova Scotia in 1943 with broadly
expressed objects and powers including those of acquiring
the plant and machinery of Bernard J. Vaughan doing
business as a general contractor and of carrying on various
businesses including dealing in real property. Thereafter
for three or four years it carried on a construction business

1(1965) 39 Tax ABC 380.



128

1968
—
VAUGHAN
CoNSTRUC~
TI0N Co.LTD,
V.
MINISTER OF
NATIONAL
REVENUE
AND
MINISTER OF
NATIONAL
Revenus
.
VAUGHAN
CoNSTRUC-
TI0N Co. LiTD.

Thurlow J.

2 R.C.de’E. COUR DE I’ECHIQUIER DU CANADA [19681

in which it constructed dwelling houses in what was
referred to as the Vaughan subdivision in the northern
part of the City of Halifax. This business came to an end
by 1948 and from that time until the events which
occurred in 1953 and subsequently the company’s business
activities seem to have consisted in selling fill which it
obtained from a block of properties in an industrial zone
on Kempt Road in the City of Halifax which Bernard J.
Vaughan had in the meantime acquired.

In his personal capacity Vaughan was a trader in real
estate. He acquired, subdivided and sold the property
referred to as the Vaughan subdivision and he acquired,
consolidated and sold in pieces the industrial land on
Kempt Road already mentioned. He was also engaged in a
venture in acquiring properties on what was referred to as
the airport highway, which did not turn out satisfactorily,
and he owned a company known as Airway Broadcasting
Company which aequired property in what is known as
Geizer’s Hill in the County of Halifax a portion of which
was later sold at an enhanced price to the Public Service
Commission of Halifax following a threat of expropriation
by that body.

In 1950 Vaughan, a Mr. Doyle and a Mr. Cousins
became engaged in a transaction in which Messrs. Doyle
and Cousins provided the financing for and purchased a
12.3 acre property on Howe Avenue in the northern part of
the City of Halifax. This was undeveloped land a portion
of which was rocky and some of which was swamp. The
plan was to make profit by the sale of the property and
Vaughan was to advise and assist in disposing of it. He
was to be entitled to a half interest in the property and to
half of the proceeds therefrom after Messrs. Doyle and
Cousins had recovered their initial investment.

In 1951 and 1952 the appellant company supplied fill for
this property for the account of Doyle and Cousins to the
value of $27,900 but none of the property had been sold
when Mr., Cousins died and his executors and Doyle
proposed putting the property up for sale. Vaughan
thereupon arranged to borrow $40,000 and purchased the
property for the appellant company for that amount plus
the indebtedness for the fill. The transaction was completed
in September 1953 but the offer to purchase had been made
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some months earlier and not later than May 12, 1953, when 1968

a deposit of $4,000 was paid to the Canada Permanent Vavcmaw

Trust Company which held the title as trustee and repre- Tﬁ,"lf oo,

sented Mr. Doyle and the executors of Mr. Cousing’ estate. megi‘m oF
Some years earlier the Maritime Telegraph and Tele- 11\{;%?%

phone Company had acquired from the City of Halifax for  amp
$87,520 a 2.9 acre property in downtown Halifax on the MIVSImEor
corner of Spring Garden Road and Queen Street known ag Revenue
the Bellevue property which it had intended to use in part VaveraN
as a site for a head office building and in part as a service T%Néff‘ﬁ;.
area. As part of the purchase transaction the company had Thinlow I
obligated itself to construct a first class office building on =~
the land and if it failed to do so to reconvey the land to the

city upon request for $87,520. The company, however, ulti-

mately came to the conclusion that this property was not

suitable for its purposes and in 1953 began looking for

another more suitable property in the course of which by a

letter dated June 10, 1953, which followed verbal discus-

sions with Mr. Vaughan, it offered him 25¢ per square foot

for the Howe Street property. This offer, which would

have amounted to some $130,750 for the property, was
declined not, ostensibly, because it was not high enough

but because Vaughan was unwilling to sell. He suggested

another property in which he was not interested and an

offer was made by the Maritime Telegraph and Telephone
Company for it which was also declined by the owner. In

the following year discussions again took place between
representatives of the Maritime Telegraph and Telephone
Company and Mr. Vaughan with a view to that company
acquiring the Howe Street property in the course of which

Mr. Vaughan suggested that while he did not want to sell

he would trade that property for the Bellevue property
providing the conditions were satisfactory. Eventually, fol-

lowing arrangements with the city, a transaction was
completed in which the appellant company transferred the

Howe Street property to the Maritime Telegraph and
Telephone Company in exchange for the Bellevue property

and $33,000 and as part of the transaction the appellant
company covenanted with the City of Halifax to construct

a first class office building on the Bellevue property as soon

as practicable, to reconvey the property to the city on

request for $87,520 if it failed to proceed with construction

of the building and that the building when constructed
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would be subject to taxation under the provisions of the
Halifax City Charter. From the point of view of the city
this was important since there was an infirmary to the
southward of the property and property of the province to
the eastward and if either became owner of the property it
might be exempted from city taxation. From the point of
view of the appellant company it represented a restriction
upon its rights in the property.

In the meantime while in possession of the Howe Street
property the appellant company had received a sum of
some $8900 from the city on the purchase of a sewer
easement across it.

In assessing the appellant company for 1954 the Minis-
ter added to its declared income the $8,900 so received, the
$33,000 received from the Maritime Telegraph and Tele-
phone Company and the value of the Bellevue property at
$87,520 which amounts, after deducting the cost of the
Howe Street property, left a profit upon which tax was
assessed. It is the liability of the appellant company for
tax on this profit that is in issue in the 1954 appeal.

After obtaining title to the Bellevue property the appel-
lant began demolition of a number of old buildings thereon
and had discussions with a number of persons interested in
acquiring the property or portions of it but the demolitions
had not yet been completed when in August 1955 the
Province of Nova Scotia expropriated the property.
Vaughan had been informed as early as February 1955 of
the province’s interest in acquiring the property and discus-
sions had taken place respecting a price in the month
preceding the expropriation but no agreement had been
reached. By an order dated June 4, 1957 made by His
Honour Judge Pottier, Judge of the County Court for
Distriet Number One (as he then was), acting as an arbi-
trator, the compensation payable in respect of the property
was fixed at $280,000 plus 5% thereof for compulsory
taking and it was further ordered that, pending further
decision or order as to the balance of the said compensa-
tion payable, the province should pay to the appellant
company $87,520 “on account of the said compensation
together with five per centum (5%) thereof by way of
allowance for compulsory taking, making a total of ninety-
one thousand eight hundred and ninety six dollars
($91,896)” together with interest thereon at 5% per annum
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from the 19th of June, 1956 until payment. By the same 1068

order leave was reserved to any of the parties to apply é/'AUGHAN
from time to time with regard to the balance remaining of Tm?gffi%,

the said compensation. In a decision filed prior t0 the yrrioms o

making of the order the learned Judge had expressed the %ﬁg‘;{“&h

opinion that there could be no question regarding the  anp

rights of the appellant company to the sum of $87,520 of Mﬁ;?ﬁﬁif"

the $280,000 compensation which he had previously REVENUE

assessed, and he had intimated that he would grant an 8’0?:;%13_

order for payment of $87,520 to the appellant company rron Co. L.

together with proportionate interest and allowance for Thurlow J.

compulsory taking. —
No appeal was taken from this order either by the City

of Halifax or by the Province of Nova Scotia, which had

been ordered to make the payment, and the province in

fact paid the appellant company the sum so ordered on

June 13, 1957. The Minister included the amount so

received in computing the appellant’s income for tax pur-

poses for the year 1957 and it is the correctness of his so

doing that is in issue in the 1957 appeal.

It should be added that in 1959 a further order with
respect to the remainder of the compensation money was
made and was the subject of appeals by both the City of
Halifax and the Vaughan Construction Company Limited
to the Supreme Court of Nova Scotia in banco and later by
the City of Halifax to the Supreme Court of Canada where
it was ultimately determined that the City of Halifax was
entitled to $96,240 of the $280,000 award of compensation
and the appellant company to $183,760 thereof in each
case with interest thereof at 5% per annum from June 18,
1956, to the date of payment. The formal judgment of the
Supreme Court of Canada contained no reference to the
5% allowance for compulsory taking referred to in the
order of June 4, 1957 and in the order from which the
appeal to the Supreme Court was taken but the reasons for
judgment? which are referred to in the reply and to which
my attention was invited in the course of argument by
counsel for the Minister clearly show that the 5% for com-
pulsory taking was disallowed by the Supreme Court of
Canada.

2Vide Regal Heights Limited v. Minister of National Revenue [19601
S.C.R. 902 at 907.
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Eﬁj In the view I take the profit realized by the appellant
g(;x;:;%lz_ company from its acquisition and disposal of the Howe
rron Co. Lirn. Street property was plainly profit from a venture in the
Minermr or DatUre of trade and thus from a business as defined in the
%%TVII;);\II?; Income Tax Act. Apart from the fact that the first offer

Mmgga cor made by the Maritime Telegraph and Telephone Company
Namona. Was turned down, which is explained only by the state-

REVENUE 1nent made by Mr. Vaughan on discovery that he was

é{) *\I}I’:;g_ exploring several possibilities for development of the

rron Co. L. property either for residential or industrial purposes, noth-

ThurlowJ. 10g in the evidence even suggests that the appellant

— acquired the property otherwise than as a speculation in

undeveloped real estate. Mr. Vaughan when first acquiring

an interest in it by entering into the transaction with

Messrs. Doyle and Cousins did so in the course of a scheme

for making profit by disposing of it and there is nothing to

indicate that this purpose for it ever changed or that the

intention of his company was in any way different from his

own. The company did nothing with the property in the

time it held it save to arrange a price for the easement

acquired by the city and to dispose of i1t in the transaction

with the Maritime Telegraph and Telephone Company

and while there is evidence that Mr. Vaughan enquired of

an insurance company if financing could be obtained for

the construction of apartment buildings on it and was told

that it would not, such evidence falls far short of establish-

ing that the appellant company had plans for constructing

such buildings. Even less does it establish that the appel-

lant company planned to construct such buildings to be

held as investments. Moreover in the hands of such a

company the property itself consisting as it did of some

12.3 acres of undeveloped and unproductive land zoned for

industrial purposes has the character and appearance of
inventory rather than of a fixed or capital asset.

Finally the property was dealt with by the appellant
company in the same way that a speculative dealer in land
might be expected to deal with it; acquiring it, holding it
for a comparatively short time, during which it served no
purpose in the appellant company’s hands, until an inter-
ested party came along and then making it the subject of a
profitable trade for a substantial sum in cash and another
valuable and readily saleable piece of property.
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Both of the positive guides enunciated by the former Eis
President of this Court in Taylor v. Minister of National Vavemax
Revenue®, which were cited with approval by the Supreme o Co. L,
Court of Canada in Irrigation Industries Limited v. Minis- ypooms o
ter of National Revenue?, thus indicate that the transac- mggg
tion from which the profit here in question arose was an _  anp
adventure in the nature of trade in addition to which the Mﬁ;fgf,‘;;”
intention of Mr. Vaughan in acquiring an interest in the REVgNUE
property and of his company in acquiring the property Vavemax

: : : CoNsTRUC-
itself serve to confirm this conclusion. 1o Co. Lo

The appeal in respect of the 1954 re-assessment accord- TpiriowJ.
ingly fails. —

I reach a similar conclusion with respect to the nature of
the profit realized from the Bellevue property, though in
this case since the property was expropriated there was no
disposal transaction from which any conclusion can be
drawn. That the property, like the one for which it was
exchanged, was of an inventory nature in the appellant
company’s hands is, however, in my view, plain. Though
different in character from the Howe Street property it too
was a comparatively large area, large enough to accommo-
date a number of substantial commercial structures, and it
was located in a commercial area in which there was a
great demand for land. Moreover, apart from the fact that
the company covenanted with the city to erect a first class
office building on a part of the property which would be
subject to municipal taxation, which is equivoeal on the
question to be determined, nothing in the evidence indi-
cates that the company had any plans whatever to build
on the property. Rather the contrary is indicated. In the
period of nine months during which the appellant company
held the title it neither developed plans for such a building,
nor settled on specific ideas as to how to develop the
property, nor did it employ anyone to formulate such ideas
or to draw plans. It had no financial resources of its own
with which to build a first class office building; yet it
neither arranged for financing nor made efforts to secure
tenants for such a building. There is even less evidence of
any intention to hold the property, whether with or with-
out a building thereon, as an investment. On discovery Mr.

3[1956-60] Ex. CR 3 4119621 SC.R. 346
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1968 Vaughan said the plan for the property was simply to
Vaveran remove the old buildings and to explore the “possibility” of
ONETRUC hynilding an “A type” building, build it and leave the rest
MINTeR o undeveloped for another day, and that the determination
Narona. 0f what would happen to the rest of the property would
REVENUE  come later. He also said that in talking with the manager

Mmvster oF of g trust company about the property he mentioned that

NaroNaL . . .
Revenus & particular party was interested in the whole of the
Vavemay Property but that if the trust company would offer $6 per
TS%NSERE% square foot for the portion the trust company wanted he
—_ """ would endeavour to have that held out of the transaction.
Thurlow J. Tt was submitted that the particular party referred to was
the province and that this occurred after Mr. Vaughan
became aware that the property would be expropriated but
even if this was the faet (though I do not think it is
established) it appears to me to show the situation to be
one of an experienced dealer carrying on a business of
trading in land. These facts, in my view, indicate that the
property was acquired simply as a speculation with a view
to turning it to acecount for profit in any way that might
present itself, including sale and, in fact, apart from the
demolition of the old buildings the only activity of the
appellant company with respect to the property in the
time it held the title appears to have consisted in talking
with various prospective purchasers of the whole or part of
it. In my view therefor the profit realized by the appellant
from the Bellevue property was also profit from a business
within the meaning of section 139(1)(e) of the Income

Tax Act.

I turn now to the contention that in any event profit
from the Bellevue property was not realized in the appel-
lant company’s 1957 taxation year. In the appellant com-
pany’s reply this point was based on the contention that
the year in which the profit must be taken to have been
realized was the year in which the expropriation occurred,
that is to say, 1955, but in argument the point was based
on the contention that the compensation to be paid to the
appellant company, whose financial statements were com-
piled on an accrual basis, was not ascertained in the 1957
year since the company’s entitlement to compensation for
the property was not finally determined until 1961 when
the judgment of the Supreme Court of Canada was ren-
dered. The contention was based on the judgment of that
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Court in Minister of National Revenue v. Benaby Realties 1968
Limited® which was rendered after the filing of the appel- g:UGHAN

NSTRUC-

lant company’s reply. 10N Co. Lp.
. v,
In the Benaby case Judson J., speaking for the Court Mmvisres or
. NaTioNaL
said at page 419: REvENUR
The taxpayer conducted its business on the accrual basis under MINAIJ;ZLI"ER OF
Section 858(1)(b), which reads: NATIONAL
858.(1) in computing the income of a taxpayer for a taxation REVgNUE
year, VAUGHAN

(b) every amount receivable in respect of property sold or serv- CoNsTRUC-
ices rendered in the course of the business in the year shall TION Co. Lip.
be included notwithstanding that the amount is not receiva- Thu_rl:W I.
ble until a subsequent year unless the method adopted by the _—
taxpayer for computing mmcome from the business and accepted
for the purposes of this Part does not require him to include
any amount receivable in computing his income for a taxation
year unless it has been received in the year.
The Crown’s argument is that the general rule under the Income
Tax Act is that taxes are payable on income actually received by the
taxpayer during the taxation period; that there is an exception in the
case of trade receipts under Section 858(1)(b), which include not only
actual receipts but amounts which have become receivable in the
year; that the taxpayer’s profit from this expropriation did not form
part of its income for the year 1954 because it was not received in
that year and because it did not become an amount receivable in
that year. .
In my opinion, the Minister’s submission is sound. It is true that
at the moment of expropriation the taxpayer acquired a right fo
receive compensation in place of the land but in the absence of a
binding agreement between the parties or of a judgment fixing the
compensation, the owner had no more than a right to elaim compen-
sation and there is nothing which can be taken into account as an
amount receivable due to the expropriation.

He said further at page 421:

My opinion is that the Canadian Income Taz Act requires that
profits be taken into account'or assessed in the year in which the
amount is ascertained.

Try v. Johnson, (19481 1 All ER. 532, is much closer to the point
in issue here. The claim was for compensation under legislation which
imposed restriction on “Ribbon Development”. When the case
reached the Court of Appeal, the amount of compensation was
admitted to be a trade receipt. The argument in that Court was
directed to the appropriate year of assessment. The judgment was
that the right of the frontager to compensation under the Ribbon
Development Act contained so many elements of uncertainty both as
to the right itself and the quantum that it eould not be regarded as a
trade receipt for the purpose of ascertaining the appropriate year of
assessment until the amount was fixed either by an arbitration award
or by agreement.

5[1968] SCR 12; [1967] C.T.C. 418 at 419.
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1968 Under the Canadian Ezpropriation Act, there is no doubt or
VA;};AN uncertainty as to the right to compensation, but I do adopt the
CoNSTRUC- principle that there could be no amount receivable under Section

710N Co. Lirp. 858(1)(b) until the amount was fixed either by arbitration or

v. agreement.

MINISTER OF

1;7{;%’1?3; The right to compensation under the Ezpropriation Act
anp  of the Province of Nova Scotia is I think the same and as
MINISTR OF 1o financial statement of the appellant company and its
Revenue  jncome tax returns for 1956 and subsequent years, and
Vavemax possibly for earlier years as well, were prepared on an
DONSIRUC- aecrual basis the principle adopted by the Supreme Court
Thilow g, 2PPEAIs to me to apply. However, after the making of the
— " order of the arbitrator in June 1957 and the making of the
payment directed thereby by the party directed to make it,
who did not appeal therefrom, I do net think it could any
longer be said that the appellant company had “a mere
right to compensation” or that there was nothing which
could “be taken into account as an amount receivable due
to the expropriation”. What up to that time had been a
mere right to compensation the amount of which was
entirely unascertained appears to me to have been con-
verted by the order of the arbitrator into an ascertained
amount of compensation, to which the appellant company
became immediately entitled, plus a right to a further
unascertained amount of compensation. On the prineciple
adopted in the Benaby case the payment on account, to
which the appellant company then became entitled, and
which was paid to it, in my view, therefore, became an
amount which could “be taken into account as an amount
receivable due to the expropriation” and was properly
included in the computation of the appellant company’s

income for its 1957 taxation year.

The Minister’s appeal accordingly succeeds.

The appeal in respect of the re-assessment for the year
1954 will be dismissed. The appeal in respect of the 1957
re-assessment will be allowed and the re-assessment will be
restored. The Minister is entitled to the costs of both

appeals.
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BETWEEN: T‘ig%’;’”
WILKINSON SWORD (CANADA) . Pt
LIMITED ................ .. DAINRERS - —
AND Sept. 1
ARTHUR JUDA carrying on business)
as CONTINENTAL WATCH IM- DEFENDANT.
PORT CO. ...................... )

Trade Marks—Transfer of marks by forewgn parent company to Canadian
subsidary—Sale m Canada by third party of wares purchased abroad
from parent company—Wares marketed by subsidiary not fully manu-
factured by parent—Whether marks “disiwnctive”—Whether subsidiary
agent of parent—Statutory rght to transfer mark—Efiect of—Con-
stiuction of statute—Whether resulting trust of marks for parent—
Whether reqstration of marks essential—Imphed reservation wn trans-
fer for goods already sold by transferor Trade Marks Act, ss. 2(f),
2(t)(1), 19, 47. -

Plaintiff’'s parent company, a United Kmngdom company, marketed in
Canada from 1920 to 1963 garden tools, razor blades, swords, ete., bear-
ing the word mark “Wilkimson Sword” (registered in Canada m 1954)
and a design mark of the same words over crossed swords (registered
m Canada m 1964). In 1962 plamntiff was incorporated 1 Ontario as a
wholly-owned subsidiary of its parent company and m 1963 commenced
to distribute 1n Canada garden tools, razor blades and swords manu-
factured in England by its parent company and bearing the above
trade marks In May 1963 plaintiff began to apply mn Canada the final
coating to the razor blades before distributing them. For a time there-
fore plamtiff distributed m Canada blades fully processed in England
and blades partly processed in Canada, but blades of both descriptions
bore the above trade marks as well as the words “Made m England”,
and were indistinguishable Moreover plamtiff’s advertismg left the
mplication that all the blades which 1t marketed were made in Eng-
land by its parent company. In June 1965 the company transferred the
trade marks to plaintiff and the transfer was registered. In September
1965 plamtiff brought an action for infringement of the trade marks
agamst defendant which since February 1965 had been marketing in
Canada razor blades which it had acquired in England and which had
been manufactured there by plamntiff’s parent company and bore the
above trade marks. Defendant counterclaimed for expungement of the
registrations.

Held, the trade marks were not distmctive at the time of the commence-
ment of the proceedings bringing their validity into question sinee they
did not “actually distingwish” plamntiff’s razor blades from those of its
parent as required by the definition of “distinctive” m s. 2(f) of the
Trade Marks Act; and the registrations were therefore invalid under
8. 18(1) (b). Impex Electrical Lid. v. Weinbaum (1927) 44 R P.C. 405;
In re Apollinaris Company’s Trade Marks [1891]1 2 Ch. 186; Lacteosota
Ltd v, Alberman 44 RP.C. 211; J. Ullmann & Co. v. Leuba (1908)
25 R.P.C. 673 (P.C)); Wotherspoon v. Currie, LR. 5 E. & L. App. 508;
Anokool Chunder Nundy v. Queen-Empress (1900) 27 ILR. 776;
90302—1
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1966 Peggy Sage Inc. v. Siegel Kahn Co. of Canada Lid {19351 S.CR. 539;

Wn:;I;SON Bowden Wire Ltd v. Bowden Brake Co. Lid (1914) 31 R.P.C. 335

SWoRD (HL.); Robert Crean and Co. v. Dobbs and Co. [19301 S.CR.

(CaNADA) 307; Wood v. Butler (1886) 3 R.P.C. 81; In re Hotpoint Electric

Lro. Heating Co. (1921) 38 R.P.C. 63; Dubiner v. Cheerio Toys and

v. Games Ltd [1965] 1 Ex. C.R. 524; Reddaway v. Banham [1896]1 A.C.
Juna 199, discussed.

The mere fact that plaintiff was controlled by its parent company did not
establish that it carried on business as agent of its parent company.
Gramophone and Typewriter Lid v. Stanley [1908] 2 X .B. 89, applied.

Section 47(1) of the Trade Marks Act, which declares that a trade mark is
transferable, is not to be interpreted as intended to alter the previous
law and to imply as a matter of law that any use by the transferee of
a trade mark actually distinguishes his goods from those of others even
though it does not do so in fact. The Trade Marks Act is a codification
and s. 47(1) is therefore to be construed without reference to the pre-
vious law since its import is not doubtful and its language had not
previously acquired a technical meaning or a special sense (Bank of
England v. Vagliano [18911 A.C. 107, applied). If the rule in Heydon’s
case applies to permit resort to the previous law to ascertain the evil
which s. 47(1) was intended to remedy, the previous law, which pro-
hibited the transfer of a trade mark otherwise than with the goodwill
of a business, was not an evil (Fastman Photographic Materials Co. v.
Comptroller-General 118981 A.C. 571 referred to).

Held also, s. 47(2) of the Trade Marks Act, which relates to the question
of distinetiveness where two or more persons have rights to the use of
confusing trade marks as a result of a transfer, does not on the prin-
ciple of expressio unius est exclusio alterius prevent a trade mark from
being held not distinctive in other circumstances.

Semble:—

(1) The transfer of the trade marks by the parent company to its
subsidiary, if made without consideration, would not give rise to
a resulting trust of the marks in favour of the parent company.
A trade mark by definition (s. 2(¢) (i)) must be used to distin-
guish goods manufactured or sold by the owner of the mark,
which in this case would be the subsidiary company as trustee,
and not goods manufactured or sold by the beneficiary, which in
this case would be the parent company.

(2) Registration of the transfer of a registered trade mark is not
necessary to the effectiveness of the transfer under s. 47 of the
Trade Marks Act.

(3) Section 19 of the Trade Marks Act confers on the “owner” of a
registered trade mark the exclusive right to its use in Canada
whether or not he appears on the register as owner.

(4) A reservation must be implied in a transfer of a trade mark in
respect of goods already put in trade channels by the transferor.

INFRINGEMENT ACTION. .
Donald J. Wright and D. M. Plumley for plaintiff.

Gordon F. Henderson, Q.C., Irving Goodman and Kent
Plumley for defendant.



2 Ex.CR. EXCHEQUER COURT OF CANADA [19681

JackerT P.:—This is an action for infringement of two
trade marks registered under the Trade Marks Act, chapter
49 of the Statutes of 1953, and a counterclaim for expunge-
ment of the registrations of the trade marks.

The plaintiff is a wholly owned subsidiary company of a
United Kingdom manufacturing company. The parent
company was originally named “The Wilkinson Sword
Company Limited”, which name was changed on May 18,
1963, to “Wilkinson Sword Limited”. I shall hereinafter
refer to the parent company as the “United Kingdom
company”’.

One of the two trade marks consists of the words
“Wilkinson Sword” and the other is referred to as the
“Wilkinson Sword Design”. I shall hereinafter refer to the
two marks as “the trade marks in question”.

The United Kingdom company commenced to use the
word mark in 1906 and commenced to use it in Canada in
1920. From that time until 1954 it used it on, inter alia,
wares described by it as razors, safety razors and blades
therefor, dry shavers, electric shavers, swords, foils, bayo-
nets, garden tools with a cutting edge and hunting knives.
In addition to such use in the United Kingdom and
Canada, it so used the word mark in the United States,
Argentina, France, Spain, India, New Zealand, Chile, Italy,
South Africa, Australia a,ndi Malay.!

The design mark was used in Canada by the United
Kingdom company commencing in 1920 on “Razors, dry
shavers, razor blades, scissors, a scissor-like cutter for
garden and domestic use...” and “Garden tools” and in
Great Britain on swords, in addition to such goods. The
design consists of the words “Wilkinson Sword” super-
imposed upon crossed swords.*

The United Kingdom company at no time had any office
or place of business in Canada.!

I infer that the use made by the United Kingdom com-
pany of the trade marks in Canada prior to 1958 consisted
in sending to Canadian customers wares of its manufacture
on which the trade marks were marked for the purpose of
distinguishing wares made and sold by the United King-
dom company from wares manufactured and sold by others.

18ee certified copies of registrations and section 53(3) of the Trade
Marks Act. ‘

90302—13
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Whatever types of wares were so sold for the Canadian
market in earlier years, it seems clear that in more recent
years they have been restricted to garden tools, razor
blades and swords.

On May 18, 1954, the United Kingdom company regis-
tered its word trade mark in Canada under the Trade
Marks Act.

The year 1957 saw the commencement of business rela-
tions between the United Kingdom company and John A.
Huston Company Limited (hereinafter referred to as
“Huston”) in connection with the marketing in Canada of
wares of the United Kingdom company’s manufacture.

Late that year, it was arranged that Huston would be
the exclusive distributor in Canada of garden tools manu-
factured by the United Kingdom company. The first sales
under that arrangement were made in Canada in 1958.
For a year or so the garden tools were imported and sold
in Canada by Huston as agent for the United Kingdom
company. From 1962 on, however, Huston purchased the
garden tools from the United Kingdom company packaged
and marked with the trade marks in question and resold
them in Canada in the state in which it received them
from the United Kingdom company.

Early in the 1960’s, the United Kingdom company
started to manufacture razor blades for safety razors that
had such a marked superiority over blades previously
available to the public that a great demand developed for
them not only in the United Kingdom but in Canada and
other countries. These blades were made of stainless steel
but the secret of their success was in a coating that was put
on them by a finishing operation that did not change their
appearance to the naked eye but converted them from an
unmarketable product into a “prestige” item the demand
for which was so great that for a few years it could not be
completely met.

In 1961, the United Kingdom company ‘“through”
Huston, introduced these new blades to the Canadian
market by a limited free distribution to retailers. That was
all that was required to create a market in Canada for
them.

Huston purchased the new Wilkinson Sword blades from
the United Kingdom company in a fully manufactured
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and packaged state, with the two trade marks marked on

141
1966

e

them, ready for sale. It imported them into Canada for Wmrmson

resale on the Canadian market from September 1961, until
January 1963. }

In December 1962 the United Kingdom company caused
the plaintiff company to be incorporated under the Ontario
Companies Act.

As already indicated, the plaintiff company is a wholly
owned subsidiary of the United Kingdom company. The
plaintiff’s case depends, however, upon a recognition of
the separate personalities of the two companies.? There
was no evidence that the plaintiff acted as agent of the
United Kingdom company or that the two companies so
operated in association with each other, as a single trading
organization or otherwise, as to create any situation from
the point of view of the trade mark problems raised by this
case that would not exist if there was no shareholding
relationship between them (I rejected an argument to the
contrary by the defendant without calling on counsel for
the plaintiff). The plaintiff’s rights must therefore be
determined, as its counsel agreed during the course of the
trial, on the basis that the two companies had no continuing
relationship except that of vendor and purchaser. It is
important that that be borne in mind in appraising the
facts in this case, having regard to the similarity of the
corporate names of the United Kingdom company and the
plaintiff.

In January 1963 Huston ceased purchasing razor blades
from the United Kingdom company. Commencing in that
month, the plaintiff purchiased, from the United Kingdom
company, blades completely manufactured, marked with
the two trade marks, packaged and ready for sale, imported

2 As will subsequently appear, the mfringement alleged agamst the de-
fendant consists m sellmg 1 Canada goods that had been manufactured by
the United Kingdom company anhd on which the United Kingdom com-
pany had put the trade marks m question Obviously that would have been
no infringement if the plamntiff and 1ts parent are to be regarded as part of
a smgle entity for trade mark purposes for 1t cannot be an mfringement to
resell, 1n association with a trade! mark, goods that have been acqured m
the ordmary course after they Have been put i trade channels by the
owner of the trade mark. !

Sworp
(CANADA)
Lrp.

v.
Jupa
Jackett P.
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them, and resold them to Huston who continued to dis-
tribute them in Canada as it had been doing when it
imported them itself.

The plaintiff also, since its incorporation, has imported
garden tools and swords made by the United Kingdom
company, imported them into Canada with the trade marks
in question already marked thereon and resold them in
Canada in the state in which they were so received and
imported.

In March of 1963, agreements were executed by Huston
and the plaintiff whereby Huston undertook the manage-
ment of the plaintiff and obtained exclusive selling rights
for “shaving products and garden tools” produced or dis-
tributed by the plaintiff. Under the management agree-
ment, Huston supplied “technical and production manage-
ment personnel” and supervised and managed the business
operations of the plaintiff.

The situation from that time forward was therefore
that the United Kingdom company was selling wares to
the plaintiff which it controlled and with which, therefore,
it did not deal at arm’s length, and the plaintiff was selling
wares to Huston although the management of the plaintiff
was supplied in fact by the persons who constituted the
management of Huston. There was, therefore, a very
special situation from the point of view of inter-company
relations but none of this is, as I appreciate the matter,
relevant from the point of view of the problems raised
by this case.

In May 1963 the plaintiff commenced buying from the
United Kingdom company, the razor blades in the state
in which they were before the final finishing operation
had put on them the coating that was the secret of their
commercial success, importing the blades in such state and
carrying on in Canada the operations whereby such finish-
ing coat was put on the blades and whereby the blades were
packaged and prepared for the retail market.® In the case

8 Considerable evidence was given as to the control exercised by the
United Kingdom company to ensure that such blades would be the same
as though manufactured entirely by that company. I can see that such evi-
dence would be relevant if the trade marks in question were “certification
marks” (section 2(a)) or if the plaintiff had been a “registered user” (sec-
tion 49). As it 18, I cannot see how that evidence is material.
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of blades so prepared for market, the trade marks in
question had been put on the blades by the United Kingdom
company before they were sold by that company to the
plaintiff but were put on the packaging by the plaintiff.
I shall hereinafter refer to blades so prepared for market
as blades made in the Uhited Kingdom and processed and
packaged in Canada to distinguish them from blades that
were made, processed a,nd packaged in the United Kingdom.
(In so doing I am not to be taken to be expressing any
view as to whether the blades that I refer to as processed
and packaged in Canada were “manufactured” by the
plaintiff.)

The blades made in the United Kingdom and processed
and packaged in Canada; as far as the naked eye, even of
an expert, is concerned, appeared exactly the same as those
that were made, proceséed and packaged in the United
Kingdom. Furthermore, ;m each case, the blade itself bore
the words “Made in England” whether the final processing
and packaging was doneiin England by the United King-
dom company or in Ca.na;Jda by the plaintiff.

Until July 18, 1963 the plaintiff sold to Huston blades
made, processed and paqfckaged in the United Kingdom.
From that date forward, ;the plaintiff sold to Huston blades
made in the United Kingdom and processed and packaged
in Canada. On or before ithat day, the plaintiff ceased im-
porting blades made, processed and packaged in the United
Kingdom. From July 18,1963 until such time as its stocks
of blades acquired before that time were exhausted, Huston
was distributing in Canada blades made, processed and
packaged in the United Kingdom and blades made in the
United Kingdom and processed and packaged in Canada.
Similarly, since that day, retailers in Canada have been
selling both blades made processed and packaged in the
United Kingdom and blades made in the United Kingdom
and processed and packaged in Canada and will continue to
do so until such time aﬁ‘ the blades made, processed and
packaged in the United Kingdom disappear from their
stocks. In both cases, blades of each kind are marked with
the trade marks in questlon and in neither case were any
of the blades so marked or packaged that a member of the

t
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Canadian purchasing public could distinguish the blades
of one kind from those of another or the packages in which
one kind were prepared for sale from those in which the
other kind were prepared for sale.

Prior to July 1963 neither the plaintiff nor Huston did
any advertising of the blades in Canada except that in-
volved in the distribution of the blades with the United
Kingdom company’s two trade marks marked on them and
their packaging.

In that month, the plaintiff and Huston started advertis-
ing on a large scale and such advertising continued until
the time of the trial. No such advertising was designed
to inform the public that the manufacturer of the blades
being advertised for sale in Canada in association with
the trade marks in question after July 1963 was different
from the manufacturer of the blades sold in Canada in
association with such marks before that time and from the
manufacturer of the swords and garden tools so sold both
before and after that time. Indeed, while the advertising
that has been brought to the attention of the Court contains
no explicit statement as to the identity of the manufacturer
of the goods being advertised (or, indeed, any specific ref-
erence to the United Kingdom company, the plaintiff or
Huston) there is, as I read such advertising an obvious im-
plication
(a) that the blades being advertised for sale in Canada

after July 1963 were made in England, and

(b) that such blades were made by the manufacturer of
Wilkinson Sword (see, for example, the newspaper
advertisement depicting very prominently a ceremonial
sword with the trade marks in question stamped into
the sword blade and immediately under it a picture
of a Wilkinson Sword razor blade and a statement to
the effect, inter alia, that this—“The World’s finest
razor blade”—*“could only have come from the crafts-
men of Wilkinson Sword”) which, in fact, have always
been made in England by the United Kingdom com-
pany.

Furthermore, the television advertising of the blades by the
plaintiff and Huston was so got up, generally speaking, as
to convey the idea that there was a connection between the
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fact that the manufacturer was a sword-making company
and its ability to produce fine blades.

On June 19, 1964 the TUnited Kingdom company
registered its design mark in Canada under the Trade
Marks Act.

From February 19, 1965 to August 9, 1965 the defendant
purchased in England razor blades made, processed and
packaged in England by the United Kingdom company
(and therefore bearing the trade marks in question) and
imported them and sold them in Canada. Between Au-
gust 9, 1965 and the commencement of this action, the
defendant imported and, sold such blades but there is
nothing in the record to indicate whether the blades sold
by the defendant in Canada during this period were ac-
quired by the defendant while the United Kingdom
company was owner of the trade marks. Since the com-
mencement of this action, the defendant has acquired
such blades in England, imported them and sold them in
Canada and the defendant proposes to continue so pur-
chasing, importing and selling such blades unless restrained
by order of the Court.

On June 21, 1965 the United Kingdom company executed
a transfer of the two trade marks to the plaintiff. On
July 2, 1965 the defendant received a letter from the
plaintiff’s solicitors bearing date June 29, 1965 informing
him of the assignment of ithe trade marks, stating that the
sale in Canada of razor blades bearing the trade marks and
not purchased from the plamtlff is an infringement of the
plaintiff’s rights and warning that the plaintiff intended
to take prompt legal action to restrain any infringement.
The transfer was registered under the Trade Marks Act on
August 9, 1965. ‘

The facts that I have |out11ned up to this point reveal
the question that arises between the parties, as I under-
stand it, namely: Can the plaintiff, by virtue of the trans-
fer to it of its parent’s Canadian trade marks, prohibit
third persons from impori%ing and selling in Canada goods
manufactured abroad by the parent and bearing the trade

marks placed thereon by the parent?*

4 For a similar attempt to use trade marks to monopolize a market for
goods of a particular class, see In re Apollinaris Company’s Trade-Marks,
[18911 2 Ch. 186 at pages 225 et seq., and pages 229 el seq.
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This action was instituted on September 7, 1965. On
October 18, 1965 the defendant filed a statement of defence
and counterclaim whereby it, inter alia, brought into ques-
tion the validity of the registrations of the plaintiff’s trade
marks. Pursuant to a consent order, the defendant, on
March 31, 1966 filed an “amended” statement of defence
and counterclaim,

The plaintiff’s case, as pleaded, is simply
(a) that it is, and has been since August 9, 1965, the
registered owner of the two registered trade marks,
(b) that it “has, since July 1963 produced and sold razor
blades throughout Canada in large numbers in asso-
ciation with the said trade marks”, and

(e¢) that the defendant has imported into and distributed
in Canada razor blades to which the two trade marks
have been applied “but which are not wares of the
plaintiff” and has thereby infringed the exclusive right
of the plaintiff to the use of the trade marks.’

During the course of the hearing, counsel for the plaintiff

put his case on the plaintiff being owner (not registered

owner) of the registered trade marks, maintained that the
plaintiff’s exclusive rights to the marks arose on the execu-
tion of the transfer on June 21, 1965 and claimed judg-
ment in respect of infringements on and after July 2 when
the defendant was informed of the transfer. He did not,
however, seek any amendment to the statement of claim
although it clearly makes a claim for infringement of the
plaintiff’s rights as registered owner since August 9, 1965.°

5 The trial proceeded upon the basis that, upon the plaintiff establish-
ing at least one act of infringement and satisfying the Court that it had
sustained some damage, the question of what further infringements, if any,
had been committed and of damages or profits would be the subject matter
of a reference.

6 Had he done so, subject to what counsel for the defendant might
have said, I should have given the request favourable consideration be-
cause, as far as I can see, there is no possibility of the defendant having
suffered prejudice by such a change of pleading during the course of the
trial (unless, indeed, as well may be, the defendant agreed to certain facts
limited to a period of time prior to August 9, 1965, to which it would not
otherwise have been prepared to agree without making much more careful
investigation as to what actually happened).
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The defendant denies any infringement of the two trade
marks and calls in question their validity. The substantive
part of the statement of defence, which it is impossible
to summarize, reads as follows:

2. The Defendant denies that he has imported into and distributed
in Canada razor blades bearing trade marks to which the Plaintiff has
or had the exclusive rights'and denies that he has infringed any rights
of the Plaintiff whatsoever, for the reasons hereinafter set forth.

3. The Defendant admlits that the Plaintiff is registered as owner
by Assignment of Canadian Trade Mark Registrations Nos. N 8. 197/
50113 and 136,228, and admits that the assignment document dated
June 21, 1965 and recorded in the Trade Marks Office on August 9,
1965, was duly executed by, the authorized signing officers of Wilkinson
Sword Limited. The Defendant, however, denies the validity of such
registrations, including the validity of the trade marks themselves and
also the validity of the assignment thereof to the plaintiff, for the rea-
sons hereinafter set forth.

4, (a) The Defendant states and the fact is that all of the razor
blades purchased by him and imported into and sold in Canada are
legitimate and genuine products of the Plaintiff’s parent company,
Wilkingon Sword Limited. The Defendant alleges that, having pur-
chased these razor blades, which are the genuine product of the parent
company of the Plaintiff, he is entitled to import same into and sell
same in Canada. '

(b) The Defendant states and the fact is that the Plaintiff is a
wholly-owned and Wholly-éontrolled subsidiary of its parent company
in England, Wilkinson Sword Limited; that both are part and parcel
of one trading organization; that the Plaintiff does not and never has
acted independently of its parent company; and that the Plaintiff has
acted solely as the Agent of and on behalf of its parent company in
regard to all matters in issue herein. Accordingly, all rights alleged to
be vested in the Plaintiff iby reason of trade mark registrations and
assignment, if such are valid at all, which is not admitted but denied,
can only be vested in the Plaintiff’s parent company, Wilkinson Sword
Limited. Accordingly, the ‘Plaintiff has no right to take any action
against the Defendant for the sale of razor blades all of which are the
genuine product of its parent company.

(¢) The Defendant states that if the trade marks and/or assign-
ment thereof are valid, which is not admitted but denied, that such
assignment to the Plaintiff 'gives the Plaintiff no further rights than its
parent company, Wilkinson Sword Limited had as a result of such
trade mark registrations. Inasmuch as its parent company, Wilkinson
Sword Limited, has no right to sue the Defendant 1 regard to goods
sold by the Defendant in Canada which are legitimate and genuine
products manufactured by Wllkinson Sword Limited, then neither does
the Plaintiff have any such rights. The Defendant alleges that the
Trade Mark Act does not altllow and was not designed to allow persons
to set up such exclusive arrangements between parent and subsidiary
companies by which a subsidiary company can prevent any other per-
son from importing and/or selling in Canada the legitimate and
genuine goods of its parent company. Accordingly, no such rights can
or do flow from the assigmi‘lent of the trade marks to the Plaintiff.

|
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1966 5. (a) The Defendant alleges that the assignment of the two trade
VVII:{I(;I’SON marks 1n 1ssue herein 1s mnvalid because such assignment was executed
Swomp by Wilkinson Sword Limited, the British parent company of the Plain-
(CANADA) tiff, in favour of the Plaintiff, for no consideration and because Wilkin-
Lrop. son Sword Limited retains complete control over the trade marks and
J:I’I-)A can at any time obtamn a re-assignment from the Plamtiff herein. Aec-

o cordmgly, 1t 18 evident that the Plamntiff holds the trade mark rights in

Jackett P. Canada 1n 1ssue heremn only as an Agent and/or Trustee for 1ts parent

—_— company, Wilkinson Sword Limited and, therefore, such assignment 1s
invalid and totally void.

(b) The Defendant alleges that the assignment of the trade marks
n 1ssue herem 1s mnvalid because the purpose of such assignment was
not for a purpose contemplated by the Trade Marks Act but solely for
the purpose of attemptng to restrain the importation into and sale in
Canada of blades purchased from the Plaintiff’s parent company or
other associated companies. As this assignment was made solely for this
improper purpose, 1t 1s, therefore, totally 1nvalid and void.

6. (a) The Defendant alleges, and the fact is, that the words “Wal-
kinson Sword”, and the design of crossed swords, do not distinguish the
products of erther the Plantiff or its associated companies from those
of others, for the following reasons. The Defendant alleges and the fact
is that 1f such words and/or design ever did distinguish anything at all,
which 1s not admitted but denied, then they distinguish and at all
times have distinguished only razor blades manufactured by Wilkinson
Sword Limited, the British parent company of the Plaintiff, irrespec-
tive of by whom such razor blades have been finished, packaged and/
or sold, and have at no material times distinguished razor blades as
having been fimished, packaged, and/or sold by the Plamtiff, and such
trade marks are not and at no material time were distinctive of 1azor
blades finished, packaged and/or sold by the Plantaff.

(b) The Defendant alleges and the fact 1s that, n any event, since
about Jfuly 1963 the words “Wilkinson Sword” and the desmgn of
crossed swords, as apphed to razor blades, do not distingwsh any
products whatsoever, for the following reasons. The Defendant states
and the fact 18 that until July 1963 all razor blades bearing the said
trade marks that were sold 1 Canada were completely manufactured
and packaged by Wilkinson Sword Limited, the British parent com-
pany of the Plaantiff Such razor blades were originally sold in Canada
by Wilkinson Sword Limited through its exclusive distributor, the
John A. Huston Company Limited, until January 1963. From January
1963 until late 1n the spring of 1963, such razor blades, which were still
completely manufactured and packaged by Wilkinson Sword Limited,
were imported mmto Canada by the Plaintiff herein and then resold to
the John A. Huston Company Limited, who contmued to act as sole
distributor 1 Canada for such razor blades.

In or about July 1963 the Plamntiff began to put on the Canadian
market razor blades which 1t had imported from England, having pur-
chased same from its British parent company, Wilkinson Sword Lim-
ited mn a raw or unfinished state, and which razor blades had been
fimished, processed and packaged by the Plammtiff in Canada. Such razor
blades already bore the trade marks of Wilkinson Sword Limited, hav-
ing been applied to the razor blades during the first part of the manu-
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facturing process which was done by Wilkinson Sword Limited in Eng- 1966
land. These blades which bore the trade marks of Wilkinson Sword WIL;;;SON
Limited, the British parent company of the Plaintiff, were partially Sworp
manufactured m England by such parent company and partially manu- (Canapa)
factured and packaged m Canada by the Plamtiff herem, and were sold L.

in Canada by the Plamtiff heremm bearing the trade marks of the v
British parent company, Wilkinson Sword Limited, despite the fact Jupa
that these products were not products of Wilkinson Sword Limited. Jac—k—ea:P

Wilkinson Sword Limited, the British parent company of the —
Plamtiff herein acquesced 1n and allowed these razor blades, which
were not its product, to be put on the Canadian market, although any
rights to the trade marks 1n question herein remained the property ol
Wilkinson Sword Limited until at lease [sic] June 21st 1965

During the summer of 1963, both types of blades were present on
the Canadian market, the orgmal genuine product manufactured by
Wilkmson Sword Limited, and the product imported mn an unfinished
state and finished, processed and packaged by the Plamntiff herem, and
both of these types of blades bore the trade marks referred to herein,
Again, during the early part of 1965, the Defendant states and the fact
18, that he imported into and sold in Canada razor blades bearing the
trade marks 1n issue herein, which were the genuine product of Wilkin-
son Sword ILamited, who were, at this time, still the owners of any
trade mark rghts theremm Accordingly, at this time there were agan
two types of blades on the Canadian market, the genuine products of
the trade marks owner, Wilkinson Sword Limited, and the blades of
the Plantaff.

As a result of these facts the Defendant alleges, and the fact 1s,
that the trade marks in 1ssue herein ceased to be distinctive as early as
July 1963, and lost therr vahdity

(¢) The Defendant alleges, and the fact 1s, that the Plamntiff has
been, since July 1963 deceiving and misleading the Canadian public
into thimking that the razor blades that the Plamtiff sells are the
genumme products of its British parent company, Wilkinson Sword Lim-
ited The Defendant alleges and the fact 1s, that the Plamtiff has never
1n any way advised the Canadian public of the change that took place
m the manufacture of the razor blades sold by it in Canada, which
change took place at about the begmnning of the summer of 1963; that
the Plamtiff has deliberately misled the Canadian public 1n this regard
and that 1t continues to do so, mtending to trade on the reputation of
its British parent company, Wilkingon Sword Iimited, and on the
reputation of the stainless steel razor blade which was manufactured
oniginally only by Wilkinson Sword Limited, and that the Plamtiff has
intended to and has m faet misled the Canadian public mto thinking
that the razor blades bemg sold by the Plamtiff in Canada are still the
legitimate and genwine product of its British parent company, Wilkin-
son Sword Limited.

The Defendant alleges, and the fact is, that Wilkinson Sword
Limited has acquiesced in and allowed this distribution to go on during
the past two years and more.

Accordingly, the Defendant alleges that the trade marks in ques-
tion herein have lost their vahdity.
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Upon the opening of his argument, counsel for the defend-
ant summarized his attack on the validity of the two
registered trade marks® as being

(a) an attack, under section 18(1) (b) of the Trade Marks
Act, based upon a contention that they were not, at
the time of the commencement of these proceedings,
“distinetive” within the meaning of that word as
defined by section 2(f), and

(b) an attack based upon the fact that the trade marks
were being used to deceive the public.

He, at the same time, summarized his defence of no
infringement under three heads, viz,

(a) the defendant’s importation and sale of goods manu-
factured by the United Kingdom company with the
trade marks attached had the implied licence of the
United Kingdom company and the trade marks
distinguished the goods of associated companies of
whom the United Kingdom company was one,?

(b) the transfer of the trade marks in question was with-
out consideration and there was therefore a resulting
trust in favour of the United Kingdom company so
that a sale in Canada of goods manufactured and sold
by that company under the trade marks was not an
infringement of them,

(c) sales by the defendant before August 9, 1965 the day
on which the plaintiff became registered as owner of
the trade marks, do not constitute infringements
(1) because the statement of claim is for infringement

of a title expressed to commence on that day, and

7Some reference was made during argument to the decision of this
Court in Remington Rand Limited v. Transworld Metal Company Lim-
ited, [19601 Ex. C.R. 463, where the facts were similar to the facts in this
case. However, as my brother Thurlow pointed out at page 464, the valid-
ity of the plainfiff’s registered trade mark was not attacked in that case.

8 A contention that is raised by the first sentence of paragraph 4(¢) of
the statement of defence was not raised in the defendant’s counsel’s outline
of his position at the opening of his argument. Assuming that there is a
transfer of a trade mark by a manufacturer who has, before the transfer,
put wares of his manufacture in trade channels with the trade mark on it,
I should have thought that the transfer would not operate to prevent per-
sons who had acquired such goods in the ordirary course of trade from
selling them.
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(ii) because, in any event, the plaintiff’s rights by
virtue of the transfer did not arise until August 9,

1965 when the transfer was registered under the
Trade Marks Act;

and the plaintiff had failed to establish that sales
between August 9, 1965 and the commencement of
the action on September 7, 1965 were not of wares
acquired by the plaintiff before the United Kingdom
company ceased to be owner of the trade marks in
question, in which event there would be a right to sell
such goods notwithsta,fndjng the transfer of the marks
to the plaintiff.? ‘

As I have come to the conclusion that the trade marks
were not “distinctive” at t}:1e time of the commencement of
the proceedings bringing the validity of the marks into
question and that the régistra,tions of the trade marks
are, therefore invalid, it is not necessary for me to come to
any final conclusion with regard to any of the other ques-
tions raised. I propose, therefore, to indicate at this stage,
very briefly, how, as I view them without more mature
consideration, I would dec}de them,

As already indicated, I d;ecided, during the course of the
trial, that there was no evidence upon which it could be
held that the plaintiff a,nd{ the United Kingdom company
were carrying on business jointly or that one of them was
acting as agent for the otherf'. I did not regard the authorities
cited for the defendant in|this connection as establishing
any principle other than(ithat laid down by the Court
of Appeal in England in Gramophone and Typewriter
Limited v. Stanley, [1908] 2 K.B. 89, which was one of
the authorities upon which the defendant relied.?

I also, as I see it now, w yuld have difficulties in applying
the concept of resulting trust to the facts of this case. If
|

9 Assuming that the defendan:t were successful on this point alone, a
question would arise as to whether the plaintiff is entitled, in these pro-
ceedings, as presently framed, to bn injunction as though it were a quia
timet action. I mweed not decide this question.

10 The view upon which I actéd at that time, and which still scems to
me to be sound law is that the mllere fact that one incorporated company
controls another is not sufficient By itself to establish that the controlled
company carries on business as aéent of the controlling company.

|
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I had to decide this point, I should have to study very
carefully the views expressed by my brother Noél in
Dubiner v. Cheerio Toys and Games Lid., [19656] 1 Ex.
C.R. 524 at pages 554 et seq. My present difficulty is that I
do not see how it is possible for the owner of a trade mark
as defined by subparagraph (i) of section 2(¢) of the
Trade Marks Act to hold such a trade mark in trust for
some other person (except in the case where the trustee
owns all the assets of a business, including the trade marks
agsociated therewith, in trust for beneficiaries and operates
that business in his capacity as trustee for the benefit of
the beneficiaries).* Under our law of trusts, the trustee is
the owner but is bound by equity to hold the trust property
and all the fruits of it for the beneficiaries. By statutory
definition, the kind of trade mark that we are discussing
is a mark that is used “so as to distinguish” goods manu-
factured or sold by the owner of the mark. It cannot be
used to distinguish goods manufactured or sold by some-
body else. Compare section 2(f) of the Trade Marks Act.
If, therefore, I had to apply the trust concept here it
would seem to me that I should have to conclude that a
trade mark owned by the owner as trustee would have to
be used to distinguish goods manufactured or sold by him
as trustee, and not goods manufactured or sold by the
beneficiary of the trust.

With reference to the plaintiff’s right to rely on sales
in Canada prior to August 9, 1965 as acts of infringement,
if the only question were the state of the statement of
claim, I should be prepared to hear an application for
leave to amend even at this late date. Furthermore, I am
inclined, as I see it now, to accept the submission of counsel
for the plaintiff

(a) that registration of the transfer is not necessary to
make a transfer of a registered trade mark effective
under section 47,** and

11 One of my doubts 1s whether it is possible to carry on a business as
trustee in the absence of special statutory or contractual status.

12 Compare Ihlee v. Henshaw, (1886) 31 ChD. 323 per North J. at
page 324. See also The Magnoha Metal Company v. The Atlas Metal
Company and Others, (1897) 14 R P.C 389 and Blhghtly Industries Associa-
tion Ld. v. The Scottish Home Industres Association, Ld, (1927) 44
R.PC. 269.
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(b) that section 19 confers on the “owner” of a registered li’?f

trade mark the exclusive right to its use in Canada Wmxinson
. Sworp

whether or not he appears on the register as owner. (Canana)

With reference to the goods sold in Canada after August 9, ;21

1965 and before the commencement of the action, I am  —

inclined to the view that there must be implied a reserva- Ja(’kitt P,

tion in a transfer of a trade mark in respect of goods already

put in trade channels by the transferor (see footnote #8)

and that the onus was on the plaintiff to plead and establish

that the infringements complained of were not sales of

such goods.

The remaining submission of counsel for the defendant,

before I come to section 18(1)(d), is that there have been

such misrepresentations by the plaintiff in the use of the

trade marks transferred to it as to invalidate the trade

marks. As I see it at the moment, such misrepresentations

(e.g. that the goods finished and packaged by the plaintiff

are wares manufactured by the United Kingdom company)

is not a separate head of invalidity under our Act. It may

well, however, be a relevant circumstance in deciding the

question raised under section 18(1)(b).

I turn now to section 18(1)(b) which reads, in part, as

follows:
18. (1) The registration of a trade mark is mnvahd if

(b) the trade mark is not distinctive at the time proceedings
bringing the validity of the registrafion mto question are
commenced ;

The question under section 18(1)(b) is whether the
trade marks were distinetive “at the time proceedings bring-
ing the validity of the registration(s) into question” were
commenced. Whether that time in this case is the date that
the action was instituted, September 7, 1965, the date that
the original statement of .defence and counterclaim were
filed, October 18, 1965, or the date that the amended state-
ment of defence and counterclaim were filed, March 31,
1966, is not, as I apprehend the facts, a matter upon which
I must reach any conclusion in this case. I shall deal with

90302—2
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the matter as though the relevant time were the period
from September 7, 1965 to March 31, 1966, because I can
detect no change in the material state of affairs during that
period.

I propose, therefore, to consider whether, during the
period from September 7, 1965 to March 31, 1966, the trade
marks in question were “distinetive” within the meaning
of that word as defined by section 2(f) of the Trade Marks
Act, which reads:

2. In this Act,

(f) “distinetive” in relation to a trade mark means a trade mark
that actually distinguishes the wares or services in association
with which it is used by its owner from the wares or services
of others or is adapted so to distinguish them;

The question that I must answer is whether the trade
marks in question, during the period from September 7,
1965 to March 31, 1966, actually distinguished the razor
blades processed and packaged by the plaintiff from the
wares of “others”. In doing so, I must bear in mind that
the United Kingdom Company falls within the class of
“others” because, as I have already indicated, that is the
foundation of the plaintiff’s case against the defendant and
is the only conclusion that, in my view, can be reached on
the material before the Court.

In my view, it is beyond dispute that, on the facts that
have been placed before the Court, the trade marks in
question did not during the relevant period “actually
distinguish” the plaintiff’s razor blades from the wares of
others and I must therefore hold that the trade marks were
not “distinetive” at any time during that period. Accord-
ingly, I hold that their registrations were invalid by virtue
of section 18(1)(d).

A brief reference to the facts will suffice to show why 1
feel constrained to reach that conclusion.

For a period of over forty years, from 1920 until July
1963, these two very striking trade marks were used in
Canada to distinguish wares—garden tools, swords and
razor blades—manufactured by a particular manufacturer
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in England.*® Following such a prolonged exposure of the 1966
Canadian purchasing public to these marks as indicating Wmrmvsox

the goods of a particular manufacturer in England,* in (gxr‘m)

July 1963 the plaintiff started to introduce into trade chan- L.

nels in Canada, under the same marks, razor blades that  jo,

were only partly manufactured by the manufacturer whose Jacketh P

wares such marks had previously identified and that were
partly manufactured by the plaintiff, without in any way
indicating to the members of the Canadian purchasing pub-
lic that such goods were not the razor blades—manufactured
by a manufacturer in England in whose wares they had pre-

18 Compare Impex Electrical Ld. v. Weinbaum, (1927) 44 RP.C. 405
per Tomlin, J. at page 410: “If a manufacturer having a mark abroad has
made goods and imported them into this country with the foreign mark on
them, the foreign mark may acquire in this country this characteristic, that
it is distinctive of the goods of the manufacturer abroad. If that be shown,
it is not afterwards open to somebody else to register in this country that
mark, either as an importer of the goods of the manufacturer or for any
other purpose. The reason of that. is not that the mark is a foreign mark
registered in a foreign country, but that it is something which has been
,used in the market of this country in such a way as to be identified with
a manufacturer who manufacturesin a foreign country. That, I venture to
think, is the basis of the decision in the Apollinaris case ([1891] 2 Ch. 186).
It seems to me to be the basis of the decision in the case before Mr. Jus-
tice Clauson of Lacteosote Limited v. Alberman (44 RP.C. 211) and it
seems to me to be consonant with good sense.” Contrast J. Ullmann & Co.
v. Leuba, (1908) 25 R.P.C. 673 (P.C.) where the Hong Kong trade mark
denoted in Hong Kong the goods of the Hong Kong retailer and not the
goods of the foreign manufacturer who supplied them to him.

14 Whether or not the individual members of the purchasing public
were aware of the United Kingdom company’s name is immaterial—the
theory is that those who had shov‘:rn a preference for the goods sold under
the marks had learned to have confidence in the manufacturer of such wares
regardless of whom he might be. See Wotherspoon v. Currie, LR. 5 E. & 1.
App. 508, per Lord Hatherley, L.C. at pages 514-15: “Therefore the name
‘Currie’ ought to be distinct, as I believe it is, and the name of the article
again, if it has acquired & name, should not, by any honest manufacturer,
be put upon his goods if a previous manufacturer has, by applying it to his
goods, acquired the sole use of the name. I mean the use in this sense, that
his goods have acquired by that description a name in the market, so that
whenever that designation is used he is understood to be the maker, where
people know who the maker is at all—or if people have been pleased with
an article, it should be recognized at once by the designation of the article,
although the customers may not know the name of the manufacturer. It
may very well be that hundreds oﬁ people like Glenfield Starch, and order
it because they think that it is the Ibest starch that they ever used, without
having heard the name of Mr. Watherspoon, and without knowing him at
all. They say, I want the thing that bears that name, the thing made in a
particular way, made by the ma.nu‘facturer who makes it in that way, and
there being only one manufacturerl who does make it in that way, I want
the article made by that manufacturer.”

90302—2} !
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sumably learned to have confidence—that they had been
previously purchasing under the same trade marks. (I
should have been inclined to have reached the conclusion
that the blades so finished by the plaintiff were neverthe-
less still manufactures of the United Kingdom company,
and that there was therefore no change in substance in
what was being distributed in Canada under the trade
marks, were it not for the fact that both parties take the
position—by their pleading and by submission of counsel
—that the blades sold by the plaintiff after July 1963 were
blades manufactured by it and not by the United Kingdom
company.) Commencing, therefore, in July 1963, as a result
of the acts of the plaintiff, there were in trade channels in
Canada, razor blades reaching the Canadian purchasing
public under the trade marks in question some of which
were manufactured by the United Kingdom company in
England and some of which were (as I must find for the
purpose of this case) manufactured by the plaintiff in
Canada and there was no means whereby the purchasing
publiec could know that all such blades were not manu-
factured by the manufacturer in England in whose wares
their previous experience with the trade marks in question
would lead them to have confidence.’® Indeed, each blade
—those made by the plaintiff in Canada as well as those
made by the United Kingdom company—bore the words
“Made in England” and there was no advertising at any

15 Compare Anookool Chunder Nundy v. Queen-Empress, (1900) 27
LL.R., Calcutta 776 per MacPherson and Hill, JJ. at page 780: “Assuming
however that this mark, being the trademark of the Chartered Mercantile
Bank of India, London and Chma, could after that Bank ceased to do
business become by user the trade-mark of the Mercantile Bank of India,
there is 1 this case no sufficient proof of the user necessary to effect that.
A mark to be a trade-mark must be a mark used for denoting that the
goods are the manufacture or the merchandize of a particular person and
the particular person in this case is according to the charges the Mercantile
Bank of India. The prosecution had, therefore, to prove that this mark was
used for denoting that the gold bars were the manufacture or merchandize
of that Bank. The mark 1n iteelf does not denote anything of the kind, and
it is not necessary that 1t should do so. But it was origmnally used to denote
something else, and there is no evidence that it had acquired i the market
any other meaning or that it was understood to denote that the gold bars
upon which it was impressed were the gold bars imported by the Mercan-
tile Bank of India ”

As to the possibility of circumstances requiring the publishing of infor-
mation as to ownership of a trade-mark to avoid confusing the public, see
Peggy Sage Inc. v. Sicgel Kahn Company of Canada Limited, [1935]
S.C.R. 539 at page 549.
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relevant time to the Canadian public, either connected
with the goods as distributed or otherwise, that would give
the public any indication that an inereasing proportion of
the blades that they were getting under the trade marks
in question, which were still registered in the name of the
United Kingdom company, were actually manufactured in
Canada by a Canadian manufacturer. In addition, at this
same time—after July 1963—garden tools and swords
manufactured in England by the United Kingdom com-
pany were being put into trade channels in Canada by the
plaintiff under the same two trade marks.*®

In the period during which this situation prevailed, I can
only infer that the trade marks in question signified to the
Canadian purchasing public that the goods associated with
the marks in question were manufactured by whatever man-
ufacturer in England had been making the goods that they
had been buying in association with such trade marks for
over forty years.'”

During the period from July 1963 to June 1965, when
the plaintiff was putting into trade channels some goods—
garden tools and swords—manufactured by the United
Kingdom company and some goods—razor blades—man-
ufactured by the plaintiff, all under the two trade marks
belonging to the United Kingdom company, the defendant
imported and sold in Canada, under the same two trade
marks, razor blades manufactured and sold by the United
Kingdom company. Such importation and sale in Canada
was quite legal and proper as far as the trade marks in
question are concerned.

The situation in which the plaintiff was putting into trade
channels in Canada under trade marks belonging to the
United Kingdom company some goods manufactured by the

16 Durmng this period after July 1963, while the trade marks m question
were still owned by the United Kingdom company, I can find no material
difference between the facts of this case and those 1n Bowden Wire Ld. v.
Bowden Brake Company Ld., (1914) 31 R.P.C. 385 (HL.) where 1t was
held that the owner of a trade mark had made it invalid by permutting
a related company to use 1t on the latter company’s goods.

17 Compare Robert Crean and Co. Lid. v. Dobbs and Co. [1930]
SCR. 307. See also Wood v. Butler, (1886) 3 R.P.C. 81 per Fry, L.J. at
page 92. “ . . . where a person uses a word and represents that word to be
applicable to the product of a manufacturer . . . other than himself, so as
to produce the belief that the goods are the manufacture of that third
person . . ., he cannot say that the word is distinctive of his own manu-
facture”.
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United Kingdom company and some goods manufactured
by itself continued until June 22, 1965, when the United
Kingdom company transferred the two trade marks to the
plaintiff. From that time until the commencement of these
proceedings, and indeed until the trial, the plaintiff con-
tinued to put into trade channels in Canada, in association
with the trade marks in question, some goods manufactured
by the United Kingdom company (garden tools and swords)
and some goods manufactured by the plaintiff (razor blades)
without in any way*® indicating to the Canadian purchasing
public that the trade marks were now being used to mean
anything other than that which they had meant in the
past—namely, that all the wares with which they were
associated were wares of the manufacturer whose wares had
been marketed in association with such marks prior to 1963.
(It might presumably have been intended by the plaintiff
that the trade marks indicate only that the goods were
goods sold by the plaintiff—the only representation that
could truthfully have been made with reference to the
garden tools and the swords as well as the blades. This
might have been sufficient to make their use by the plaintiff
use as trade marks as defined by section 2(¢) (i) ; I make no
finding on that. The question here, however, is whether
they “actually” distinguished the plaintiff’s goods within
section 2(f) and there is not a scintilla of evidence of any
effort to educate the Canadian purchasing public to under-
stand that the trade marks in question, after June 1965,
were used only in association with goods sold by the
plaintiff.)?®

181 do not regard certain references to the Canadian company that
were placed in positions on the packages where they were almost certain
not to be noticed as bemg of any relevance for the purpose of this review.

19 The plamtiff placed considerable reliance upon section 48 of the
Trade Marks Act which provides, in effect, in part, that if a mark is used
as a trade mark for the purpose of distinguishing wares sold by him, it
shall not be held mvalid “merely on the ground” that he or a predecessor
in title has used it for the purpose of distingwishing wares manufactured by
him. This section does not, as I read 1t, change the approach that has to be
made m particular circumstances under section 18(1)(d) apart from it. In
this connection, I regard as applicable to the current Canadian Act what
was said by P. O. Lawrence, J. m In re Application by The Hoipoint Elec-
tric Heating Company, (1921) 38 R.P.C. 63 at page 71: “It is argued . . .
that . . . the mark ought not to be registered, because it is deceiving the
public into the belief that the goods which had become known as those of
the manufacture of the Hotpoint Company were really being manufactured
by a different manufacturer; and, if it did not deceive them, it at all events
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There is no indication of any material change in the way 1966

in which goods were put by the plaintiff in Canadian Wmxmvson
trade channels in association with the trade marks in (c,l’if,;?n
question during the period before the filing of the amended Iﬁ”

statement of defence and counterclaim or of any change in  Jupa
the appreciation of the purchasing public, during that JackettP.

period, as to the significance of such marks. '——

In these circumstances, the only inference I can draw is
that the trade marks during all relevant periods “actually”
—but falsely—indicated, after June 21, 1965 to the Cana-
dian purchasing publie, as they indicated during the period
of over forty years before that time, that the goods with
which they were associated were goods manufactured by
some United Kingdom company—whether or not they knew
its name. There is not one bit of evidence to indicate that
the trade marks “actually”, at any relevant time, indicated,
to the Canadian purchasing public, that the wares to which
they were attached were wares of the plaintiff—either as
manufacturer or seller—or even that such wares were wares
manufactured or sold by some unidentified person other
than the manufacturer of the wares in association with
which the marks had been used in Canada from 1920 to
1963. The trade marks in question, at no time, distinguished
wares of the plaintiff as manufacturer or vendor from wares
of the United Kingdom company or any other person.

In my view, there can be no question as to the correct
answer to the question raised by section 18(1)(d) read

would lead to confusion in the minds of the public as to who were the real
manufacturers of these goods. iI can conceive circumstances where the
manufacturer has gained a reputation with reference to certain goods under
a particular mark and ceases t0 manufacture those goods but hands over
the manufacture to other persons and still sells the goods under the mark
which he used when he himselfl manufactured the goods. Under those cir-
cumstances he might possibly lose the right to the mark, and it might be-
come descriptive. It is quite true that a mark can indicate the seller or
selector of the goods and need not necessarily indicate the manufacturer,
but if the reputation of the mark has been gained owing to its being used
by the manufacturer, and it has become known as the manufacturer’s
mark, I think it might very well cause deception and confusion, if it were
used afterwards, without something on the mark itself, for the purpose of
indicating only the seller of the goods which were being manufactured by
somebody else”. All that section 48 says is that a trade mark shall not be
held invalid “merely” on the ground that it was previously used for a pur-
pose other than its current use: It does not say that it will be valid even
if it does not actually distinguish the wares of its owner as required by
section 18(1)(b) as a condition fto the validity of its registration.
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with section 2(f) if that question is to be answered as a
question of fact.?’ Indeed, counsel for the plaintiff did not
really contest the result as a finding of fact on the evidence.

What counsel for the plaintiff says, and this is really the
nub of his case, is that there is an implication from sub-
section (1) of section 47, which authorizes transfers of
trade marks, that, when a transferee uses a trade mark
after it is transferred to him, there is a presumption of law
that the trade mark “actually distinguishes” his wares
regardless of what significance it may have in fact for mem-
bers of the Canadian purchasing public.?* His contention, as
I understand it, is that such an implication must flow from
section 47 for, otherwise, the section has failed to achieve
any substantive change in the law.?

20 See Dubiner v. Cheerio Toys and Games Litd., [1965] 1 Ex. C.R. 524
per Noel J at page 549

21 This, as 1t appears to me, would be to 1mply an ntention by Parlia~
ment to nullify the “fundamental rule” that “one man has no right to put
off lis goods for sale as the goods of a rival trader, and he cannot, there-
fore ... be allowed to use ... marks ... by which he may induce purchasers
to believe that the goods which he is selling are the manufacture of another
person”. See Reddaway v. Banham, [1896] A C. 199 at page 209 where
Lord Herschell adopts a passage from Lord Kingsdown in the Leather
Cloth case. That Parllament impliedly authorized what the Courts have
always regarded as a fraud on the public seems to me so obviously wrong
that I am tempted to dispose of this argument by adopting the words of
Lindley LJ, m Edwards v. Dennis, (1885) 30 ChD. 454 at page 476:
“That construction of the Act seems so irrational that I cannot adopt it”.

22 This contention 1s based upon an assumption that Parliament must
be presumed to have intended to change the law n a substantial way.
This 15 not necessanly so. Compare section 21 of the Interpretation Act,
R S C. 1952, chapter 158. Compare also the effect attributed by the Courts
to section 14 of chapter 22 of the Statutes of 1879—see footnote #33. For
purposes of this case, I do not need to explore the possible uses of a trade
mark under the Canadian Act where there are two or more companies
under a common control and carrying on connected businesses One view,
and the one on which the plamntaff obviously had to msist, 1s that a trade
mark must be used only to distinguish goods of the owner of the trade
mark and 1t 1s infringement to use it on goods of a closely related com-
pany (even the parent of the owner of the trade mark). It would be
consistent with this view to permit joint ownership and registration (under
the Interpretation Act, the singular includes the plural) of a trade mark
s0 that 1t could then be used to distinguish the goods of the owners One
such possibility that I do not need to consider 1s whether a trade mark
as defined by the present Canadian statute, which was first enacted in
1953, can be adapted to the concept of a “single organization” such as
concerved of by Angers J. in the Good Humour case, [1937] Ex. CR. 61
at page 74 (unless, indeed, there is a partnership, in which event pre-
sumably the registration should be in the name of the partnership). Another
unexplored area that I can avoid considering in this case is the “commercial



2 Ex CR EXCHEQUER COURT OF CANADA [1968] 161

The Trade Marks Act was intended, as I read it, to be a E‘f
code of law relating to trade marks in Canada (whether or Wmxmxsox
not it is exhaustive of the common law, I need not con- (SX\I‘;‘;”A)
sider). It is therefore a statute to which the principles  Lao.

enunciated by Lord Herschell in Bank of England v. Vagli-  jou,
ano apply.? In deciding what any portion of the Act means, Tackent P
therefore, “the proper course is in the first instance to = _—_
examine the language of the statute and to ask what is its

natural meaning, uninfluenced by any considerations de-

rived from the previous state of the law, and not to start

with inquiring how the law previously stood, and then,
assuming that it was probably intended to leave it un-
altered, to see if the words of the enactment will bear an
interpretation in conformity with this view”. As Lord
Herschell points out, resort may of course be had to the
previous state of the law for the purpose of aiding in the
construction of the code where there is some reason for it,

for example,
(a) where a provision is “of doubtful import”, and

(b) where, in the code, words are found that had pre-
viously acquired a technical meaning, or had been used
in a sense other than their ordinary sense (in which
event the same interpretation might well be put upon
them in the code).

Lord Herschell emphasized that the first step taken should
be to interpret the language of the statute, and that an
appeal to earlier decisions can only be justified on some
special ground.*

Applying these principles to the construction of section
47 of the Trade Marks Act, as a part of the statutory
scheme or code created by that Act, I find, as far as the

sense” of “proprietorship” of a trade mark and of the business in which
1t 18 used to which Duff J. (as he then was) made passing reference in
The Bayer case, [1924] S C.R. 558 at page 584. Exther of these approaches
would serve only to negative the plamtiff’s case as they both envisage a
group ownership or right to use the trade mark which would be incon-
sistent with the 1dea of infringement by using the trade mark on the goods
of one member of the group when it 1s registered in the name of another
member,

23 [1891] A.C. 107 at pages 144-5.

24 See also Robwson v. Canadian Pacific Railway, [1892]1 A.C. 481,
Quebec Railway, Light, Heat and Power Company, Limited v. Vandry,
[1920]1 A.C. 662, and S. & 8. Industries Inc. v. Rowell 56 D LR. (2d) 501
per Martland J. at p. 505.
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problems raised by this case are concerned, no such doubt
as to the effect of the statute as might require resort to the
previous law; and while words are employed that have a
long history in the law of trade marks, their meaning is
reasonably clear when they are considered in relation to
the facts of the business and commercial world, without
resort to earlier decisions.

Confining myself to the provisions of the statute in so
far as they are relevant to the facts of this case, I can
explain how I understand them as follows:

1. Section 2(¢)(1) defines the particular kind of
trade mark with which we are concerned. It is a “mark”
that is used by a person for the purpose of distinguish-
ing or so as to distinguish wares manufactured or sold
by him from those manufactured or sold by others.

2. Sections 29 to 39 provide a procedure whereby
a person who uses, or has commenced to use, a trade
mark may obtain its registration in the register pro-
vided for by section 26.

3. Section 19 provides that the “registration” of a
trade mark in respect of certain wares, unless shown to
be invalid, gives to the owner the exclusive right to
the use throughout Canada of such trade mark in
respect of such wares.

4, Section 47 provides that a registered trade mark
is transferable.

5. Section 18(1)(b) provides that the “registra-
tion” of a trade mark is invalid if the trade mark is
not “distinctive” at the time proceedings bringing the
validity of the registration into question are com-
menced; and “distinctive” in relation to a trade mark
is defined by section 2(f) to mean a trade mark that
“actually distinguishes” the wares in association with
which it is used by its owner from the wares of others.

Leaving aside all the many aspects of the Act that have
no bearing on the problem raised by this case, the language
of the statute quite clearly, as I read it, contemplates a
registered trade mark which is used (sections 2(¢)(i) and
89) to distinguish the owner’s goods from the goods of
others and which is invalid unless it “actually distinguishes”
the owner’s goods from the goods of others (sections 2(f)
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and 18(1)(b)); and it contemplates that such a registered E‘f
trade mark may be transferred either with or without the WiLkmnson
goodwill of the business' in which it is being or has been (S,Zm‘;)
used. The effect of a transfer of a trade mark is obviously, LED
(a) that the transferor, the former owner, immediately o
ceases to have any right to use the trade mark to JackettP.
distinguish his goods because the exclusive right has,
by virtue of sections 19 and 47, become vested in the

transferee; and ‘

(b) the exclusive right to use the trade mark in respect
of the goods for which it was registered becomes vested
in the transferee.?

It does not, however, take much thought to realize that
this exclusive right that has become vested in the transferee
is a right to use the mark as a “trade mark” and not a
right to use it for any (:)ther purpose; and a right to use
it as a trade mark is a right to use it for the purpose of
distinguishing or so as to /distinguish the owner’s wares from
the wares of others.?® (Any use by the owner that would
have the inevitable effect of making the purchasing public
think that his wares and the wares of some other person
are the wares of the same person would be quite outside the
exclusive right vested iP him by the transfer—compare
sections 16 and 6.) Furthermore, the exclusive right vested
in the transferee by the transfer is subject in his hands,
as it was in the hands (Tf the transferor, to the condition
that the registration of!the trade mark is invalid if, at
the time of an attack by legal proceedings, it does not
“actually distinguish” the owner’s wares from the wares

of others.

26 am assuming that none of the common law lLimitations on the
validity of a transfer of a trade mark are applicable to a transfer under
section 47(1). (Compare Pinto v. Badman, (1891) 8 R.P.C. 181 per Fry,
L.J. at pages 194-5.) I express np opinion as to whether a transfer would be
void or invalid per se if made in such circumstances, for example, as to
indicate an intention to use it as a fraud on the public. It is not necessary
for me to decide that question |in this case.

26 A submission was made by counsel for the plaintiff that section 4
defines how a trade mark is to'be used so as to comply with the require-
ment that it be used “for the purpose of distinguishing” wares of the owner
in the definition of a trade mark. As I read section 4, it relates exclusively
to the question as to when a trade mark is to be regarded as used “in asso-
ciation with wares” for the purposes of a provision where such expression
is used as, for example, in section 5.
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All this seems to me to be perfectly clear from a reading
of the statute. I do not find any provision of “doubtful
import” that requires resort to the prior law as an aid
to construction and, if there are any terms that might be
regarded as having previously acquired a technical sig-
nificance—e.g., “distinguishes”—resort to the common law
decisions shows that their meaning in the common law
cases is that which appears obvious on a reading of the
statute unaided by such cases.

My conclusion is therefore that there is no need,
applying the principles laid down by Lord Herschell in
Vagliano’s case, to resort to the history of the law of trade
marks as an aid to the interpretation of section 47 and
that there is nothing in section 47 or the remainder of the
Act to warrant reading into that section the very important
addition contended for by counsel for the plaintiff, having
regard particularly for the substantial change in the con-
cept of a trade mark as defined by the statute that such
addition would involve.

There is, however, a decision that might be regarded as
authority for the application of the rule in Heydon’s case,
3 Co. Rep. 7a; 76 E.R. 637. See Eastman Photographic
Materials Company v. Comptroller-General, [1898] A.C.
571, per Lord Halsbury L.C. at page 573.*" While I have
some doubt as to the applicability of this rule where there
is such a careful and complete code of trade marks law as
is found in our 1953 statute (because such a code so
obviously, in my view, calls for the application of the rule
in Vagliano’s case), I propose to review the history of our
trade marks law on the assumption that the rule as applied
by Lord Halsbury in the Photographic Materials case is
applicable.

In the latter case, at page 576, the rule is stated as
being that it is not only legitimate but highly convenient
to refer

(a) to the former Act,

(b) to the ascertained evils to which the former Act
had given rise, and

27 An attempt was made by counsel for the plaintiff during argument
to refer the Court to a report of a Departmental Committee. I did not
permit it because 1t was not shown that it was to be used for any proper
purpose The above case must be read, in this connection, with Assam
Railways and Tradwng Co., Lid. v. CIR., [1935] A.C 445
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(¢) to the later Act which provided the remedy.

What I now propose to do may appear to go further than
is contemplated by the rule as so stated but, if the history
of the legislation is to be used as an aid to interpretation,
it would seem best to review it comprehensively.

At common law, apart from statute, trade marks have
their origin in the tort of passing off. The fundamental rule
was that no man has the right to put his goods up for sale
as the goods of a rival trader. Using the trade marks with
which the rival trader marked his wares to enable the pur-
chasing public to distinguish them from those of others
was one way of committing the tort of passing off. Grad-
ually, this protection afforded to the user of a trade mark
by way of the tort of paflssing off crystallized into the rec-
ognition of the trade mark as a property®® belonging to the
trader who had so used it that, in the minds of the pur-
chasing public, it distinguished the wares to which he
attached it from the wares to which it was not attached.
Having regard to this function performed by a trade mark,
the Courts felt constrained to hold, even when it became
recognized as property, ﬂ%l&t its transferability was limited
by its nature. Obviously, if, while a trade mark signified
to the purchasing public the goods of A, it were transferred
to B and B forthwith attached it to his goods and offered
them to the purchasing public, it would, in the absence of
special circumstances, signhify to the public that the wares
of B were the wares of A, which would be a misrepresenta-
tion and would be therefore, in a certain sense, a fraud on
the public. The common liavv only recognized one exception
to the rule against transferring trade marks and that was
the case where the transferee took over the transferor’s
business in which event the use by the transferee of the
trade mark that had been employed by his predecessor in
the business would “according to the ordinary usages of the
trade”® be understood by the purchasing public as saying
no more than that he was carrying on the same business as
his predecessor had formerly carried on. In such a case, as

28 The Leather Cloth Company, Limited v. The American Leather
Cloth Company, Limited, (1863} 4 De G J. & 8. 136 per Lord Westbury,
L.C. and (1885) 11 H.L.C. 523 (HL ); Singer Manufacturing Company v.
Loog, (1882) 8 AC. 15, per Lord|Blackburn at pages 29 et seq.; Somerville
v. Schembri, (1887) 12 A.C. 453.

29 The Leather Goods case, (1865) 11 HL C, 523 per Lord Cranworth
at pages 534-5 and per Lord Kingsdown at page 542.
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Lord Cranworth said in the Leather Goods case, there was
nothing to make it improper for the purchaser to use the
old trade marks, as they would, in such a case, “indicate
only that the goods so marked were made at the manufac-
tory which he had purchased”.?® To this exception itself
there was an exception in the case where the trade mark
signified something to the public that could only be true
when attached to the goods of the original owner of the
trade mark, for example, a mark that signified the works
of a famous artist.*

The significant point to be recorded in this review of the
common law is that the common law not only visited a
trade mark that was so used as to mislead or confuse the
public (that is, a trade mark that had ceased actually to
distinguish the goods of the owner) with invalidity, but
it refused to recognize the validity of a transfer of a trade
mark not made in connection with a limited class of change
of ownership of business regardless of whether the transferee
could use the trade mark so as not to mislead or confuse
the publie. In other words, in addition to regarding a trade
mark as invalid (i.e., as having become publici juris) when
it ceased to perform its function of distinguishing the
owner’s wares in the minds of the purchasing public,®! the
common law regarded o transfer of a trade mark as invalid
except in the particular case where it accompanied a transfer
of a business in which it could continue to be used without
misleading or confusing the purchasing public.??

30 The Leather Goods case, (1865) 11 HL.C., per Lord Kingsdown at
pages 544-5: “Though a man may have a property in a trade mark, in the
sense of having a right to exclude any other trader from the use of it in
selling the same description of goods, it does not follow that he can in all
cases give another person a right to use it, or to use his name. If an artist
or an artisan has acquired by his personal skill and ability a reputation
which gives to his works in the market a higher value than those of other
artists or artisans, he cannot give any other persons the right to affix his
name or mark to their goods because he cannot give to them the right to

practise a fraud upon the public”. (The underlining is mine.) See also

Bury v. Bedford, 118641 4 De G. J. & 8., 351 at page 368.

81 See, for example, Ford v. Foster, [18721 LR. 7 Ch. A. 611, per Sir
G. Mellish, LJ., at page 628.

82 See Pinto v. Badman, (1891) 8 R.P.C. 181, per Fry, LJ. at pages
194-5: “Therefore, I conceive that that is the limit of the assignability of
trade mark. It can be assigned, if it is indicative of origin, when the origin
is assigned with it. It cannot be assigned when it is divorced from its place
of origin, or when, in the hands of the transferee, it would indicate some-
thing different to what it indicated in the hands of the transferor”.
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From 1883 until 1938, this rule was reflected in the 1066
statute law of the United Kingdom concerning the registra- Wxmsox
tion of trade marks, which 1speciﬁcally provided that a trade <ch‘2;%
mark, when registered, couild be assigned only in connection L;f"
with the goodwill of the business concerned.® Jupa

In Canada, on the other/hand, a registered mark was, by JackettP.
statute, “assignable in law”. See section 14 of chapter 22 ~
of the Statutes of 1879. This was the statutory state of
the law (see, for example, Section 15 of R.S.C. 1927, c. 201)
until 1932; but it would séem that the Courts read info it,
by implication, the com.ﬁnon law requirement that the
assignment accompany a change in ownership of the good-
will of the business.* In 1932, this was spelled out in section
44(2) of The Unfair C’on?zpetition Act, 1932, chapter 38,
of the Statutes of 1932, and, as such, continued as part of
the statute law of Canada until the present statute was

enacted in 1953. |

A parallel development in the law of trade marks is the
principle applied to the ]icL:nsing of the use of trade marks
by someone other than the owner. The law has been sum-

marized succinctly by Mr. Fox in his textbook on the

subject as follows: |

A licence to use a trade mark was considered unnecessary if the mark
was to be used in connection| with the goods of the proprietor of the
trade mark, and as illegal beq‘ause leading to deception if it was to be
used in connection with the |goods of anyone else. (2nd ed. Vol. 1,
p. 387)

Here again the principle ofj the common law was the logiecal
development of the legal character of a trade mark as a
mark to distinguish the goods of the owner from the goods
of others. Just as the purll:hasing public would be misled
or confused, in the ordinary case, if a transferee of title to
a trade mark used it on his goods at a time when it sig-
nified to the public the goods of the transferor, so the pur-
chasing public would be misled or confused if a licensee

88 Section 2 of The Trade Marks Registration Act, 1875, Section 70 of
the Patents, Designs and Trade Marks Act, 1883, and Section 22 of the
Trade Marks Act, 1905.

8¢ Compare The Bayer Co. v. American Druggist Syndicate, [1924]
S.CR. 558, per Duff J. at page 583, and Great Atlantic and Pacific Tea
Company v. The Registrar, [194 "] Ex. C.R. 233, per Thorson P. at page
237. See also Annotation by Russc‘el S. Smart [1923]1 4 D.L.R. 555.
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1966 ysed a trade mark on his goods at a time when it signified
Wokmnson to the publie the goods of the owner of the trade mark.?®
'WORD
(Cavapa) It goes without saying that many attempts at transfers

LED of trade marks and of licensing their use have run foul of
JubA  these limitations on such activities. In some cases, such
Jackett P. transfers or licenses have been bad because they resulted in
deception or confusion of the public. In some cases they
have been held bad simply because of the legal bar to the
particular transfer or licence. Where the latter has been
the case there has, presumably, been a feeling of grievance
because the desires of this particular class of property owner
have been frustrated by purely technical rules for no good
reason. Such unnecessary interference with an owner in
disposing of or using a trade mark is the only thing that I
have been able to discover in my review of this branch of
the law that might be regarded as an “ascertained evil” for

the purpose of the rule in Heydon’s case.
The new 1938 legislation in the United Kingdom en-
deavoured to meet this particular point of view by section
22 of the Trade Marks Act, 1938, which reads in part as

follows:

22. (1) Notwithstanding any rule of law or
equity to the contrary, a registered trade mark shall
be, and shall be deemed always to have been, assign-
able and transmissible either in connection with the
goodwill of a business or not.

(2) A registered trade mark shall be, and shall be
deemed always to have been, assignable and transmis-
gible in respect either of all the goods in respect of
which it is registered, or was registered, as the case
may be, or of some (but not all) of those goods.

(7) Where an assignment in respect of any goods
of a trade mark that is at the time of the assignment
used in a business in those goods is made, on or after
the appointed day, otherwise than in connection with
the goodwill of that business, the assignment shall not
take effect until the following requirements have been

35 The Trade Marks Act, which came into forece in 1953, provides for
a very special type of licensee called a “registered user” subject to safe-
guards to protect the public interest. See section 49.
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satisfied, that is to say, the assignee must, not later
than the expiration of six months from the date on
which the assignment is made or within such extended
period, if any, as the Registrar may allow, apply to
him for directions with respect to the advertisement of
the assignment, and must advertise it in such form
and manner and within such period as the Registrar
may direct.

(8) Any decision of the Registrar under this sec-
tion shall be subject to appeal to the Court.

The scheme of this United Kingdom legislation seems to be
to provide for assignment in the case of registered trade
marks, as follows:

(a) an assignment of a trade mark in connection with
the goodwill of & business is unfettered just as it
was under the previous law,

(b) an assignment of a trade mark that is not being
used in any business at the time of the assignment
is unfettered, and

(¢) an assignment of a trade mark that is at the time
of the assignment used in a business otherwise
than in connection with the goodwill of that busi-
ness cannot take effect until the fact of the assign-
ment has been communicated to the purchasing
public in such a manner as, in the view of the
Registrar or the Court, the circumstances of the
particular case require in order to protect the
public from deception or confusion. (I am infer-
ring here what, as seems obvious to me, is the duty
of the Registrar under section 22(7)).

Certainly, I find no indication in this provision that it was
intended by the United Kingdom Parliament to allow a
transferee to use a trade mark in association with his goods
even though it would indicate to the purchasing public
that they were the goods of the transferor.?®

86In R.J. Reuter Coy. Ltd. v. Mulhens, (1953) 70 RPC. 235,
Evershed, M R., referring to this provision, said at page 251: “...in my
judgment 1t 158 now clear that...a mark may be validly assigned by one
manufacturer to another without any assignment of the business or good-
will of the assignor, and so as thenceforth to be distinctive of a manufac-
turing origin different in fact from the previous manufacturing origin, so
long, at any rate, as the mark is not deceptive.” (The underhining 1s mine.)

90302—3

169

1966
——t
WILKINSON
Sworp
(CaNaADA)
L.

o
Jupa

Jackett P.



170

1966

2 RC.de’E. COUR DE I’ECHIQUIER DU CANADA 119681

This is the background—sketched in broad outline only—

WinsnvsoN against which subsection (1) of section 47 of the Canadian

Sworp
(CanaDpa)
Lm

.
Jupa

Jackett P.

Trade Marks Act was enacted in 1953. It reads:

47. (1) A trade mark, whether registered or unregistered, is
transferable, and deemed always to have been transferable, either in
connection with or separately from the goodwill of the business and
1 respect of either all or some of the wares or services 1n association
with which 1t has been used.

Applying the rule in Heydon’s case, in my view the posi-
tion is that, under the Unfair Competition Act, immediately
before the present law came into force, a trade mark could
not be transferred except with the goodwill of the business
in which it was used. This resulted in a transfer being
held to be invalid even in a case where it was at least
arguable that it could be used by the transferee as a trade
mark to distinguish his goods from the goods of others
without misleading or confusing the public.*” I cannot
assume that Parliament accepted it as an evil to be legis-
lated against—indeed, I cannot believe that anybody put
it forward as such an evil—that, under the previous statute,
transfers were not allowed to operate so as to permit the
use of trade marks to mislead or confuse the public. I can
only assume that when Parliament adopted the new pro-
vision in the 1953 Canadian statute, it did so on the view
that it was not necessary to have a public official or the
Court dictate to a transferee how he is to educate the

% That a change in public understanding as to the significance of a
particular trade mark is possible 1s illustrated by Bourjois & Oo. v. Katzel,
260 U.S. 689 (1923) where, as appears from the judgment delivered by
Mr. Justice Holmes, a trade mark of a foreign manufacturer came to
indicate, after 1t was assigned to a United States distributor, “by public
understanding, that the goods come from the plaintiff although not made
by 1t.” Whether or not the state of the law as reflected by such decisions
as In re Apollinaris Company’s Trade-Marks, [1891] 2 Ch 186, Lacteosote
Limited v. Alberman, 44 R.P.C. 211, Impex Blectrical Ld. v. Weinbaum,
44 RP.C. 405, John Sinclair’s Trade Mark, (1932) 49 RP C. 123, Robert
Crean & Oo v. Dobbs & Co, [1930] SCR. 307, and The Great Atlantic
& Pacific Tea Co. v. The Registrar of Trade Marks, [1945] Ex. CR. 233,
constituted an “evil” against which section 47 of the Trade Marks Act
was directed seems to me to be at least questionable. Probably, 1t depends
upon how one formulates the “evil”’. That 1t was not possible to effect a
transfer for the purpose of using a trade mark to distinguish the goods
of the new owner from the goods of others was certainly a gap in the law.
That 1t was not possible under the old law to effect a transfer as part of a
scheme to lead the public to believe incorrectly that the goods of the new
owner come from the same manufactory as the goods previously marketed
under the same trade mark cannot conceivably have been regarded as an
“evil”. Tt 18 only, however, if this latter formulation be regarded as the
“evil” against which Parliament was legislating when 1t enacted section 47,
that there 18 any substance 1n the argument of the plaintiff as to the effect
of section 47.
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public as to a change in ownership of a trade mark that
has been transferred—as the United Kingdom Act con-
templates by section 22(7) and (8)—because section 18(1)
(b) read with section 2(f) of our Act operates as an auto-
matic sanction to ensure that the transferee does not
permit the trade mark to be used, after it has been trans-
ferred, as an instrument for deceiving or confusing the
purchasing public.

For the above reasons,® the protracted nature of which
I regret, I reject the submission of counsel for the plaintiff
that subsection (1) of section 47 must be read as implying,
as a matter of law, that any use by the transferee of a
transferred trade mark actually distinguishes his goods
from the goods of others whether or not such use does so
in fact,.

The plaintiff put forward an alternative argument based
on subsection (2) of section 47 of the Trade Marks Act
of 1953, which reads as follows:

(2) Nothing in subsection (1) prevents a trade mark from being
held not to be distinctive if as a result of a transfer thereof there

subsisted rights in two or more persons to the use of confusing trade
marks and such rights were exercised by such persons.

This provision should be read with section 15, subsection
(1) of which reads as follows:

15. (1) Notwithstanding section 12 or 14, confusing trade marks
are registrable if the applicant is the owner of all such trade marks,
which shall be known as associated trade marks.

Subsection 15 authorizes confusing trade marks being reg-
istered in the name of the same person. Section 47(1)
authorizes the transfer of one of them. As a result, if section
15 and section 47(1) are read literally, they authorize con-

# 1t should not be overlooked that there 1s sufficient explanation for
the wording of section 47(1) in the fact that the definition of trade mark
m the 1953 Act extends to certification marks and proposed marks as well
as marks that have gaimed some meaning 1m the market as to the origin
of the goods. Furthermore, the rule in section 44(2) of the Unfair Competi-
tion Act was worded so as to invalidate assignments of a class permitted
by such decisions as Re Farina’s Trade Marks, (1881) 44 L.Tns. 99,
In re Wellcome’s Trade-Mark, (1886) 32 Ch.D. 213 and In Re Greenlees’
Trade Marks, (1892) 9 R P C 93, where the assignments of the trade marks,
while separate from the goodwill of the business, had the effect of uniting
ownership of the trade mark and ownership of the goodwill of the business
in which 1t had gained its reputation in the market. Such factors themselves,
apart from any other explanation of the statutes, are sufficient answer to
the contention that section 47 (1) must be interpreted as impliedly authoriz-
ing the misleading or confusmng of the public when such contention is based
upon the view that there is no other explanation for the wording of the
subsection that gives 1t any effect.
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fusing registered trade marks being owned by different
persons. Subsection (2) of section 47 says that, if there
should be a case where that did happen and “such rights
were exercised by such persons”, notwithstanding the ex-
press authority in section 15 for confusing trade marks,
they may be held not to be distinctive. The plaintiff,
however, says that, on the application of the maxim
expressio unius est exclusio alterius, a transferred trade
mark cannot be held not to be distinctive in any case not
covered by section 47(2). In my view, having regard to the
obvious purpose of section 47(2) and the very improbable
result that, if that particular maxim is applied in the man-
ner proposed by the plaintiff, Parliament intended to au-
thorize, by implication, the deception of the publie, the
argument must be rejected. Where Parliament did intend
to require that the use by some person other than the owner
should be deemed by the Court to be use by the owner,
it said so expressly (see section 49(3)) and provided safe-
guards for the protection of the public. See section 49(7),
Dubiner v. Cheerio Toys and Games Litd.* per Noél J.
at pages 541-2, Heublein Inc. v. Continental Liqueurs
Proprietary Ltd 2 and “Bostitch” Trade Mark? per
Lloyd-Jacob J. at page 195.

My conclusion is, therefore, that the reglstratlons of the
trade marks in question are invalid. The defendant may
move for judgment in accordance with that finding at some
time convenient to all concerned.

39 [1965] Ex. C.R. 524. 4011031 C.L.R. 435.
41[1963] R.P.C. 183.
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APPENDIX

I have, to the best of my ability, done justice to the
arguments made to me in this case. These have not included
any reference to the concluding words of section 2(f), which
reads as follows:

(f) “distinctive” in relation t(i) a trade mark means a trade mark that
actually distinguishes the wares or services in association with

which 1t is used by its owner from the wares or services of others
or is adapted so to distinguish them;

No attempt was made tcl) relate the concluding words of
this paragraph “or is adapted so to distinguish them” to
the words in section 2(m) of the Unfair Competition Act
“adapted to distinguish particular wares falling within a
general category from other wares falling within the same
category”. It seems obvious to me that there can be no
more than a superficial relationship.

The words in section 2(1]‘) of the present Act relate to
whether a particular trade mark is, as a matter of fact, at a
particular time “distinctive”. It is not a question as to

whether a mark falls within a concept of “trade mark”.

Obviously, a trade mark is distinctive in fact if it actually
distinguishes. However, that would be an unrealistic re-
quirement for the validity of a mark that has only recently
been put into use. In such a case, it is sufficient, reading
the latter part of section 2(5‘), if the trade mark is “adapted
so to distinguish them”—that is, is adapted so as actually
to distinguish the wares in association with which it is used
by its owner from the wares of others. Whether it is so
adapted cannot be decided, in my view, by reference only
to the mark itself. It mustl depend also upon the meaning
that such mark will have when used for the particular
market. *
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BETWEEN:
LYLE E. BRANCHFLOWER ......... PLAINTIFF;
AND

AKSHUN MANUFACTURING COM-
PANY and V. & S. MACHINE COM-; DEFENDANTS.
PANY INC. ...t

Patent—Patent Act, R.SC. 1952, c. 203—Subsection (8) of section 46—
Ice removing blades for use in flake ice making machines.

In this conflict proceeding under subsection (8) of section 46 of the
Patent Act, R 8C. 1952, c. 203, as amended, to determine the respective
rights of the parties on applcations for a patent or patents contam-
ing claims numbered in this action C-1 and C-4, the subject matter
was ice removing blades for use i flake ice makmg machmes.

Held, (1) That the plaintifi’s and defendants’ respective applications for
patents in this matter were directed to two different and distinguish-
able ice removing blades;

(2) That the ice removing blades described in the plaintiff’s application
for patent contained the elements described in claim C-4, and the
defendants’ does not; and that the plaintiff invented the design of
the blades which has the elements prescribed in all the words in
conflict claim 'C-1 and the defendants’ does not;

(3) That the plaintiff made and disclosed the invention within the
principles of Christiani and Nielsen v. Rice [1930]1 S.CR. 443 and
the plaintiff formulated his inventions empirically within the principles
of Scragg & Sons Ltd. v. Leesona Corporation [1964] Ex. CR. 649.

(4) That the plaintiff 15 entitled to costs.

CONFLICT PROCEEDING under Patent Act.
W. R. Meredith, Q.C. and D. M. Finlayson for plaintiff.
James A. Devenny and N. Fyfe for defendants.

GissoN J.:—This is a conflict proceeding under sub-
section (8) of section 45 of the Patent Act, RS.C. 1952,
c. 203 as amended, to determine the respective rights of the
parties on their applications of a patent or patents contain-
ing claims which are numbered in this action C-1 and C-4.

The plaintiff resides at Seattle, Washington and is the
owner of Canadian patent application 626,587 filed Febru-
ary 7, 1952 (Ex. P-1).

The defendant, V. & S. Machine Company Inc., is a State
of Illinois corporation and is the owner of Canadian patent
application 616,890 filed July 14, 1951 (Ex. F), being the
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assignee of it from the defendant Akshun Manufacturing
Company, another State of Illinois corporation (see Ex. N),
which in turn was the assignee from the alleged inventor,

one Gerald M. Lees (see Ex. M).

Both the plaintiff’s and the defendants’ applications each
describe flake ice making machines to make sub-cooled flake
ice. Nothing in either application, including the claims,
however, apart from the reference to the blades for
removing ice (sometimes referred to as knives, cutters,
sweepers, etc.) was not known to persons skilled in the art
prior to the beginning of 1949.

Both the plaintiff and the defendants filed applications
for patents in the United States and each were issued a
patent. The plaintiff’s United States patent contains a
claim similar in wording to claim C-1 in this action and a
claim practically similar in wording to claim C-4, the only
difference being in the words of the last phrase thereof.

The relevant dates of filing in the Canadian and United
States patent offices of plaintiff and defendants are as
follows:

February 8, 1951—The plaintiff, Branchflower, filed U.S.
application for patent, serial number 210,030 (Ex.
P-3) resulting in U.S. patent No. 2,735,275 (Ex. P-4)

February 7, 1952—The plaintiff, Branchflower, filed
Canadian application serial number 626,587 (Ex. P-1)

April 9, 1951—The defendants’ assignor, Lees, filed U.S.
application for patent, serial number 220,044 (Ex. R)
resulting in U.S. patent no. 2,716,869 (Ex. S)

June 14, 1951—The defendants’ application was filed in
Canada, serial number 616,890 (Ex. F); a duplicate
of Ex. R above.

The decision of the Commissioner of Patents in this
matter was made on August 13, 1959 by which he awarded
conflict claim C-4 to the plaintiff and conflict claim C-1 to
the defendants.

On November 5, 1959 the plaintiff instituted this action
claiming that conflict claim C-1 should also have been
awarded to him and the defendants deny this and by
counter-claim claim that conflict claim C-4 should also
have been awarded to them.
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Conflict claims C-1 and C-4 read as follows:
C-1

A flake 1ce maker and removing device comprnsing a vertical
cylindrical shell member open at the bottom and having an inner
surface; refrigerating means refrigerating the said inner surface so
that water deposited thereon will form into ice; water supply means
depositing water on said inner surface; a driven member coaxially
mounted of and in said cylinder; a plurahty of axially spaced apart
1ce removing blades carried by said driven member, each having an
outer arcuate ice engaging edge portion disposed generally mm a
horizontal plane, and 1n close proximity to said mner surface, whereby
1ce forming on said mner wall 18 removed at a plurality of locations;
and a water collecting trough at the lower edge of said inner surface.

C4

A machine for the manufacture of flake ice, comprising: a
cylindrical shell having an inner surface adapted to be refrigerated;
means for supplymng water to said surface so that ice in sheet form
may be formed thereon; rotatable means arranged coaxially of said
shell; base means extending axially of and secured to said rotatable
means; axally spaced apart lce removing blades secured to said
base means adjacent to said inner surface, each of said blades having
a face normal to said surface, and said face being at an angle to the
plane of 1ts rotation, and with the leading portion thereof at a
higher elevation than the trailing portion.

Flake ice, the product of the machines in both the plain-
tiff’s and the defendants’ said applications, is ice in the
form of small relatively thin pieces, ragged edged, as distin-
guished from being in block or cube form. Flake ice is
typically of reasonably uniform thickness of approximately
L inch. Its other dimensions are irregular but it is ordinarily
no more than 1 inch across in any other dimension. The
general appearance of a single piece of flake ice is not
unlike a tiny reasonably regular piece of broken window
glass.

Flake ice is also sub-cooled, usually to a temperature of
from 0 degrees to 20 degrees above F.

Flake ice has many uses, but very important uses have
been and are in the fishing and poultry industries. It is
particularly desirable for these purposes because flake ice
provides a very large area for cooling per unit of weight,
much greater than any other commonly used form of ice
such as blocks, cubes or crushed ice.

Flake ice is preferred for the fishing industry over cube
ice or crushed ice for additional reasons other than its

large surface area. To be useful in the fishing industry, ice
must be of sufficiently small particle sizes so that it can be
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easily packed in the fish carcass. Flake ice does not have
strong sharp edges or lumps which might tear the fish flesh.
Flake ice put to this use, being sub-cooled, will not pack
into a solid mass in storage, which would make it difficult
to handle. Flake ice is very satisfactory in all aspects
mentioned and is in great demand for the fishing industry;
and also the poultry indusltry.

There was nothing new’about flake ice in 1949. It had
been made and used for decades. It had been made by
causing water to freeze on a smooth surface and then by
some mechanical means was broken off into small pieces.

Both applications for peitent herein use this method.

Both applications also relate to making ice on the inside
of a rotary drum and then taking it off by blades (some-
times called knives, cutters, sweepers, ete.) causing it to
fall to the bottom of the drum as flake ice.

In 1949 there also was flothing new in the refrigeration
equipment used to freeze.

Both applications relate 'to essentially the same matter.

And as stated, all other components of the ice machines
in both applications were part of the prior art in 1949.

What is in issue in these proceedings is the assertion of
each inventor that he invented the blades, (sometimes
called knives, cutters, sweépers, ete.) for removing the ice
in an ice removing machinje producing flake ice, containing
all the elements described|in conflict claims C-1 and C-4.
Each claims to have made the inventive break-through.

Ernest H. Sinclair, a QOnsulting engineer in Toronto,
called as a witness by the Iplaintiff, puts it this way:

In summary, it was known to produce the known substance flake
ice by applying water to the inside or outside of a refrigerated drum,
and it was also known to rem!mve the ice by various kinds of cutters
or blades. Any improvement making use of the features just referred
to would have to have involred particular new and useful design of

one or more of such features.

What was desired to be achieved by a flake ice making machine
was known. It was known that machines for producing flake ice
should ideally produce dry, ' becooled, friable, discrete flakes of ice
of large surface area in relation to weightl

The plaintiff’s submissio1 in brief is this: Conflict claims
C-1 and C-4 are drawn in sufficiently broad language that

1Ex. P-12, pp. 13-4. |
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they describe each of the plaintiff’s and defendants’
machines except for the cutting blades (sometimes called
knives, cutters, sweepers, etc.) and that the only matter in
issue is the design of the respective blades of the parties;
that the plaintiff in designing and fabricating his blades
invented the subject matter of claims C-1 and C-4; that
the defendants (Lees) in designing and fabricating, or in
describing its blades, did not; provided, however, that the
plaintiff does not say that the defendants (Lees) did not
make any invention, but instead says that Lees made
another and different invention not containing the elements
described in claims C-1 or C-4; and that the plaintiff
alleges a date of invention not later than July 31, 1950.

The defendants’ submission in brief is this: That the
cutting blades (sometimes called knives, cutters, sweepers,
ete.) such as filed as Ex. P-20 at this trial which the parties
agree is a blade invented by Lees and designed by him
sometime in July or August, 1949, is within the concept
of claim C-1; that the plaintiff’s alleged invention is not;
that claim C-4 is inoperative or (conceding that the blade
Ex. P-20 does not contain the elements deseribed in claim
C-4) it is within Lees’ concept of invention on a so-called
two-faced theory (see p. 102 of Ex. I, Note Book of Lees);
that the plaintiff’s alleged invention is not within the
concept of claim C-4; and that the defendants allege a
date of invention of July or August, 1949.

‘At the time of this trial, the plaintiff, the alleged
inventor of the invention in his application, was too sick
to testify; and the defendants’ alleged inventor, Lees, was
dead.

Part of the plaintiff’s evidence was that the licencee
under its United States patent, containing essentially
claims C-1 and C-4, North Star Ice Equipment Co. Inc.,
employing the concept of the plaintiff’s alleged invention
of his blades, had manufactured and sold over 1,000
machines in the world market, 300 of which had been sold
in Canada.

The defendants, on the other hand, adduced no credible
evidence that any machine incorporating the Lees invention
of blades Ex. P-20, was ever sold commercially.

The plaintiff’s witnesses were: Mr. Ernest H. Sinclair,
mechanical engineer, Toronto, Ontario; Mr. Allan J.
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Treuer, President of North Star Ice Equipment Co. Ine.,
and former partner with the plaintiff in the firm known as
Lyle E. Branchflower and Company, Seattle, Washington;
Mr. Meryl H. Jenkins, production superintendent in 1949
and 1950 and now, of Lyle E. Branchflower and Company;
Mr. Paul Blivene, a patent attorney, formerly of Seattle,
Washington, who in 1950 was retained by the plaintiff to
prepare and file his application for a United States patent.

The defendants’ witnesses were: John E. Watkins,
mechanical engineer of Maywood, Illinois; James Albright,
President of both the defendant Companies; Lew K.
Flanders, a general attorney at law, Seattle, Washington.

The plaintiff by letter agreement dated May 3, 1949
(Ex. D) hired the said Gerald M. Lees, the defendants’
alleged inventor, to construct an ice machine and for this
purpose to prepare shop drawings in consultation with the
foreman of Lyle E. Branchflower, one Charles Nelson, for
the production of a unit which should produce approxi-
mately ten tons of flake ice per 24 hour day. The agree-
ment provided among other things as follows:

... For your technical knowledge and preparation of drawings,
supervision of assembly, and starting of the operation of the unit,
we will pay you at the rate of $10000 per week for the 6 week’s
period. When the unit has been put into operation, we will then pay
you the $40000, or total of $1,00000 for the engineering, design, and
supervision of construction of this unit.

It is further understood that you will design and supervise con-
struction of additional units on the basis of $500.00 per unit, if we so
desire.

The preparation of the drawings will be done in your residence.
Fabrication and production of the various units for the machine will
be contracted for by us and all costs will be paid by us The assembly
of the machine will be 1mn our own shop.2

Lees’ employment terminated on August 18, 1949 after
a disagreement.

At least by August 18, 1949 a so-called experimental
machine had been fabricated and was working at the
premises of Lyle E. Branchflower and Company. The blades
in it designed by Lees were similar to the blades Ex. P-20
which the plaintiff agrees is a blade invented by Lees.

Prior to this employment of Lees by the plaintiff, namely,
on April 19, 1949, Lees attended the law office of Lew E.

2Ex D
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Eﬁz Flanders, the said attorney at Seattle, Washington, for the

%B&l:f;— purpose of having pages 100, 101, 102 and 103 of a Note

v. Book of his, alleged to be a record of his invention for an
1\1/}?15?;1:- ice making machine, notarized. This Note Book is Ex. I.
TomING gO- Mr. Flan'ders affixed his signature as a Notary Public and
Macrmve 1is notarial seal on said pages on April 19, 1949.

Co.INC. Page 100 dated March 25, 1949° reads in part:

Gubson J. A way to make a large ice machine. . . . Run two sets of knives,
one set for each plate (essentially Lessard-Lees knife assy) ...

At page 102 dated March 27, 1949* there appear these
words:

An efficient knife for flat surface. . .. It seems to me that if 1

could make a thin cut nearly thru the ice sheet & then start driving

the wedge to apply shear to the bond that this would be more
efficient.

There then follows subject sketches of blades and opposite
one appear these words: “Lay this off”. This is alleged to
mean curved.

Then under date March 29, 1949, page 102° there
appears a sketch of a blade with a saw cut in it, the tail
portion of which is bent down. These words appear under it:

A good knife perhaps Use 20° (sharp) blade thruout apply shear
by making a saw cut & bending tail end of blade down to bear down
on 1ce —“Spht the log & then drive the wedge”.

The evidence of the plaintiff, by the witness Treuer, is
that the said experimental machine using blades similar
to Ex. P-20 was not satisfactory because it did not remove
substantially all the ice and would not run for long periods
unattended, among other things; and that as a conse-
quence, the plaintiff continued to experiment with the
design of blades to produce a more satisfactory ice cutting
machine. I accept this evidence.

Treuer testified that not later than July 31, 1950, the
plaintiff had designed and had caused to have fabricated
blades in an ice making machine which produced the
successful results sought. Ex. P-29 is part of a rail con-
taining eight blades, all of which are examples of such
blades. Mr. Treuer says the plaintiff disclosed this to him,
to Charles Nelson who caused the actual fabricating of
them, and to others in the plant of Lyle E. Branchflower.

345Fx I
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I aceept this evidence and also infer that the milling along
the bottom of such blades had been done by that time.

Treuer says the plaintiff gave these blades (Ex. P-29)
to Mr. Blivene, the said patent attorney, on October 19,
1950, when the plaintiff retained the latter and authorized
him to prepare a patent application. Mr. Blivene testified
that he received Ex. P-i29 and used it in preparing the
United States patent application of the plaintiff. Mr.
Blivene also testified that he made various inquiries of
the plaintiff and of the émployees at the plant of Lyle E.
Branchflower to assure ‘hlmself that there was no joint
inventor of Ex. P-29. I accept this evidence.

The engineer, Sinclair, called by the plaintiff, said that
he had seen machines working commercially which had
blades in them incorporating the plaintiff’s concept of
blades exemplified by the blades on Ex. P-29. He said they
were in machines made by North Star Ice Equipment Co.
Ine. He identified Ex. P-31 and Ex. P-32 as examples of
such North Star Ice Equipment Co. Inc. blades. He iden-
tified Ex. P-11-F, which is an enlarged version of figure 9
of a drawing of the pla,lntlﬂ’s blade in his said Canadian
patent application. i

Sinclair’s affidavit as filed, complied with Rule 164B of
this Court and also the O:r‘dler of this Court dated December
14, 1966 concerning the ¢onduct of this trial.

"Watkins, the engineer| who gave evidence on behalf of
the defendants, had never seen a machine working which
he identified as using Nc?rth Star blades implementing the
alleged invention of the plalntlff exemplified by the blades
in Ex. P-29; and also had never seen a flake ice machine
operating Whlch had 1n its blades employing the Lees
concept of blade as exempllﬁed by the blade Ex. P-20.

An affidavit of Watkins was filed purporting to comply
with Rule 164B of thls| Court, but it contained nothing
which related to the provisions of the said Order of this
Court dated December 14, 1966, that expert testimony at
the trial could be adduciadt as to the technical significance

of the words and phrases‘| of claims C-1 and C-4.
Speaking generally, Sinclair’s evidence, in my view, in
the main is to be preferred to that of Watkins. His experi-

ence over thirty years and his technical training admirably
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gfz qualified him to give the evidence he did, and his evidence

BFLR?JI;IVCE? including that adduced on cross-examination, I prefer
v. where it conflicts in any way with that of Watkins on any

AKsSHUN . . . . .

Manurac- Inaterial point. Watkins, in my view, was more advocate

Turing Co. :
oV &S, than witness.

l‘égcfﬁlg’ﬂ Speaking generally also, Albright for the defendants was
oo an unsatisfactory witness. He described himself, inter alia,
—  as‘a promoter of patents. He was not truthful in respect
to certain material evidence at this trial. From this, from
his general demeanour, and from other indicia, I conclude
I do not accept any of his evidence in so far as it is relevant
to the determination of the issue of this action. Other
facets of the unreliability of this witness were expressed
by the plaintiff as far back as July 28, 1950. (See letter
to the plaintiff from Albright dated July 28, 1950, which
was put in evidence by the defendants as Ex. 0.)

On the evidence, the issue for decision in so far as conflict
claim C-1 is concerned, resolves itself into a question as
to whether the plaintiff invented the design of the blades
in the structure (Ex. P-29) and whether such design has
the elements prescribed in these words in conflict claim
C-1, namely: “each having an outer arcuate ice engaging
edge portion disposed generally in a horizontal plane”;
or whether the defendants’ (Lees) invention of blade Ex.
P-20 which it is agreed was invented in July or August,
1949, has the elements called for in those said words in
conflict claim C-1.

On the evidence, the issue for decision in so far as conflict
claim C-4 is concerned, is again whether the plaintiff
invented the blades in the structure (Ex. P-29) and also
whether they have the elements called for in these words
in said claim, namely: “axially spaced apart ice removing
blades secured to said base means adjacent to said inner
surface, each of said blades having a face normal to said
surface, and said face being at an angle to the plane of its
rotation, and with the leading portion thereof at a higher
elevation than the trailing portion.”; or whether as con-
tended by the defendants, claim C-4 is inoperative in that
it does not describe the concepts of the blades on Ex, P-29
or Ex. P-20 (which the defendants concede) or alterna-
tively, whether it describes the Lees invention of blade
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disclosed at page 102 of his Note Book (Ex. I) on a so-
called two-face theory (which is discussed later in these
reasons).

As to the wording of both claims, they should be inter-
preted, in my view, according to the ordinary dictionary
meaning of same.

As to the above quoted relevant words in conflict claim
C-1, I am of opinion that Sineclair in his said affidavit filed,
and orally, adequately and correctly explains them, even
though in employing the words he did, he had in mind in
the main, the blades used in a North Star flake ice machine
and the North Star ice machine generally. This does not
detract from their validity. His words of description are:

12, (12) “Outer arcuate ice engaging edge portion”—The phrase
altogether means a particular surface. This is the surface (portion)
of the ice removing blade that actually comes into contact with
the ice and exerts a downward force on the ice below the blade
which breaks adherence to the drum wall. It is clear that in
the apparatus shown in both of the patent applications set forth
1 paragraph 66 hereof, such surface is the lower surface of each
blade. The drum wall is round and cylindrical and the outer
extremity (edge) of the surface on the blade is curved (arcuate)
to match the curvature of the drum wall. The ice removing blade
is mounted on the driven arm so that its outer edge clears the
drum wall by a very small clearance which I know from my
experience in the industry to be about 0005”; such dimension
1 practical terms 1s approximately equal to the thickness of
a sheet of good bond paper. The underneath surface of the
blade engages the ice, pushmng the ice downward until the bond
of the 1ce to the drum wall is broken. Thus the ice falls by
gravity out of the machine into storage.

(13) “Disposed generally in a horizontal plane”—Although these
words have a broader general meaning, as applied to machines of
the kind described in the patent applications set forth in para-
graph 6 hereof, this phrase refers to the orientation or position
of the ice engaging surface of the ice removing blades when

66, THAT I am aware that this action is concerned with a
patent applhication of Lyle E. Branchflower, Serial No. 626,587 entitled
“ICE MAKING MACHINE AND THE ART THEREOF” and a
patent application of Gerald M. Lees, Serial No. 616,800, entitled
“KNIVES FOR FLAKE ICE MAKING MACHINES”, both of which
applheations I have read The opening words of the said Branchflower
application state that 1t 15 concerned with “the makmg of sub-
cooled ice in flake form” and the opening words of the said Lees
applhieation states that 1t is concerned with “an improved machme
for making flake ice and a knife therefor”. Assuming the quoted
words in the last sentence are used in the sense that they are used
as terms relating to refrigeration m the food processing industries, 1t
is my opinion that both the said patent applications have to do with
the manufacture of a particular form of ice known as flake ice.
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properly positioned in the ice making machine The drum wall,
although round, 1s vertical or upright. If one placed one leg of a
carpenter’s square upright agamst the mside wall of the drum
and the other leg toward the shaft in the center of the drum,
the ice engaging surface of the ice removal blade would rest upon
the mwardly extending leg of the carpenter’s square. Thus, the
working surface of the blade may be said to be generally mn a
horizontal plane.
(14) “Outer arcuate ice engaging edge portion disposed generally
wm a horzontal plane”—This phrase combmes Nos. 12 and 13
phrases so the combmed definition of Nos. 12 and 13 apphes
This phrase defines the placement and position of the working
surface of the ice removal blades. The “edge portion” 1s the
working surface on each blade. Its outer extremity is arcuate
and 1n the Branchflower application referred to in paragraph 6
hereof, matches the curvature of the drum wall. This surface
18 generally horizontal in that 1t extends from the vertical wall
inwardly toward the central shaft in a horizontal direction.?
2. THAT upon reviewing my sad affidavit of March 21,
1967, it seems to me that a further comment will be helpful in
understanding the facts deposed to Particularly in Paragraph
12(12) and 12(14) of my said affidavit I have referred to the
term “arcuate edge portion”, and I wish to point out that the
expression “arcuate edge portion” is distinguishable from a struc-
ture which 18 “tangential” to the inner wall of the drum.,
“Tangential” implies a straight line which is a tangent to a cirele
and “arcuate edge portion” could therefore not be “oriented m
a substantially tangential direction in relation to the inner wall”8

I agree with the opinion of Sinclair that the above
quoted words of claim C-1 require that the ice removing
blades have a working surface generally in a horizontal
plane and that such surface be outer arcuate and ice
engaging.

The blades of the plaintiffi exemplified by Ex. P-29
clearly fulfil this requirement of structure in that, inter
alia, it is arcuate along its full working surface and all of
such surface gets into the ice (engages it). The Lees’ blade
exemplified by Ex. P-20 does not. It is outer arcuate only
on the front part of it where it scores the ice and is not
in the rear part so to speak, of its blade which wedges
the ice off; and in consequence does not engage the ice
along the whole of its working surface.

I also agree with Sinclair that to engage the ice is to be
in the ice and not just touch it and such engaging must be
in an ice removing functional part of the blade. As stated,
the blades exemplified by Ex. P-29 fulfil this requirement
and the blades exemplified by P-20 do not.

7Ex. P-12 pp. 89. 8 Ex. P-23.
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As to the above quoted relevant words in conflict claim ffz
C-4, I am of the opinion that Sinclair adequately and Brance-

correctly explains them. His words of description are: o
12 (24) “A face normal”—Normal 18 another word for perpendicular. f,}f;g&lg_

The drum mside surface 18 vertical and the lower surface (face) myring Co.
of the 1ce removal blade 18 generally horizontal. Vertical 1s usually & V.&S.
thought of as perpendicular to horizontal and vice versa. Hence, l\éACHINE
the under surface or face of the ice removing blades may be EC'
said to be perpendicular or normal to the vertical surface of @Gibson J.
the drum on which the ice is formed. —_—

(25) “A face normal to said surface”— The surface 1s the inside
surface of the drum. The face is the underneath (lower) surface
of the blades that remove the 1ce. These drum and blade surfaces
are arranged 1 a perpendicular fashion relative to each other
and may be described as normal to each other.

(26) “Face being at an angle to the plane of its rotation”—The
face is the lower flat surface of the blade that removes the ice.
This surface is about two inches long from front to back. The
blades are carried around the mntertor of the drum but do not
move up or down. The blades move past the drum, the ice on
the drum wall being stationary because the drum is stationary.

The plane of rotation 1s the path in which each blade is
carried and 1s horizontal since the blades move neither up or
down m the machme. The flat underside surface of each blade is
tilted slightly so that the rear part of the surface is lower than
the front. As the surface (face) engages a given piece of ice
below 1t on the drum wall, this tilted surface forces the ice
downward until 1ts bond or adherence to the drum wall is loosened
and broken. The face of the blade urges the 1ce downwardly 1n a
manner similar to the way a road grader blade pushes snow or
gravel to the side as the machme travels along the road. Attached
to this my affidavit and marked as Exhibit “G” is a brochure of
Huber-Warco Company entitled “Motor Graders”, which, partic-
ularly at page 12 thereof illustrates the same action just discussed.

(27) “An angle to the plane of its rotation”—This phrase is part
of No. 12(28) above and the same defimition applies. The blades
are carrted in a horizontal path in the machme. The working
lower surface on each blade is tilted at an angle which in the
Branchflower patent application set forth in paragraph 6 hereof
15 4° or 5° to the plane of rotation in order to thrust the ice
downwardly as the blades pass the ice clinging to the drum wall.

(28) “The leading portion thereof’—This refers to the working
surface of the ice removal blades. The part that “leads” is in
front of the rest of the blade determmed by the direction of
rotation of the blades in the drum. Most of the machines rotate
the arm and thus the blades in counterclockwise direction
viewed from above the machne.

(29) “The leading portion thereof at a higher elevation than

the traihng portron”—The words describe the same relationship

of the same parts as No. 12(26). “Portion” refers to the flat

lower surface of the blade sometimes referred to as the “face”

of the blade or that surface in contact with the ice. Each blade
90302—4
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being moved horizontally in a circle about the drum but neither
moved up or down, the working surface on the blades is oriented
relative to elevation in the ice making machine in order to define
the slight tilt of the face relative to the horizontal. The slight
tilt of the face means simply that the front end of the working
surface is slightly higher than the rear end of the flat face. The
face is a flat surface from front to rear.

These words merely define the slight tilt of the working
surface in technically accurate terms of relative elevation in the
machine.

(30) “The trailing portion”—The meaning of this expression is
apparent from No. 12(29) just referred to®

I am of opinion that the blades exemplified by Ex. P-29
embody all the elements contained in these words. The
only submission made that they did not, was based on the
fact that strictly speaking, geometrically the blade exem-
plified by Ex. P-29 does not have a face normal (perpen-
dicular) to said surface (that is the inner surface of the
cylindrical wall) because the ice engaging portion of such
blade is in an inclined plane of about 5 degrees off hori-
zontal. In my view, this language of the claim may be
slightly inadequate if the words were left by themselves,
but these words are qualified by the two phrases following
which make it perfectly clear what is meant:

. .and said face being at an angle to the plane of its rotation, and

with the leading portion thereof at a higher elevation than the
trailing portion.10

As a result, I am of opinion that the blades exemplified
by Ex. P-29 embody all the elements contained in the
words of claim C-4.

The ice engaging surface on the Lees blade exemplified
by Ex. P-20 is a bevelled surface at about 45 degrees to
the drum wall and therefore clearly does not have a “face
normal to said surface”. It clearly does not embody the
elements contained in claim C-4.

As to the defendants’ submission that Lees’ Note Book
(Ex. I) at page 102 describes a blade embodying all the
elements in the said key words of claim C-4 on the so-called
two-faced theory, it is clear that such is without merit.

The two-faced theory in brief is that the blade sketched
under the date March 29, 1949 in the said book has two
parts, the leading portion being normal to the said surface

9Ex. P-12 pp 11-3 10 Claim C-4
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and the trailing portion Iia,mely, the saw cut or wing tail
portion, being not. The submission of the defendants is
that the leading portion is normal (or perpendicular) “to
said surface” and this should qualify it as being within
claim C-4, even though the saw cut or wing tail portion
is not. Watkins in his affidavit (Ex. K) at paras. 14, 15

and 16 put this theory ini this way:

14. Attached hereto and marked Exhibit “G” to this my affidavit
are pages 100 to 103 of a notebook of Gerald M. Lees dated
March 25-30, 1949. Pagé 102 of the said notebook is particularly
relevant in that it includes various sketches of what are obviously
ice-removal blades, called knives. The blade representation which
is marked 1 in red would have taught or suggested to me in
1949 an ice-removal blade which in operation would be disposed
in an ice-making machine (of the type referred to in paragraphs
10 and 12 hereinabove) generally in a horizontal plane, and which
blade has an 1ce-engagmg edge portion 1a which is arcuate in
configuration. w

15. The diagrams which have been marked 2 and 3 in red depict an
ice-removal blade whlch would have taught or suggested to me
in 1949 an ice-removal blade having a surface marked 2a in red,
which surface could be described as a face which would be normal,
that is at right angles, to the inner surface of a cylindrical shell
when in operation, the! said face 2a also being inclined at an
angle to its plane of rotation so that the leading portion thereof
is at a higher elevation than the trailing portion.

16. The said page 102 of Exhibit “G” also discusses the essence of
this type of blade, namely the use of a relatively sharp leading
edge which makes a “thin cut” in the ice and then is followed
by an inclined surface v%hich will shear off the ice. “Split the log

and then drive the wedge”

I am of the opinion that no person skilled in the art
reading these said words i in claim C-4 would come to the
conclusion that it suggested to him a blade designed along
such two-faced theory; and therefore, such does not contain
the elements described in claim C-4.

In summary, the plaint?iff’s and the defendants’ applica-
tion for patents in this matter, in my view, are directed

to two different and disﬁ'mguishable ice removing blades

for use in flake ice making machines and I adopt the words
of Sinclair which he employs in differentiating them:

. the Lees’ structure (invplves) a two-part blade first scoring or

grooving the ice and secon‘ working in the grooves on the ice for
removal; the Branchflower structure being a single flat surface blade

like a road grader blade; .| .11

|

|
11 Ex, P-12, p. 22, para. 29;
9030243 |
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In elaboration, in differentiating the Branchflower blade
from the Lees blade, I also agree with the opinion of
Sinclair that the Branchflower structure of blades operate
on an auger-like principle and that the rotational effect
causes the ice on the inside of the cylindrical surface of
the ice machine to be swept in a continuous motion; that
the sweeping off is caused by means of this auger-like
action of the ice removing blades; that it is the underside
that also does the shearing and that except for some minor
wedging at the front of the blade which is inconsequential
when 1t first comes in contact with the ice, that the shear-
ing takes place in a manner which he aptly describes as like
a road grader; and that using the analogy of an auger has
its limitation like most analogies, especially when in
referring to the milled underside of the blade in respect
of which the analogy does not fit, but which failure to fit
is of no consequence.

Finally, on the issue of whether the plaintiff made the
invention in his application, the evidence in my view
satisfies the burden of proof the plaintiff had.

That the plaintiff made and disclosed the invention
within the principles of Christiant and Neilsen v. Rice
in my view, is proven by the evidence of Treuer and amply
corroborated by the evidence of Jenkins and Blivene; and
that he formulated the invention empirically within the
principles of Scragg & Sons Ltd. v. Leesona Corporation'®
is established by the blades of Ex. P-29.

In the result therefore, I find that the plaintiff was the
inventor of the elements contained in conflict claims C-1
and C-4 and that Lees was not the inventor; and that
accordingly the plaintiff is entitled as against the defend-
ants to the issue of a patent including claims C-1 and C-4
in conflict as applied for by him.

The plaintiff is also entitled to costs.

12719301 SCR. 443. 13 [1964] Ex. C.R. 649
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BerweEN: . Tfl’g%gto
CONN STAFFORD SMYTHE ............ APPELLANT, Sept.18-23,
25-28.
AND O?awa.
Dec. 14
THE MINISTER OF NATIONAL R —_—
REVENUE ......oovonnnn. FSPONDENT,
AND BeTWEEN:
CONN SMYTHE ...........ccoiiiiiiiin, APPELLANT,
AND
THE MINISTER OF NATIONAL R
REVENUE ........ovooovvenn., HSPONDENT,
AND BETWEEN:
CLARENCE H. DAY ..................... APPELLANT,
AND
THE MINISTER OF NATIONAL R
REVENUE .....ooovonnn. BSPONDENT:

Income Tax Act, c. 148, R.8.C. 1952, sections 106-1068—Transactions “div-
idend strpping” or “surplus stripping”—“Daylight loan”"—Appli-
cability of section 137(2)—Not a “bona fide” transaction.

These appeals tried together on common evidence from re-assessments on
income tax for the taxation year 1961 relate to the categorization of
the receipts of monies received by the appellants as a result of series
of transactions in December 1961 concerming the shares held by each
of them in an Ontario corporation by the name of C. Smythe
Limited. The series of transactions are sometimes referred to as
“dividend strippmng” or “surplus stripping”.

In December 1961, C. Smythe Limited has undistributed earned surplus of
approximately $728,652.

As a result of the series of transactions carried out in December 1961,
this said undistmbuted earned surplus was paid or appropriated to the
shareholders of C. Smythe Limited of which the appellants were three
of them. This payment or appropriation was in the form of $275,336
cash and $423,316 worth of non-interest bearing debenture certificates
m a newly mcorporated company known as C. Smythe For Sand
Limited.

The appellants contended that the receipts were capital receipts and not
income.

There were no business reasons for entering into these transactions.
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The relevant transactions in the said series of transactions were as follows:

In December 1961, the appellants caused a new Ontario corporation to be

incorporated under the name of C. Smythe For Sand Limited, of
which they became the owners of the issued shares (which were
common shares).

All assets of C. Smythe Limited were then transferred to C. Smythe For

Sand Limited in exchange for a promissory note to the value thereof,
viz. $2,611,769,

On December 28, 1961, all the shares of C. Smythe Limited were sold

to F. H. Cameron Limited and Dabne Enterprises, two Vancouver
based corporations, incorporated under the British Columbia Com-
panies Act. To accomplish this, certain transactions were entered into
practically simultaneously: the appellants caused a temporary loan to
be made to C. Smythe For Sand Limited by the Toronto-Dominion
Bank, Toronto Branch, in order to pay off the said promissory note
to C. Smythe Limited, thereby putting its assets in cash form; and
F. H. Cameron Limited and Dabne Enterprises Limited obtained a
temporary loan-—“daylight loan” from the Bank of Montreal, Van-
couver, B.C, to pay the appellants and A. M. Boyd for their shares
in C. Smythe Limited; F. H. Cameron Limited and Dabne Enter-
prises Limited (qua new and then only shareholders of C. Smythe
Limited) caused C. Smythe Limited to invest in preferred shares
of F. H. Cameron Limited and Dabne Enterprises Limited equal to
the amount (i.e. $2,611,769) of its cash assets, thereby putting cash
in F. H. Cameron Limited and Dabne Enterprises Limited to enable
them to pay off their “daylight loan” from the Bank of Montreal; and
the appellants subscribed and paid for certain common shares in
C. Smythe For Sand Limited and loaned it certain monies, from the
monies they received from this sale of their shares in C. Smythe
Limited; and then the femporary loans were respectively repaid to the
said banks by C. Smythe For Sand Limited and F. H. Cameron
Limited and Dabne Enterprises Limited.

The net cash assets of C. Smythe Limited after this temporary bank loan

was made, as stated, had a value of $2,611,769. The appellants and
A. M. Boyd sold their shares for $2,570,336 or $41,433 less than the
book value of these shares at the time.

The said sum of $41,433 was 5 per cent of $728,7562. (The undistributed

earned surplus of C. Smythe Limited) namely, $36,433 plus $5,000.

Held, that these payments or appropriations were income in the hands

of the appellants and that section 137(2) of the Income Tax Act
applied to the facts of these cases in that the “result” of these
transactions was that a “benefit” was conferred on the appellants and
the other shareholders of C. Smythe Limited by disposal of its assets
and that person “who conferred this said ‘benefit’ was C. Smythe
Limited” with the help of and as “parties thereto”, the following
and others, namely, F. H. Cameron Limited, Dabne Enterprises
Limited, F. H. Cameron personally, the Bank of Montreal, British
Columbia, and the Toronto-Dominion Bank at Toronto and at Van-
couver, “notwithstanding and the form or legal effect of the trans-
actions”,

Held also, that section 137(3) is no defence in this case as the appli-

cability of s. 137(2) of the Income Taz Act, in that (1) this transaction
was pursuant to and part of other transactions; (2) was not a bona
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fide transaction and (3) that, inter alia, one part of the series of 1967
transactions was not a transaction entered into by persons dealing 8 ”

MYTHE
at arm’s length. | etal
! v.
e . MINISTER OF
Appeals dismissed W1thi costs. NATIONAL

INCOME TAX APPEALS. Revenve
Terence Sheard, Q.C. f‘pr appellants Conn Smythe and
Clarence H. Day. John G. Edison, Q.C. for appellant Conn
Stafford Smythe. ;

W. B. Williston, Q.C., 1‘4 D. Givens, G. W. Ainslie and
Peter F. Cumyn for respondent.

GiBson J.:—These threL appeals are from the respective
agsessments for income tax made against the appellants con-
tained in Notices of Re-Assessment dated 1966 for the taxa-
tion year 1961 and on consent were tried together on

common evidence. |

In each of the Notices of Re-Assessment and in the
explanation of the changes from the prior assessments, the
increase in taxes assessed and claimed was stated to be
made on the premise tﬂat each of the appellants was
deemed to have received ‘ia dividend arising out of what
they received as a result of transactions in December 1961
concerning the shares held by each of them in the Ontario
corporation known as C. I?Smythe Limited.

In December 1961, the common shares (which were the
only shares) of C. Smythe Limited were owned and in the
following proportions by:

Conn Smythe ................ 52%

Conn Stafford Smythe .......... 30.8%

Clarence H. Day. .............. 16%
and A. M. Boyd ... ‘ ............... 12%

No proceedings have been taken by the respondent
against A. M. Boyd in resﬁ)ect to this matter.

In December 1961 C. Slilythe Limited had undistributed
earned surplus of approximately $728,652 and capital gains
which, when realized, migﬁt approximate $1,800,000.

The said shareholders |[of C. Smythe Limited before
causing to be done any of the things that were done here,
were aware of the incidence of income tax if any of this un-
distributed earned surplus or capital gains was paid to

|
i
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E’EZ them or appropriated for their benefit by employing and
SB:Y;HE complying with the provisions of either section 105' or
v. 10582 of the Income Tax Act.

MINISTER OF .
NATIONAL These appeals relate to what was done by a series of

ROVENUR  transactions in December 1961 in respect to the undis-

Gibson J. - tributed earned surplus of approximately $728,652 in C.
Smythe Limited.

By these transactions, this said undistributed earned
surplus was paid or appropriated to the shareholders of
C. Smythe Limited, namely, the three appellants Conn
Smythe, C. Stafford Smythe, Clarence H. Day, and A. M.
Boyd (who was not a party to these proceedings). This
payment or appropriation was in the form of $275,336
cash and $453,316 worth of non-interest-bearing debenture
certificates in a newly incorporated company known as
C. Smythe For Sand Limited.

1105. Corporation election.

(1) A corporation may elect, in prescribed manner and in
preseribed form, to be assessed and to pay a tax of 15% on an amount
equal to its undistrmbuted income on hand at the end of the 1949
taxation vear minus its tax-paid undistributed income as of that time.

(1a) In lieu of making any election under subsection (1), a
corporation may, mn any taxation year at a time when

(a) its undistributed income on hand at the end of the im-
mediately preceding taxation year minus 1ts tax-paid un-
distributed income as of the end of that immediately preced-
mg taxation year.

is less than

(b) its undistributed income on hand at the end of the 1949
taxation year minus its tax-paid undistributed income as of
the end of that taxation year,

elect, in preseribed manner and in preseribed form, to be assessed
and to pay a tax of 15% on an amount equal to the amount deter-
mined under paragraph (a).

(2) A corporation other than a subsidiary controlled corporation

(@) whose undistributed income on hand at the end of its 1949
taxation year, if any, did not exceed its tax-paid undistrib-
uted income as of that time, or

(b) that has pald the tax payable by virtue of having made
an election under subsection (1) or (la),

may elect, n prescribed manner and in prescribed form, to be as-
sessed and to pay a tax of 15% on an amount not exceeding

(¢) the aggregate of
(1) the dividends declared by 1t that were paid by it in

the laxation years beginning with the 1950 taxation year
and ending with the last complete tazation year before
the election under this subsection, and
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In respect to this payment or appropriation, no income E‘f
tax was paid by either C. Smythe Limited or by any of Suyras
its said shareholders or A. M. Boyd personally. ot ol

There was no business reason for entering into these Mﬁlzlsgfxl"
said transactions. REvENUR

This series of transactions for all practical purposes GibsonJ.
began on November 17, 1961 when at a meeting of the —
directors of C. Smythe Limited authority was given to
the President (Conn Smythe) to arrange for the distribu-
tion of $375,000 of this jundistributed earned surplus of
approximately $728,652 to the shareholders of C. Smythe
Limited; and Mr. S. E. V. Smith of Price Waterhouse &

Co., chartered accountants, Toronto Office, was employed
to arrange for this to be (iione.

The said Mr. S. E. Vi Smith acted as agent for the
appellants (and A. M. Boyd) at all material times, and
specifically in advising, negotiating and completing the
preliminary transactions and the transaction between the
appellants and two British Columbia companies by the
names of F. H. Cameron!Limited and Dabne Enterprises
Limited, concerning the sale of the said shares held by
each of them in C. Smythe Limited.

(ii) the dividends tﬁat were, by section 81, deemed to have
been received by shareholders of the corporation in the
taxation years referred to in subparagraph (i),

exeept such portlonsJ thereof as, by virtue of subsection (4)

of section 81 or subsection (1) of section 141, have not

been taken into account in computing income of shareholders
of the corporation,

minus

(d) the aggregate of th‘ amounts under which it has previously
paid tax under thisT subsection or under subsection (2a) or
(2b). |

(2a) A subsidiary controlled corporation that is subsidiary to a
personal corporation and
(a) whose undistributed:income on hand at the end of its 1949
taxation year, if any, did not exceed its tax-paid undistributed
income as of that time, or
(b) that has paid the t:ix payable by virtue of having made an
election under subs?ctlon (1) or (la),
may elect, in prescribed manner and in prescribed form, to be as-
sessed and to pay a tax of 15% on an amount not exceeding
(c) the aggregate of
(i) the dividends declared by it that were paid by it in the
taxation years beginning with the 1950 taxation year
and ending with the last complete taxation year before
the election under this subsection, and

|

!
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Loe7 Certain steps had been taken earlier in 1961 to put the
Suyrae  assets of C. Smythe Limited in more liquid form so that
°tal  some form of corporate distribution could be made to its

V.
Ministee oF shareholders and this made possible the implementation of

Il%fvﬁ?ﬁé the said directors’ decision of November 17, 1961 to dis-
Gibson 5. tribute $375,000.

— Up until about the middle of December 1961, a trans-
action invoking and pursuant to section 1058 of the In-
come Tax Act with Greenshields Inc., Montreal Office,
was being considered, but on December 20, 1961, the
appellants finally decided to enter into the said transaction
for the sale of their shares in C. Smythe Limited (which
was eventually completed) with F. H. Cameron Limited
and Dabne Enterprises Limited. Prior to that day, the
appellants qua shareholders of C. Smythe Limited had
caused it to enter into and complete other transactions,
which enabled the appellants to make this decision and
election on that day.

(i1) the dividends that were, by section 81, deemed to have
been received by shareholders of the corporation in the
taxation years referred to in subparagraph (i),

except such portions thereof as, by virtue of subsection (4)

of section 81 or subsection (1) of section 141, have not been

taken into account in computing income of shareholders of
the corporation,
minus
(d) the aggregate of the amounts upon which it has previously
paid tax under this subsection or under subsection (2) or

(2b), and

(e) such part of the dividends described in subparagraphs (i)
and (ii) of paragraph (c) as were paid by it, or were deemed
to have been received by its shareholders, as the case may be,
when it was a subsidiary controlled corporation and was
not subsidiary to a personal corporation.

(2b) Other subsidiary controlled corporations. A subsidiary con-
trolled corporation that is not subsidiary to a personal corporation
and

(a) whose undistributed income on hand at the end of its 1949

taxation year, if any, did not exceed its tax-paid undistributed
income as of that time, or

(b) that has paid the tax payable by virtue of -having made an

election under subsection (1) or (1a),
may elect, in prescribed manner and in preseribed form, to be
assessed and to pay a tax of 15% on an amount not exceeding

(c) the amount determined under subsection (2) on which it

would have been entitled to pay tax if, immediately before

becoming a subsidiary controlled corporation, it had made

an election under subsection (2) to pay tax thereunder,
minus
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The relevant transactions which the appellants caused E‘E
C. Smythe Limited to enter into and complete in De- Suyras

cember 1961 and the other transactions in 1962 were as ei,‘_’l
follows: ‘ MINISTER OF
’ NATIONAL

In December 1961, the }hppellants caused a new Ontario Revenue
corporation to be incorporated under the name of C. - .
Smythe For Sand Limited of which they became the —
owners of the issued shares (which were common shares).

All assets of C. Smythe Limited were then transferred
to C. Smythe For Sand Limited in exchange for a prom-
issory note to the value thereof, viz., $2,611,769.

On December 28, 1961, all the shares of C. Smythe
Limited were sold to F. H. Cameron Limited and Dabne
Enterprises Limited, two Vancouver-based corporations,
incorporated under the British Columbia Companies Act.

To accomplish this, certain transactions were entered into
practically simultaneously: the appellants caused a tem-

porary loan to be made ‘o“o C. Smythe For Sand Limited

(d) the aggregate of the amounts on which it has previously

paid tax under this subsection.

(3) Payment of tax with election. An election under this Part
is null and void unless, when the election was made, there was paid
to the Receiver General of Canada

(a) if the election was made under subsection (1) or (la), the

amount of the tax [as estimated by the corporation in the
election, and

(b) if the election was 1“1'1ade under subsection (2), (22) or (2b),

the amount of the tax that the corporation elected to pay.

(4) Deficient or excessive payments. Where an election was made
under subsection (2), (2a) dr (2b) and the amount of the tax paid
with the election is in excess of or less than 15% of the amount on
which, according to the election, the corporation elected to pay tax,
the corporation shall be deemed to have elected to be assessed and
to pay tax under that subsecfilon on an amount equal to the lesser of

(a) 100/15 of the amount of the tax so paid, or

(b) the maximum amoul:lt on which it was entitled, at the time

the election was mac}e, to elect under subsection (2), (2a) or
(2b), as the case may be, to be assessed and to pay tax.

(5) Where the estimated amount of tax under subsection (1) or
(1a) that was paid with an election was in excess of or less than the
amount payable under that :subsection, tax shall be deemed to have
been paid under this Part on an amount equal to the lesser of

(a) 100/15 of the estimaited amount of tax so paid, or

(b) the amount on which the corporation was entitled, at the

time the election was made, to elect under subsection (1) or

(1a), as the case may be, to be assessed and to pay tax.
(6) Assessment. The Minister shall, with all due dispatch,
examine each election made, under this section, assess the tax pay-

able and send a notice of as‘Fessment to the corporation.
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36-7» by the Toronto-Dominion Branch, Toronto, in order to
Suyrae pay off the said promissory note to C. Smythe Limited,
eifl thereby putting its assets in cash form; and F. H. Cam-
Mﬁfggﬁf eron Limited and Dabne Enterprises Limited obtained a

Revenvr temporary loan—‘“daylight loan” from the Bank of Mont-

GibsonJ. Teal, Vancouver, B.C. to pay the appellants and A. M.

—  Boyd for their shares in C. Smythe Limited; F. H. Cam-
eron Limited and Dabne Enterprises Limited ( qua new
and then only shareholders of C. Smythe Limited) caused
C. Smythe Limited to invest in preferred shares of F. H.
Cameron Limited and Dabne Enterprises Limited equal to
the amount (i.e., $2,611,769) of its cash assets, thereby
putting cash in F. H. Cameron Limited and Dabne Enter-
prises Limited to enable them to pay off their “daylight”
loan from the Bank of Montreal; and the appellants sub-
scribed and paid for certain common shares and non-
interest-bearing debentures of C. Smythe For Sand Lim-

(7) Payment of deficiency Where an election was made under
subsection (1) or (1a), the corporation shall, within 30 days from the
day of mailing of the notice of assessment, pay to the Receiver Gen-
eral of Canada an amount equal to the amount by which the tax
payable exceeds the tax as estimated in the election, whether or not
an objection to or an appeal from the assessment is outstanding, and
shall, in addition, pay interest on that amount at 6% per annum
from the day of the election until the day of payment whether or
not it was paid within the period of 30 days.

(8) Time tax deemed to have been paid. Where the balance of
the tax payable under subsection (1) or (la) has been paid within
30 days of the day of mailing of the notice of assessment and interest,
if any, payable under subsection (7) has also been paid within that
time, the whole amount of the tax payable shall be deemed to have
been paid under this Part on the day of the election.

(9) Application. Subsection (4) of section 46 and sections 58 to
61 are applicable mutatis mutandis to this Part,

21058 Dividends paid out of designated surplus.

(1) Tax. Where a corporation other than a non-resident-owned
investment corporation has in a tazation year paid a dividend the
whole or any part of which would, if section 28 were applicable, be
regarded as having been paid out of designated surplus of the cor-
poration as determined under that section, and the corporation was,
at the time the dividend was paid, controlled by

(a) a non-resident corporation,

(b) a person exempt from tax under section 62 other than a

personal corporation, or

(¢) a trader or dealer mm securities,
the corporation shall, on or before the day on or before which it is
required to file a return of mcome under Part I for the taxation
year in which the dividend was paid, pay a tax equal to
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ited, with some of the mdney they received from this sale BEZ
of their shares in C. Smythe Limited; and then both Swyres
temporary loans were respbctively repaid to the said banks ef;fl
by C. Smythe For Sand Limited and F. H. Cameron Movismen ox
Limited and Dabne Enterprises Limited. REVENUE
The net cash assets of C. Smythe Limited after this gjeon7.
temporary bank loan Waswmade, as stated, had a value of —
$2,611,769. The appellants and A. M. Boyd sold their
shares for $2,570,336, or $41,433 less than the book value
of these shares at the tin!me.
The said sum of $41,433 was 5 per cent of $728,652
(the undistributed earned‘ surplus of C. Smythe Limited)
namely, $36,433, plus $5,(;)00.
This $5,000 was added after Mr. S. E. V. Smith of
Price Waterhouse & Co. (had advised Mr. Conn Smythe
that the exact computation at the time of the undis-
tributed earned surplus of C. Smythe Limited was dif-

ficult, and Mr. Smythe hid instructed that the shares of

(d) 18%, in any case where paragraph (a) or (b) applies, or

(e) 20%, in any other csT‘se,
of the amount of the dividend or, as the case may be, the part
thereof that would, if section. 28 were applicable, be regarded as hav-
ing been so paid.

(2) Determination of payment of dividend. For the purpose of
determining whether or not a dividend or any part thereof would, if
section 28 were applicable, k1e regarded as having been paid out of
designated surplus of the corporation as determined under that sec-
tion, 1f the corporation was controlled by a person described in para-
graph (b) or (¢) of subsection (1), such person shall, at all times

relevant to that determmatim!l, be deemed to have been a corporation.

(3) Dividends deemed tcL have been paid. For the purposes of

this section, dividends deemed by this Act to have been received
from the payer corporation and that are required by this Act to be
mcluded in computing the recipient’s income (or that would be so
required if the recipient were resident in Canada at the time the
dividends were so deemed to |bave been received) shall be deemed to
have been paid by the payer corporation.

(4) Controlled corporation. For the purposes of this section, a
corporation is controlled by & person deseribed in paragraph (a), (b)
or (¢) of subsection (1) if more than 50% of its issued share capital
(having full voting rights under all circumstances) belongs to that
person, or to that person and to persons with whom that person does
not deal at arm’s length.

(5) For the purposes of 'subsection (4),

(a) issued share capital of a corporation belonging to or held by
a trustee or one or Illnore other persons beneficially for own-

ers or members of an organization, club, society or other
unincorporated association that is a person exempt from tax
under section 62 shall be deemed to be issued share capital
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}E?Z C. Smythe Limited were to be offered for sale to F. H.
SMYTZHE Cameron Limited and Dabne Enterprises Limited at a
ei,“ flat price not subject to any negotiation based on the exact
N{\}NISTER OF computation at the time of sale of the amount of this
ATIONAL . .
Revenve undistributed earned surplus.

GibsonJ.  As a result of these transactions, the appellants and A.
—— M. Boyd received the following amounts in eash and in
non-interest-bearing debentures of C. Smythe For Sand

Limited:
Amount of non-interest-
bearing debentures of
C.S8mythe For Sand
Cash Paid Limited recetved
Conn Smythe ........ $ 143,175 $ 1,193,400
Conn Stafford Smythe .. 84,763 706,900
Clarence H. Day ...... 44,054 367,200
A. M. Boyd ........... 3344 27,500

TOTAL ....... $ 275336 $ 2,295,000

In respect to the said sum of $275,336 in cash received
by them and $453,316 of the total of non-interest-bearing-
debenture certificates, which amounts together equal

of the corporation belonging to the organization, club, so-
ciety or other association, as the case may be, as a person so
exempt; and

(b) members of a partnership shall be deemed not to deal with
each other at arm’s length.

(6) Exception where shares acquired by gift or bequest. No tax
is payable under subsection (1) where the payer corporation was, at
the time a particular dividend was paid by it, controlled by a person
exempt from tax under section 62, if all of the issued share capital of
the corporation (having full voting rights under all circumstances)
that, during the period defined in subsection (4) of section 28 as the
“control period”, belonged to that person or to that person and per-
sons with whom that person did not deal at arm’s length, was
acquired by that person (or by that person and persons with whom
that person did not deal at arm’s length) by way of unconditional
gift or unconditional bequest.

(7) Interest. Where a corporation is liable to pay tax under sub-
section (1) and has failed to pay all or any part thereof on or before
the day on or before which it was required to pay the tax, it shall,
on payment of the amount in default, pay interest at 6% per annum
from the day on or before which it was required to make the payment
to the day of payment.

(8) Return. Every corporation that is liable to pay tax under sub-
section (1) shall, on or before a day on or before which it is required
to pay the tax, file a return of information in prescribed form rele-
vant to the transaction or transactions giving rise to such tax.

(9) Section 46 and sections 55 to 61 are applicable mutatis
mutandis to this Part.
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$728,652, the amount of the said undistributed earned sur-
plus of C. Smythe Lumted the appellants and A. M. Boyd
as stated did not consider -any part of the same as income
within the meaning of the Income Tax Act, and accordingly
did not declare their respective shares of these monies and
debentures received as income in their individual tax re-
turns for 1961, and in consequence, no income tax was paid
by any of them in respect of the receipt of these monies
and debentures. i

In respect to these said receipts of cash and non-interest-
bearing debentures in C. Smythe For Sand Limited, each
of the appellants in May 1966 received Notices of Re-
Assessment, increasing their respective income tax for the
year 1961, and demanding such increase in tax as follows,

(exclusive of interest also {demanded):

Mr. Conn Smythe ...l .ciivviiiiiinnnnnn. $203,205.18
Mr. C. Stafford Smythe ................... $110,581.65
Mr. C.H.Day ..covvei)vinnnnneniininnn, $ 41,714.70

Counsel for the appellants have made the following
calculation of the income|tax assessed by each of these
reassessments as follows: ‘

CONN SMYTHE
CALCULATION OF INCOME TAX ASSESSED
ON MAY 25, 1966 IN RESPECT OF 1961

Revised taxable income per lie-assessment ........... $468,227 .82
! Tazxable
Income

68,227.82 54,582 26

Tax per form .............. { .............. $400,000.00  $269,160.00
.‘
\ $46822782 32374226

Less:
Dividend tax cred1t—20%| of $42457479 .......... 84,914.95
Dividends—per returni ........ . $ 45675.75
per re-assessment ...... 378,899.04
$424,574.79
Tax per re-assessﬁxent notice ............ $238,827.30

Undistributed income on hand of C. Smythe Iim-

ited at December 28, 1961 per balance sheet at

that date and detailed schedules .... ....... $728,652.00
—_—

52% (Conn Smythe share) .... ... $378,899.04

199
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C. STAFFORD SMYTHE
‘CALCULATION OF INCOME TAX ASSESSED
ON MAY 30, 1966 m respect of 1961
Taxable mmcome declared and as re-assessed
1062 . i e iraaaas $ 3735561
Added by Re-Assessment 1966 ............ 233,168 64
Revised taxable mcome per re-assessment ..$270,524 25
Taxable
Income
Tax (at 1961 rates)
16) 1000 4 1 AR $225,000.00= $137,91000
on balance of ..........ciiiiiiiiiiaen 45524 25— 34,143 19
$270,52425  $172,053 19
Less:
Dividend tax credit—20% of $244,773 39 48,954 68
Dividends—per Return ............ $ 11,604.75
—per re-assessment ...... 233,168 64
$244,773 39
$123,098 51
Less.
Foreign tax credit per Return .................... 14.26
Tax per Re-Assessment Notice .............c..... $123,084.25
Undistributed income on hand of C Smythe Limited
at December 28, 1961 per balance sheet at that
date and detailed schedules .................. $728,652 00
32% (C Stafford Smythe share) ........ $233,168 64
CLARENCE H. DAY
CALCULATION OF INCOME TAX ASSESSED
ON JUNE 1, 1966 mn respect of 1961
Taxable imncome declared .................. $ 25,862 65
Added by Re-Assessment ..........cceeeen. 116,584.32
Revised taxable income per re-assessment ..$142,446 97
Taxable
Income
Tax per form .......oviveereineenenenennnns $125,000 00 $ 67,910 00
17,446 97 12,212 88
$142,44697  § 80,122.88
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Less. 1967
Dividend tax credit—20% of $125,339.92 2506798 guryrmE
Dividends—per Return ............ $ 8,755 60 et al
per re-assessment ....... 116,584 32 v.
MINISTER OF
125,339 92 NATIONAL
55,054.90 GibsonJ.
Less.
Foreign tax credit per Return .......... ....... 1124
Tax per Re-Assessment Notice .................. 55,043 66

Undistributed imncome on hand of C. Smythe Limited
at December 28, 1961 per balance sheet at that
date and detailed schedules .................. $728,652 00

16% (Clarence H Day share) .......... $116,584.32

One preliminary matter was argued by counsel, that is to
say: counsel for the appellants submitted (and the Notices
of Re-Assessment and the explanatory data accompanying
the same on Department of National Revenue form
T7W-C indicate) that the assessments were made on the
basis of a deemed receipt of a dividend pursuant to section
81(1)® of the Income Tax Act; and that the respondent is
not entitled as he did in his pleadings by way of reply to
allege further facts and to plead other sections of the
Income Tax Act to support these re-assessments.

Counsel for the respondent on the other hand, submitted
that the respondent is not bound by the assumptions made
by the assessor or the statement of reasons given in the
Notice of Assessment or Re-Assessment for the assessment
or re-assessment or by the section or sections of the Income
Tax Act referred to, purporting to establish the basis for
the assessment for tax, but is entitled to allege further facts
and rely on other sections of the Income Tax Act in his

8 81. Undistributed income on hand.

(1) Where funds or property of a corporation have, at a time
when the corporation had undistributed income on hand, been distrib-
uted or otherwise appropriated in any manner whatsoever to or for
the benefit of one or more 'of its shareholders on the winding-up,
discontinuance or reorganization of its business, a dividend shall be
deemed to have been received at that time by each shareholder equal
to the lesser of

(@) the amount or value of the funds or property so distributed

or appropriated to him, or

(b) his portion of the undistributed income then on hand.
90302—5
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361 pleadings in proceedings in this Court contesting such
Sngz}m assessment or re-assessment, but that in the case of the
v. latter course of action by the respondent that the onus is

Mﬁi‘;fgﬁl“m on the respondent to prove the same; and that in exercise
Revenur of this right further facts were alleged and other sections of
GibsonJ. the Income Tax Act were pleaded to support these re-assess-

——  ments.

I am of opinion that the respondent is not bound by the
assumptions made by the assessor or the reasons stated in
the Notices of Assessment or Re-Assessment and is not
restricted to relying on the reasons stated or the section or
sections of the Income Tax Act referred to, purporting to
be the basis for the assessment or re-assessment for income
tax, but is entitled to allege in his pleadings in this Court
other facts and to plead any other alternative or additional
section or sections of the Income Taxr Act as the basis for
agking this Court to confirm or otherwise adjudicate upon
any assessment or re-assessment for income tax; but in so
far as the latter procedure is adopted by the respondent, the
onus of proof is on him. (See Roderick W. 8. Johnston v.
M.N.R2; The Minister of National Revenue v. Pillsbury
Holdings Limited®; and British Columbia Power Corpora-
tion Limited v. M.N.R.®).

So much for the preliminary objection.

As to the main issues for decision in these cases, a more
detailed statement of the facts is now given.

Prior to November 1959, the shareholders of C. Smythe
Limited were aware of the incidence of income tax in
respect to undistributed surplus income of the company
if distributed, and of the then existing provisions of the
Income Tax Act whereby special sections had been enacted
to lighten the burden of so-called “double taxation” of
income from a corporation upon which income tax had been
paid at corporation rates, coming into the hands of an
individual shareholder. They knew that certain statutory
conditions had to be complied with before advantage could
be taken of such provisions of the Act. I refer to section
954 of the 1948 Income Tax Act (now section 105 of the
present Income Tax Act). On more than one occasion prior
to that time, the shareholders of C. Smythe Limited availed

4 [19481 S.CR. 486 at 489. 519651 1 Ex C.R. 676 at 686.
666 D.T.C. 5310 at 5311.
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themselves of this statutorf'y relief to obtain part of the un-
distributed surplus incomé of that company (see Exhibits
R-63 and R-64). |

Between November 3, 1959 and November 16, 1961 the
shareholders of C. Smythe Limited were also adv1sed by
Mr. S. E. V. Smith of Price Waterhouse & Co. of various
plans and arrangements whereby they might be paid the
undistributed earned surplus and the capital gains of that
company.

For example, by letter of November 3, 1959 (see Exhibit
R-4), Mr. Smith wrote to Mr Conn Smythe the President
of C. Smythe Limited, explammg to him the tax implica-

tions of invoking respectl‘vely the provisions of sections

105 and 1058 of the Income Tax Act, and specifically in
respect to the latter outlining a plan or arrangement in
which the approximate cost for taxes and other charges
Mr. Smith estimated to be $150,000. That letter reads as

follows: ‘

PRICE WATERHOUSE & éO
| 55 Yonge Street

| TORONTO 1
‘ November 3, 1959.

CONFIDENTIAL

Conn Smythe, Esq., President,
C Smythe, Limited, ‘
Postal Station “D”, Box 8§,
Toronto.

Dear Mr. Smythe:

With reference to your recent letter we have considered various
methods whereby the shareholders of your company might be paid
the balances of earned surplus and capital gain arising from sale of
fully depleted gravel properties which together amounted to $1,326,508
at February 28, 1959. |

Section 95a of the 1948 Income Tax Act is now Section 105 of
the present Income Tax Act.| This section is not too useful in your
case where 1t 15 desired to distribute to shareholders a substantial
amount of undistributed income and capital gains. This is so because
to get out the capital gains tax free it is necessary to first dispose of
all of the undistributed income. In order to do this under Section
105 1t would be necessary to pay out 50% of earned surplus (viz.
about $350,000) m cash dividénds in, say, 1959 in order to make an
election on an equal amount in 1960 on which tax of 15% would be
paid This would give rise to very substantial personal income tax
on the cash dividends in one {year; if the procedure were spread out
over a number of years 1t has the disadvantage that subsequent
earnings also have to be paid out to the extent of 50%. This latter
difficulty could be overcome by forming a new operating company
and thus avoid annual increases in earned surplus of C. Smythe,
90302—53%
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Limited but we believe that, in view of the high personal rates of tax
payable by you and your fellow shareholders, the alternative plan
set out below might be more attractive

In outlining this plan we are assuming for simplicity that the
amounts of earned surplus and capital gamns from sale of depleted
properties at the fime you contemplate any action are the same as
those carried on the company’s books at February 28, 1959 You
will also observe that under the plan a substantial tax payment is
required and thus there would be no pomt 1n carrymg 1t out unless
fairrly substantial sums of cash were made available from the sale to
outsiders of marketable securities or Jane Street properties.

Since the proposal set out hereunder ivolves the mterpretation
of mcome tax legislation 1t should be reviewed by the company’s
solicitors. It might also be deswrable to clear 1t 1n advance with
mncome tax authorities but this 1s a matter which we could discuss
later.

Section 1058, which iz a fairly recent addition to the Income
Act, contams provisions whereby:

(a) a non-resident corporation holdmg all of the stock of a
Canadian company could get out the undistributed ncome
by payment of a tax of 15% plus an additional withholding
tax of 5%, except possibly in the case of distribution to a
corporation resident 1 the United Kingdom which owned all
the outstanding shares of the company, or

(b) a dealer 1n securities owning all of the stock of a Canadian
company could get out the undistributed income by payment
of a tax of 20%.

In a liqudation of the Canadian company the effective rate of
these taxes would be somewhat reduced because the tax under Section
1058 would be allowed as a deduction i computing the undistributed
income subject to tax Accordingly it 1s possible that a non-resident
corporation or a dealer in securties might be willmg to purchase
the shares of C. Smythe, Limited for an amount equal to the net
assets of the company, less the estimated tax, and a profit for the
work and risks mmvolved i liqudating the company. The profit n
such a transaction might run to from $10,000 to $35,000, depending
on the time required, the risks mvolved and how good an arrangement
you could negotiate. Thus mn the case of your company the entire
capital stock, premium on shares, capital gamn from sale of depleted
gravel properties and earned surplus might be made available tax
free to the shareholders of C Smythe, Limited at an overall cost for
taxes and other charges of about $150,000. The mechanics of carrying
out the plan would be as follows:

1. A new operating company, say, Smythe Sand & Gravel Limuted,
would be mcorporated by the shareholders of C. Smythe, Limited
with the same percentage interest in the new company. Smythe
Sand & Gravel Limited, would buy at book value all the assets
of C. Smythe, Limited except the remaming Jane Street prop-
erties and marketable securities and would carry on the sand
and gravel operations at Caledon.

2. The remamning Jane Street properties would be sold to Roseland
Homes Limited at appraised values. This would give rise to a
further capital gamn from sale of depleted properties on the
books of C. Smythe, Limited and any profit or loss on ultimate
disposal of the properties would enter into the income tax
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calculation of Roseland Homes Limited. (The appraised value 1967

should be as close as possible to estimated realizable value SMYT' HE
1 order to avoid any undue taxable profit or loss in the hands et al

of Roseland ) v

3. C Smythe, Limited would sell a portion of its marketable MINISTER OF
. NarioNaL

securities to outsiders for cash Any remaming marketable REVENUR
securities would be sold to the present shareholders of C. —_—
Smythe, Limited 1 the same ratio as therr shareholdmgs, or GibsonJ.
to the new operating company, at fair market value on the -
date of sale. The sale of the securities would give rise to a
capital profit which should not be subject to tax in the hands
of C. Smythe, Limited or in the hands of its shareholders.

4. In the first instance the sale of assets to the new operating
company and to Roseland Homes Limited would be carried
on open account but immediately before the transaction
referred to 1n 5 below the companies would obtain short term
loans and pay off their indebtedness in cash. After all assets
of C. Smythe, Limited have been sold to the new operating
company, Roseland Homes Limited and outsiders, the new
operating company would assume the lhabilities of C. Smythe,
Limited. The latter company would then be left with cash
equal to the sum of the capital stock accounts, premium on
shares, capital gamns and earned surplus

5 At that stage the shareholders of C. Smythe, Lamited would sell
their shares of that company to a United Kingdom non-resident
corporation or to a dealer in securities at an amount equal to
the eash on hand less about $150,000 to cover ncome taxes
payable and a profit for the buymg corporation The net
proceeds from the sale would be paid to the shareholders in
cash by the purchaser who could then proeceed to liquidate
C. Smythe, Limited.

6. The cash received by the shareholders would be advanced to
the new operating company and Roseland Homes Limited to
the extent necessary to hquidate their short term borrowings
and the balance of the proceeds would be held tax free by the
shareholders. Presumably the advances would be evidenced
by debentures or notes 1ssued by Roseland Homes and the
new operating company. As funds became available from the
ultimate disposal of the remaining Jane Street properties held
by Roseland Homes and from operations of the new operating
company, the debentures or notes would be paid off and the
cash would flow to the former shareholders of C. Smythe,
Limited tax free

On the basis of current estimates which would be subject to
revision 1n the light of conditions prevailing at the time the foregoing
plan was carried out, we are setting out an example of how the
proposed arrangement might work out:

Net book value of C Smythe Limited at February 28,

2 1 N $1,382,508

Excess of selling price of imvestments in common stocks

of Canadian corporations over cost (Note 1), say 600,000

Proceeds from sale of fully depleted sand and gravel

properties at Jane Street, say .................... 375,000

Net book value of C Smythe Limited at date of sale $2,357,508
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Less—Difference between net book value and amount re-
cetved from the purchaser of shares of C. Smythe,
Limited, 88y «..vriiiiii i i e i 150,000

Cash proceeds received by present shareholders of
C. Smythe, Limited on sale of their shares (not
subject to mmcome tax) ...........oiiiee... $2,207,508
Less—Amount required to be advanced to the new operating
company and to Roseland Homes Limited (Notes 1
A 2) oottt 1,385,341

Net tax free proceeds available forthwith to the
shareholders of C Smythe, Limited .......... $ 822,167

Notes:

1 Tt has been assumed that $750,000 has been received from outsiders
for a portion of the mmvestment in common shares and that
the remamder have been sold to the shareholders of C. Smythe,
Limited or to the new operating company at farr market value.

2 The amounts advanced to the new operating company and Rose-
land Homes Limited would be received free of tax when those
companies pay off the advances to the present shareholders of
C. Smythe, Limited.

We realize that the foregomng plan sounds complicated but in
practice we believe that it could be carried out fawrly sumply, is
within the framework of the Income Tax Act, and should enable
a full release of the present net book value of C. Smythe, Limited.
There are several further factors to be considered if any such
arrangement were consummated but they are largely of a technical
nature and we have not set them out herein We might mention,
however, that the final sale of shares of C. Smythe, Limited would
be carried out over a period of a day or two so that there should be
Iittle or no interest payable on the short term borrowings.

We feel that a discussion of the various factors involved would
be helpful before any action 1s taken and when you have had an
opportunity of reviewing this letter we shall be pleased to discuss
1t with you and your solicitors.

In case you may wish to pass this letter on to the other share-
holders of the company we are enclosing additional copies.

Yours very truly,
(8. E. V. Smith)

Aside from the desire of shareholders of C. Smythe
Limited to obtain cash for themselves from some or all
of the undistributed earned surplus and capital gains of
C. Smythe Limited, was the desire by the appellant Conn
Smythe to implement an estate plan for himself. The
reason for this was that approximately 50 per cent of his
personal assets were represented by his shareholdings in
C. Smythe Limited, and at that time, the liquid assets of
C. Smythe Limited were relatively small in relation to the
said total of undistributed earned surplus and eapital



|
2 Ex.C.R. EXCHEQUEJRi COURT OF CANADA [1968] 207

gains. As a consequence, gas was pointed out to Mr. Conn E‘f

Smythe by his personal solicitor, Mr. I. 8. Johnston, Q.C., Swyras

if he should at that time die, the incidence of income tax et.v“l

and estate tax would be most substantial if nothing were Mﬁﬁ?gﬁf
done in relation to C. Sm;'rthe Limited, whereas, if a proper Ravenue

and legal estate plan was implemented, the burden of i——

these taxes would be lessened. —
(As mentioned, the first thing that was done in fact was

to sell off certain of thq‘ non-liquid assets of C. Smythe

Limited, namely, the depleted gravel pits and the shares

owned by it in Maple Leaf Gardens Limited and thereby

there was put substantial amounts of cash in the hands of

C. Smythe Limited to et able a corporate distribution to

be made. But these appeals have nothing to do with the
actions in putting the asﬂbts of C. Smythe Limited in such
liquid form in 1961. ‘

What these appeals have to do with, is in relation to
what was done after that and specifically in December
1961 in connection with the undistributed earned surplus
of $728,652 of C. Smythe Limited.)

Again on June 28, 1961, Mr. S. E. V. Smith sent a
further proposal to Mr. Conn Smythe. This letter reads
as follows and the proposal enclosed with it is also set out:

Copy for Mr. Ian S Johnston, Q.C.
PRICE WATERHOUSE & CO.
' 55 Yonge Street
TORONTO 1
June 28, 1961.
Personal

Conn Smythe, Esq.,

Maple Leaf Gardens Limited,
Church and Carlton Streets,
Toronto.

Dear Mr. Smythe:

As arranged, I am handing you three copies of a preliminary
draft of a memorandum concerming a possible rearrangement of the
affairs of C. Smythe, Limited and its associated companies, Roseland
Homes Limited and Conn| Smythe Contracting Company Limited.

There are two or three factors bearing on the rearrangement which
are not mcluded in the memorandum and which I would prefer to
discuss with you at the meeting on Thursday morning. One of them
might well be discussed with Mr. G. R. Gardiner.

I am also enclosing copy of a memorandum concerning the pos-
sible formation of a personal corporation to facilitate your own estate
planning. |

' Yours sincerely,
‘ S. E. V. Smith
Enc-Draft memorandum (3)
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Memorandum
cc to Mr. Ian S Johnston.

Memorandum for Mr. Conn Smythe.

PERSONAL ESTATE PLANNING

The mecome and estate tax problems concernmng your horse racing
and breeding stable operations and the desirability of reorganmizing
the corporate structure of C Smythe, Limited, Conn Smythe Con-
tracting Company Limited and Roseland Homes Limited are both
the subject of separate memoranda. The sole purpose of this
memorandum 18 to recommend a course of action which we believe
will simplhfy the ultimate admimistration of your affairs by your
executors.

We recommend that you form a personal corporation, say, Conn
Smythe Limited, under the Ontario Companies Act, which would
hold your principal bank accounts, all of your stocks and bonds, all
of your real estate and any life mnsurance payable to your estate;
your horses would not be included in the holdings of the corporation.
This company would have a nominal share capital of, say, 1,000
shares 1ssued at $100 each, of which you would hold, say, 997 and
your three executors would hold the remaming three shares. The
balance of the consideration for the purchase of your various assets
by the personal corporation would be carried In an open account
payable to you; this 1s the most flexible method.

The by-laws of the company could place whatever restrictions
you might wish on the transfer or use of any assets For example,
there might be a complete restriction on the sale of Maple Leaf
Gardens shares except for the benefit of your hewrs, and a provision
that they be meluded m a votmg trust subject to voting by you or,
mm your inability to aet, by your son, Stafford Smythe, or, failing
his ability to act, by your nominee

There are no income or estate tax advantages m such a corpora-
tion smce mmcome on assets owned by the corporation has to be taken
up m your personal mcome tax return annually. The advantage
which we believe 1s sufficiently important to justify the mcorporation
expenses mvolved 1s that during any incapacity by you, or mn the
event of your death, the other directors could deal promptly with
the assets. This 18 particularly important after death since transfer
of assets is dependent on obtaining releases from the federal estates
tax department and the Ontario succession duty department. Such
releases might be held up for a year or more until all estate matters
are settled and certanly there 1s considerable mconvenience and
difficulty mn obtaming releases for the sale of real properties and
securities. In the meantime severe losses mught be suffered in a time
of fallng market values Through a personal corporation only the
shares of the personal corporation would be subject to restrictions
on transfer and the other dimectors of the company, who would be
your executors, would be able to deal promptly with any assets of
the estate.

PRICE WATERHOUSE & CO
(8 E. V. Smith)

TORONTO, June 26, 1961.
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This memorandum has been prepared for the shareholders of
C. Smythe, Limited i order to outhne a desirable method of re-
organization which would also take into account Roseland Homes
Limited and Conn Smythe Contracting Company Limited. (The
latter companies are relatively unimportant as compared with C.
Smythe, Limited ) The necessity for such a reorganization, the benefits
to be obtamed, and the broad plan are set forth herem. Particulars of
certam steps imvolved are set forth in Appendix B attached.

The basie problem of the three mamn shareholders of C. Smythe,
Limited, and n particular of Conn Smythe and C. H. Day, 18 that a
substantial portion of their personal estate is fted up 1 C. Smythe,
Limited. If any of the shareholders died, the valuation of C. Smythe,
Limited would be based on the value of the company without taking
mto account any mcome taxes payable on a total or partial distribution
of assets necessary to provide for succession duties and the beneficiaries
of the estate. Furthermore, the company has accumulated substantial
capital gams from the sale of fully depleted gravel properties at Jane
Street and from the sale of marketable securities, which cannot be
put mto the hands of the shareholders except by the payment of
substantial dividends to individuals or until tax has been paid on the
accumulated earned surplus, which amounted to $644,003 at February
28, 1961.

In this memorandum we are using amounts shown in the audited
accounts of the companies as of February 28, 1961. When a reorgan-
1zation 18 carried out, the accounts of the companies should be
brought up to date. Although 1t would not be necessary to audit them,
they should be reviewed by Price Waterhouse & Co. in order that all
normal accruals and adjustments usually made only at fiscal year-ends
are taken into aeccount.

In our opmmon 1t is most desirable to reorganize the companies
n such a way that the assets of the shareholders may be more readily
realized upon. If 15 also important that income taxzes and other costs
payable on distribution of accumulated earmings, which would prob-
ably aggregate a mmimum of $150,000, be paid now m order that

estate asset values of the shareholders may be reduced accordingly.

We have considered various methods by which a reorganization
might be carried out and, to the best of our ability, have taken mto
account the various interests of the three maimn shareholders. It
should be recognized that modifications may be necessary if further
information 1s brought out as a result of discussions between the
shareholders and us.

In our opmion, the plan set forth herem should be the most
economical from the standpomnt of mcome taxes, legal and account-
ing fees and, as far as we know, falls within the framework of
present mcome tax legislation. It should not be carried out until the
final 1961 federal budget legislation 1s adopted since technical amend-
ments to the Income Tax Act are sometimes mtroduced at a late
date, but 1t should be carried out as soon as possible after that time.
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The proposed plan of reorganization is set out hereunder:
1. The four sharcholders of C. Smythe, Limited would cause the

shareholdings of Roseland Homes Limited and Conn Smythe
Contracting Company Limited to be rearranged in such a way
that the shares of all three companies would be owned in the
following ratios:

Conn Smythe ... ..... .. .. ... 52%
C. S. Smythe ...... ...... .... 30 8%
C.H . Day .ocvvriiiiiiannns ve onn 16%
A MBoyd... ....vvinnn... 1.2%

(Details of the steps required are set out in Appendix B(1))

2. C. Smythe, Limited, Roseland Homes Limited and Conn Smythe

Contracting Company ILimited would merge under the amal-
gamation provisions of Section 96 of the Ontario Corporations
Act into a new company, say, C. Smythe (1961) Limited.

3. C. Smythe (1961) Limited would sell all of its operating assets,

including cattle and Caledon sand and gravel properties, to a
new operating company, Smythe Sand & Gravel Limited The
assets would be sold at farr market value except for Caledon
sand and gravel properties and other depreciable assets which
would be sold at values established for tax purposes. The new
company would pay for the assets purchased by the issue of
10,000 common shares at 10¢ each ($1,000) and 5% income
debentures for the balance ($683,206). The new operating
company would provide for working capital through bank loans
or loans from shareholders. (A pro forma balance sheet setting
out the position of the new company 1s attached as Appendix
A)

4. The shareholders of C. Smythe (1961) Limited would purchase

their share of all remaming assets of the company (viz. in-
vestments in bonds and stocks, mortgage due on Jane Street
property, the remaining Jane Street property, and the common
shares and 5% come debentures of Smythe Sand & Gravel
Limited) at fair market value. It may appear that the use of
market values for the mmvestments, particularly the shares of
Maple Leaf Gardens Limited might be undesirable, but it has
no real effect on the shareholders of C. Smythe, Limited since
they are simply transferring their portion of the assets held
by the company to their personal possession.

As a practical matter the mortgage on the Jane Street prop-
erty and the remaining Jane Street property should prob-
ably be sold to a liquidatmmg trust which would collect
interest and payments on capital from the mortgage and
sale of land and distribute them to the shareholders as
collected.

Also, it is contemplated that all shares of Maple Leaf Gardens
Limited would be put under the control of a voting trust
whereby dividends therefrom would flow directly to the
individual shareholders concerned but voting of the shares
would be done by Conn Smythe, or failing him, C. S.
Smythe, or failing them, thewr nominee.

5. The shareholders would pay cash for the assets referred to in

Item 4 above. Immediately thereafter they would sell all of
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their shares in C. Smythe (1961) Limited to a non-resident
United Kingdom corporation for cash at a price which would
be equivalent to the shareholders’ equity in C. Smythe (1961)
Limited, after taking into account capital gains on all dis-
positions of Jane Street property and investments in common
stocks, less income taxes and other costs ariging from re-

organization and efiective distribution of the assets of C.
Smythe, Limited, Roseland Homes Limited and Conn Smythe
Contracting Company /Limited. (This transaction could be
carried out through a dealer in securities but the tax on un-
distributed income would be 5% higher.)

The net results of the foregoing plan may be summarized as
follows (values at February 28, 1961 are used in all cases and the sale
price of the remaming Jane Street property has been taken to be
$250,000) :

Net book value of C. Smythe, Limited .... $1,590,244

Add:

Excess of market value of investments
in common stocks of Canadian cor-
porations OVer COst ................ 432,820
Market value of remaining fully depleted
sand and gravel property at Jane
SEEEE ©ees et 250,000

Adjusted net book value of C.
Smythe, Limited .............. $ 2,273,064
Net book value of Roseland Homes Limited $§ 23,880

Add—Excess of market value of investments
in marketable securities over cost ...... 10,866
Adjusted net book value of Roseland
Homes Limited ................ 34,746

Net book value of Conn Smythe Contracting’ ‘
Company Limited .... . ........ 27,114

Adjusted net book value of the
merged corporation, C. Smythe
(1961) Limated ................ $ 2,334,924

Less—Cost of income taxes payable on un-
distributed income of merged corporation
and other items, (estimated $125,000 to
$150,000) S2Y ..iiiiiiiiiiniiii . 150,000

$ 2,184,924

|
Less—Amount invested in the new operating company,
Smythe Sand & Gravel Limited (See pro forma
balance sheet—Appendix A) ..........c.oviein.. 684,296

Balance of assets available for pro rata distribu-
tion taz free to shareholders .............. $ 1,500,628
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These assets would comprise:

L0771 $ 25134

Government of Canada bonds .......ccocvevnivnvnnnn. 100,800
Marketable securities at market value—
Market
Shares  value

Maple Leaf Gardens Limited .. 29,728 $ 836,100

Milton Brick Co. Litd. ........ 34,865 78,446

The Jockey Club Limited .... 10,000 29,000

Canadian Collieries Resources

Limited—
Common ........ooenne 3,275 20,878
5% Preferred .......... 10,000 7,600
The International Nickel Com-

pany of Canada, Iimited .... 260 16,900

Noranda Mines Limited ............ 100 4,200

Standard Paving & Materials Ltd. .. 100 1,650
994,774
Mortgage receivable on Jane Street property .......... 129,920
Jane Street property, at market value .............. 250,000
$ 1,500,628

The basic benefits of the foregoing rearrangement for the share-
holders of C. Smythe, Limited may be summarized as follows:

1. Cash, marketable securities and other assets resulting from capital
gains in C. Smythe, Limited and Roseland Homes Limited are
put into the bands of the individual shareholders at a mmimum
income tax cost.

2. The combined potential estate value of the shareholders is reduced
by $150,000.

w

. Through holding separate marketable securities, etc. the share-
holders can carry out their own estate planning on a more
flexible basis.

4. The income debentures of the new company, Smythe Sand &
Gravel Limited, owned by a shareholder, could, in the event of
his death and by an agreement between the shareholders, be
paid to his estate through raising a mortgage on Caledon sand
and gravel properties or by other means.

5. If desired, the shareholders’ interests could be rearranged. For
example, C. H. Day could sell his common shares in the new
operating company, Smythe Sand & Gravel Limited, to C. 8.
Smythe at fair market value and take 5% income debentures
owned by Smythe in payment thereof.
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Similarly Conn Smythe could sell all or most of his interest in the 1967

new company to C. 8. Smythe and take income debentures of the SMYT' HE
new company and other obligations of C. 8. Smythe. Under this etal
method Conn Smythe could still retain voting control through V.

having a majority of the common shares of Smythe Sand & MINISTER oF
Gravel Limited, subject to an irrevoecable proxy to be voted by %‘;ﬁ’g&l‘
him during his bfetime. A benefit from this course would be to -
establish estate values for Conn Smythe’s interest in the Caledon Gibson J.
properties now and to freeze them at this figure with any growth _
going to C. S. Smythe.

Alternatively, arrangements could be worked out so that the
beneficiaries of Conn Smythe’s will might hold his common
shares 1 Smythe Sand & Gravel Limited subject to Conn
Smythe’s voting control during his Iifetime.

All such alternatives and details could only be dealt with in the
light of the wishes of the interested parties and after thorough and
complete discussion and consideration.

The important step now 1s to carry out the basic essentials of the
plan which 1s to pay mncome tax on the undistributed income of the
various companies so as to reduce the individual shareholders’ in-
heritance tax, to get assets n their hands which may be more readily
liquidated, and put thewr personal affairs mm a more flexible condition
if any one of them should die.

PRICE WATERHOUSE & CO.
(S. E. V. Smith)

TORONTO, June 26, 1961.
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1967 Appendix A
——

Sovia SMYTHE SAND & GRAVEL LIMITED

v (a new company)

MINISTEROF  pRO FORMA BALANCE SHEET AS AT FEBRUARY 28, 1961

REvENUE .. . .
R After giving effect to the following transactions:

Gibson J. 1. The purchase of all Caledon sand and gravel operating assets,
- including cattle and trucks, by Smythe Sand & Gravel Limited,
8 new company.
2. The seftlement of the purchase price by—
(a) the issue of 10,000 common shares for 10¢ each
(b) the issue of 5% income debentures in the amount of
$683,296.

ASSETS

Current Assets:
Trade accounts receivable less allowance for doubtful

accounts of $10,000 ... .......... ............. $ 123,965
Other recervables ......... civr teirriiiiinriinenns 3,243
Inventory of feeder cattle, at cost .................... 62,670

$ 189,878

Fixed Assets, at cost:
Sand and gravel properties, includ-

ing buildings ................ $ 622,267
Less—Accumulated depletion and
depreciation .................. 206,461
$415,806
Plants and equipment ........ ... $ 959,318
Furniture and fixtures . .... ..... 20,574
Trucks and automobales ..... ... 105,136
$ 1,085,028
Less—Accumulated depreciation .. 861,930
223,008
638,904
$828782
LIABILITIES
Current Liabilities:
Accounts payable and accrued habilities ....... .... $ 66,486
Mortgage payments due within one year .... ......... 24,000
$ 90,486
Mortgages Payable (exclusive of amounts due within one
FOAT)  eevveerrennense  etrenantene tesenanararanreaae 54,000
5% Income Debentures ......c...ccoevevneieenennennnanins 683,296
$ 827,782

Capital Stock Issued:
10,000 no par value common shares for 10¢ each .... 1,000

$828,782
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Appendix B 1967
——

. SmyrHE
1.In order to carry out a satisfactory merger of C. Smythe, ]ff,fl .
Limited, Roseland Homes Limited and Conn Smythe Contracting v

Company Limited it is necessary that the shareholdings of Conn MINTISTER OF
Smythe, C. 8. Smythe, C. H. Day and Arthur M. Boyd be in the m&vﬁ%
same ratio for the three corporations. (Any outstanding preference R
shares of C. Smythe, Limited should be redeemed before the merger.) Gibson J.
The ratio of present shareholdings in C. Smythe, Limited is as follows: i

Conn SMythe ...vvvviirerenens veenenes 52%
C.S. Smythe ...cvvvviiriniiennns e 30.8%
CHDAy ooviiiiit i 16%
A M. Boyd .ovoiviiiiiiiiiaiienes 1.2%

To bring the common share ownership of the other companies into
the same relationship the following transactions would need to be
carried out:

(a) Roseland Homes Limited—
I. E. Smythe should sell 100 shares to C. S. Smythe.
M. Holt should sell 100 shares to C. S. Smythe.
H. Smythe should sell 100 shares to C. S. Smythe.
C. H. Day should sell 70 shares to C. 8. Smythe and 30 shares
to A. M. Boyd.

(b) Conn Smythe Contracting Company Limited—
Conn Smythe should sell 40 shares to C. S. Smythe.
C. H. Day should sell 6 shares to Arthur M. Boyd and
14 shares to C. S. Smythe.

For practical purposes the sale price of these shares could be
fixed at their book value adjusted upwards in the case of Roseland
Homes for the excess of market value of common stocks over cost
and, in each case, reduced by 20% of undistributed income on hand.
On this basis the value per share of Roseland Homes Limited and
Conn Smythe Contracting Company Limited at February 28, 1961
would be $12.01* and $43.53 respectively. .

*This price is price as based on capital stock issued for a con-
sideration of $100 of which only 10 cents has been paid up.
Before any merger it would probably be advisable to have
the additional 90 cents per share paid up on the stock of
Roseland Homes Limited. Such payments would be recovered
by the shareholders on liquidation.

2. The merger of the corporations would present no particular
problems, except to carry out the necessary legal requirements, and
the shareholders of the merged corporation would have the same
percentage ownership as they now have in C. Smythe, Limited.

3. The merged corporation would sell all of its operating assets,
including Caledon sand and gravel properties, cattle and trucks now
owned by Conn Smythe Contracting Company Limited to the new
operating company, Smythe Sand & Gravel Limited. Except for
depreciable assets and cattle, we would expect that fair market
value would be equivalent to book value. In the case of cattle, which
are carried at cost on the books, fair market value would likely be
somewhat higher; such values based on the best estimates of com-
pany officials should be used. Depreciable assets should be transferred,
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including Caledon sand and gravel properties, to the new operating
company at tax values in order that there may be no recapture of
depreciation for tax purposes.

The new operating company should be able to take the same
depreciation rate, viz. 6¢ per ton, now allowed to C. Smythe, Limited.
Obviously, we cannot guarantee that this would be accepted by
income tax authorities but, in speaking to a senior member of the
Toronto District Office, he indicated that there was no reason, in a
non-arm’s length transaction such as this, why the Department would
require a new engineering estimate of the property. He stated that
the rate had been determined once 1n accordance with the Depart-
ment’s regulations and that, in his opinion, the rate of 6¢ could be
used by the new company. Although no names were mentioned, it is
probable that he had C. Smythe, Limited in mind.

4. In selling the assets of the merged corporation, C. Smythe
(1961) Limited, to its shareholders, fair market value should be used.
For this purpose quoted market prices would be used for marketable
securities, book value for mortgages, and an appraised value for
the Jane Street property. It would be preferable if the Jane Street
property were sold and the mortgage or other proceeds were available
for distribution to the shareholders, but there is some chance that if
it were sold to a trust for hiquidation, any subsequent excess over
the transfer price could be treated as a capital gan for tax purposes.

Under this proposal of Mr. Smith, as noted, the esti-
mated income tax cost if it had been implemented would
have been between $125,000 and $150,000; and under it,
a new operating company would have been incorporated
which would buy and pay for the assets of C. Smythe
Limited by issuing 10,000 common shares at 10¢ per share
and 5 per cent income debentures for the balance of the
purchase price.

Then on July 5, 1961, at a meeting of the shareholders
of C. Smythe Limited at which Mr. C. H. Day was not
present, Mr. Smith. advised that there were “two methods
talked about in current tax literature whereby undistrib-
uted earnings of a company could be distributed tax
free” and that he “was very reluctant to recommend such
methods since he felt that they might be successfully
attacked by income tax authorities”.

As a result of that meeting, Mr. Conn Smythe expressed
the opinion that the status quo of C. Smythe Limited was
satisfactory and Mr. C. Stafford Smythe expressed the
opinion that the cost of $150,000 for income tax and other
items was too great for the benefits to be achieved.

On the same day July 5, 1961, Mr. Smith wrote Mr.
C. H. Day informing him of these proposals and of these
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opinions expressed by Messrs. Conn Smythe and C. Staf- E’fz
ford Smythe (see Exhibit A-3) and that letter reads as Swmyras

follows: Etv‘_’l
Mint
Copy for Mr. Ian S. Johnston, Q.C. I\ITAT?(?I?:I?F
PRICE WATERHOUSE & CO. Revenur
55 Yonge Street ibson .
TORONTO 1 —_
July 5, 1961.

Personal

C. H. Day, Esq,
Elgin Handles Lid.,
21 Kains Street,
St. Thomas, Ontario.

Dear Mr. Day:

With reference to our telephone conversation on Friday last
I am enclosing a copy of the preliminary draft of a memorandum
for the shareholders of C. Smythe, Limited setting out possible means
of reorganization which we believed might be useful for the three
main shareholders of C. Smythe, Limited. This memorandum was
discussed at some length in a meeting with Messrs. Conn and Stafford
Smythe; Mr. Ian Johnston, Q.C., also attended throughout the
meeting.

At present the Smythes do not wish to take any steps to imple-
ment such a reorganization. Mr. Conn Smythe feels that the present
arrangement is satisfactory and Mr. Stafford Smythe believes that
the cost of $150,000 for income taxes and other items is too great
for the benefits to be achieved This, of course, is a matter of opinion
and since the shareholders are the ones who bear the cost, naturally
we accept their views on the matter.

During the meeting with the Smythes I mentioned that there
were two methods talked about in current tax literature whereby undis-
tributed earnings of a company could be distributed tax free but
that I was very reluctant to recommend such methods since I felt
that they might be successfully attacked by income tax authorities,
in which case the ultimate cost to individual shareholders would be
considerably greater.

In the discussions I also pointed out that the question of undis-
tributed income and designated surplus of corporations had been
mentioned in the 1961 budget address of the Minister of Finance but
he indicated that the whole matter was still under consideration and
that the Government had come to no conclusions on how this rather
difficult problem, particularly with respect to successful private
companies, was to be dealt with. I had heard rumours before the
budget address that some basis of withdrawing undistributed income
from private corporations might be included in 1961, perhaps a flat
rate of 15%. I also heard unsupported rumours that tax might be
eliminated on such distributions. Certainly any step which would
simplify the distribution, even at a 15% rate, would be cheaper for
the shareholders than the methods outlined in the enclosed memo-
randum. On the other hand, taxes on the distribution of accumulated
earnings might be increased. In view of the uncertainty it is difficult
90302—86
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1967 for us to advise a specific course of action too strongly but we feel
Sn\a:;r—llm that the possibilities should be considered periodically by the in-
et al dividual shareholders in the light of their personal circumstances.

v. Naturally Mr. Conn Smythe is concerned about his own personal
Mﬁﬁfgif" estate planning and during our recent meeting he stated that the
REVENUE following arrangements had been made orally between the three major

shareholders of C. Smythe, Limited, viz.:

1. In the event that Mr. Conn Smythe died, C. Smythe, Limited
would arrange to purchase all shares of Maple Leaf Gardens
Limited owned by him personally at fair market value at
date of death in order to put Mr. Smythe’s estate in funds
to pay estate tax and succession duties. To do this C. Smythe,
Limited would probably have to raise a loan with the shares
as security or place a mortgage on the Caledon property. It is
likely that interest on money borrowed specifically to buy
shares of Maple Leaf Gardens would not be allowed for income
tax purposes; on the other hand, an arrangement might be
worked out in such a way that the interest would be allowed.

At the meeting the possibility of payimng more than the quoted
market value was suggested since, by acqusition of all the
shares, C. Smythe, Limited would have effective control of
Maple Leaf Gardens Limited and the shares might properly
be worth more than quoted market. I believe that this might
be undesirable from an income tax standpoint since the excess
between such a price and quoted market value might be deemed
to be a benefit to a shareholder, viz. Mr. Smythe’s estate.

2. In the event of your death, Mr. Smythe stated that either he or
Stafford would arrange to purchase the shares of C. Smythe,
Limited now owned by you from your estate at fair value.
The suggestion was made that fair value might be that deter-
mined for estate tax and succession duty purposes but, on
further reflection, I am inclined to think that such a fair
value should probably be determined along the following lines:

Net book value of C. Smythe, Limited plus excess of market
value of marketable securities over book value plus excess
of appraised value of Caledon land over book value.

This matter should be considered further before any final
arrangements are made.

8. In the event that Stafford Smythe died, Conn Smythe would
buy the shares of C. Smythe, Limited now owned by Stafford
Smythe from his estate at fair value.

During our discussions on Thursday I told the Smythes that
any such arrangement should be in the form of a written agreement
between the three main shareholders in order that their heirs would
be adequately protected. This is most important both for the heirs
and for the remaining shareholders since the remaining shareholders
will be dealing with executors rather than with the individuals who
discussed and agreed upon the original arrangements.

Gibson J.

As arranged in our telephone conversation, you are to review
the memorandum and the other matters outlined in this letter and
consider them with your own financial adviser. I would hope that
by the end of September final legislation in respect of the 1961
budget resolutions will have been enacted and at that time perhaps
we could discuss the matter further when you are in Toronto.
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As you know, I expect to be out of the country for several weeks 1967

but if you should have any immediate questions in connection with SMYTHE

the matters referred to in this letter you could reach me by telephone et al

on July 6. v,
Yours sincerely, MINISTER OF

. NATIONAL

8. E. V. Smith REVENUE

Enc.-Draft memorandum Gﬂ;s:); 3.

On November 3, 1961, Mr. I. S. Johnston, Q.C., solicitor —
for Mr. Conn Smythe, in connection with drawing his will
and implementing an estate plan for him, wrote him and
in that letter advised that for liquidity of his estate, the
reorganization of C. Smythe Limited was a major problem
for future discussions (see Exhibit A-4). That letter in

relevant part reads as follows:
3rd November, 1961.

PERSONAL:

Conn Smythe, Esq.,

President,

Maple Leaf Gardens Limited,
Carlton and Church Streets,
TORONTO 2, Ontario.

Dear Conn,

I enclose an outline of a Will in accordance with the instructions
you gave me the other day.

This new Will will certainly simplify administration on the
distribution of capital. However, it will not simplify the question of
raising money for tax. The problem is that there is insufficient money
in the free estate to pay the tax. I enclose a new Estimate of
Estate Tax. This estimate presumes that the gift of 4,000 shares of
Maple Leaf Gardens will be complete, the Lake Simcoe house is
taken out of specifics, $16,000 added to free assets and Income Tax
on the horses will be allowed as a deduction for Estate Tax.

The old problems are still there. Insufficient free assets for tax
purposes. C. Smythe Limited will have to distribute $25 to get $13
for your estate. To get money out of C. Smythe Limited, Income
Tax will have to be paid on the undistributed income on hand and
the amount of Income Tax will be included in your estate for
Inheritance Tax purposes.

A reorganization of C. Smythe Limited is a major problem for
future discussion.

I have spoken to Mr. S;mith and we would like some further
discussion with you. ‘

ISJ-MC i
Encls. i
ce: Mr. S. E. V. Smith.

Yours sincerely,
. 8. Johnston)
903026}
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E‘f Then between November 17, 1961 and December 14,
Suyrae 1961, certain action was taken by the directors and share-
ot al holders of C. Smythe Limited in reference to obtaining
Mwister OF for the shareholders a distribution to them of some of the

%ﬁsmﬁ said undistributed earned surplus of $728,652.

Gibson J. On November 17, 1961, (as mentioned earlier in these
— Reasons) at a meeting of the directors of C. Smythe Lim-
ited, it was “moved by Mr. C. Stafford Smythe, seconded
by Mr. Day and unanimously carried, that the President
be empowered to instruct the Managing Director, in con-
sultation with Price Waterhouse & Co. to proceed im-
mediately to arrange for the distribution of $375,000 to

the shareholders of C. Smythe, Limited”.

(This was made possible as mentioned above, because
C. Smythe Limited had put in liquid form some of its assets
and took further steps in this connection, viz; at this
meeting, the directors authorized the sale of stock in
Maple Leaf Gardens Limited to C. Stafford Smythe for
$800,000 and prior to that they had authorized the sale
of certain of the depleted gravel pits C. Smythe Limited
owned.)

This direction of the directors in relation to part of the
said undistributed earned surplus of C. Smythe Limited
was in essence to implement the essential part of the plan
of Mr. S. E. V. Smith of Price Waterhouse & Co. suggested
on June 28, 1961, which as above noted involved the
following matters:

(a) that a new company be incorporated;

(b) that the assets of the old company be sold to a new

company;

(e) that the shareholders of the old company sell their
shares to a dealer in securities;

(d) that the financing to enable the shares of the old
company to be sold, be effected by obtaining “day-
light” accommodation from the Bank (Mr. Smith
said it could be as short as one minute) ;

(e) that there be a simultaneous exchange of cheques
or drafts between the purchaser of the shares of
the old company from its shareholders;

(f) that the security dealer’s gross profit be the differ-
ence in price between the monies he obtained in C.
Smythe Limited, the old company, and the amount
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he paid for the shares of the old company, less the
taxes he would be required to pay under the provi-
sions of section 1058 of the Income Tax Act;

(g) that the shareholders of the old company reinvest
the monies they obtained from the sale of their
shares in the old company, in common shares and
preference shares and debentures or other forms of
loans in the new company; and

(h) that the business without interruption be carried
on by the new company.

On the direction of Mr. Conn Smythe the security dealer
chosen with whom it was proposed to deal was Green-
shields Inec., with head office in Montreal, Quebec. This
choice was made by Mr. Conn Smythe because of some
World War II association he had with one of the latter’s
partners, a Mr. Tafts.

(Under this plan, it should be again noted, it was pro-
posed that C. Smythe Limited pay the income tax required
pursuant to the provisions of section 1058.

However, as also noted, this was not done, and the plan
was slightly changed and Mr. Smith later advised the
transaction that was entered into with the two Vancouver-
based companies, F. H. Cameron Limited and Dabne
Enterprises Limited, and no income tax was paid by C.
Smythe Limited pursuant to section 1058 of the Income
Tax Act, or personally by any of the appellants or A. M.
Boyd.)

On November 29, 1961, Mr. Smith, in carrying out the
request of the directors pursuant to their said resolution of
November 17, 1961, discussed with the shareholders of
C. Smythe Limited the methods of getting out $375,000
to them; and on the same date, Mr. 1. S. Johnston, Q.C,,
was instructed that he would be retained as solicitor in
the reorganization of C. Smythe Limited necessary for
this purpose.

On December 7, 1961, Mr. Smith advised Mr. Conn
Smythe, President of C. Smythe Limited by letter (see
Exhibit A-6) that the income tax cost of distributing the
$375,000 would be $102,000 but that the shareholders would
still be unable to withdraw “the realized and unrealized
capital gains of about $1,800,000...without paying tax
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E’f_’{ on the balance of the accumulated earnings” (i.e. the
Smyree balance after subtracting $375,000 from $728,652) of the

etal
v. company.

MINISTEROF  Te said “since the remaining accumulated earnings
Revenve  gmount to about $300,000, it would probably cost another
GibsonJ. $100,000 to free the capital gains in the next year or

—  two...”.

(It should be noted that in doing what was eventually
done here—eliminated a tax cost to the company estimated
by Mr. Smith of over $202,000.)

Mr. Smith then recommended the sale of assets to the
new company, and the subsequent sale of shares of the old
company to a broker at a cost to the company of approx-
imately $150,000 (being appioximately $48,000 of other
costs, viz., of accountants, solicitors, incorporations, ete.,
which added to the income tax cost of $102,000 payable
under section 1058 of the Income Tax Act brought the
total estimated costs to about $150,000); and Mr. Smith
stated that under this plan the shareholders of C. Smythe
Limited would receive $2,117,580 in non-interest-bearing
debentures, 10,000 shares in the new company and cash in
the sum of $275,000, and in respect to the receipt of these
three things the said shareholders would pay no personal
income tax.

The said letter of Mr. Smith of December 7, 1961 to
Mr. Conn Smythe reads as follows:

PRICE WATERHOUSE & CO.

55 Yonge Street
TORONTO 1

December 7, 1961.
Confidential

Mr. Conn Smythe, President,
C. Smythe, Limited,

899 Jane Street,

Toronto 9, Ontario.

Dear Mr. Smythe:

In accordance with the directors’ resolution of November 16, 1961
you have asked our advice on the best method of making a cash
distribution of $375,000 to the shareholders.

Among the ordinary methods of distribution & combination of
cash dividends and a Section 105 election is the most economical in
the circumstances. However, even if this method is used a distribution
of $375.000 by March 1962 would involve a tax cost of about $100,000
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(see Schedule A). Despite this substantial outlay in tax, the realized 1967
and unrealized capital gains of the company of about $1,800,000 Sl\;*r_;m
could still not be withdrawn without paying tax on the balance of et al
the accumulated earnings. Since the remaining accumulated earnings

amount to about $300,000, it would probably cost another $100,000 MINISTER OF
to free the capital gains in the next year or two and the tax cost Rﬁg?tl%
would gradually increase as profitable operations added to the

accumulated earnings. Gibson J.

Under these circumstances we strongly recommend that you adopt
a different course of action which, for the expenditure of about
$150,000, will make all the accumulated earnings and capital gains
of the company to date available to the shareholders without payment
of further tax. Under the proposed plan, the assets of the present
company would be sold to a new operating company owned by the
shareholders of C. Smythe, Limited and the shareholders would
then sell their shares of C. Smythe, Limited to a dealer in securities
for a price which, in theaggregate, would be $150,000 less than
their equity. A dealer in securities would be able to pay this price
for the shares since, under Section 105B of the Income Tax Act he
could have the company’s assets distributed at a tax cost equal to
16%3% of the accumulated earnings. The principal result of the
reorganization would be that the shareholders would replace their
common shares of C. Smythe, Limited with debentures (and shares)
of a new operating company; such debentures could be redeemed
free of tax when funds were available and not needed for the new
company’s operations.

A detailed outline of the proposed plan is set out on Schedule B
attached, along with a pro forma balance sheet showing the position
after the reorganization. In this outline we have assumed that the
Jane Street properties would be sold to the new company at fair
market value, which has been taken as $250,000. On the basis of
our conversations with you we understand that the shareholders are
to receive the same amount as if a cash distribution of $375,000
had been made by the company, viz. $275,000 after taxes. Under
the proposed plan this distribution would be accomplished since the
shareholders of C. Smythe, Limited would hold the following assets
instead of their present holdings in C. Smythe, Limited:

Securities of a new
operating company

Non-interest

bearing Common
Cash debentures stock
Conn Smythe ................ $143,000 1,101,141 5,200
C. Stafford Smythe .......... 84,700 652,215 3,080
C.H Day ..ocvvvieevnnnnn.. 44,000 338,813 1,600
AMBoyd ......oovvviiiinnn 3,300 25,411 120

$275000  2,117,580* 10,000

*Based on unaudited financial statements at October 31, 1961 and
adjustments referred to on Schedule B.
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You will note from the pro forma balance sheet in Schedule B
that the new operating company would have cash and liquud assets
of $1,197,880 in addition to other working current assets which exceed
its liabilities. If it were decided to distribute some of these funds or
gsome of the funds produced by future operations of the new company,
non-interest bearing debentures could be redeemed pro rata and the
proceeds received tax free by individual shareholders.

In order to provide funds for the estate of a deceased shareholder
an agreement could be entered into among the shareholders whereby
in the event of any sharcholder’s death, debentures held by his
estate would be redeemed in the following annual amounts:

Conn Smythe v.vveeerrvrenrrereenenns $ 26,000
C. Stafford Smythe .....covvevnernene 15,400
C.H. DAy .vvvieriiineerennnteannnss 8,000
A MBoyd cooviiiiiiiiiiiiiiaas 600

This would be in addition to any pro rata distribution of cash
earnings; presumably the agreement would also provide that no dis-
tributions would be made which would jeopardize the company’s
ability to make the specified annual redemptions of debentures held
by a deceased shareholder’s estate.

We believe that the arrangement outlined in general above and
in somewhat more detail in Schedule B would be 1 the best interests
of all the shareholders and we strongly recommend that i1t be adopted.
If the shareholders do decide to go ahead with the plan we believe
that 1t should be completed before February 28, 1962. The specific
actions to be taken are numerous (see Schedule C), and accordingly
a decision should be made as soon as possible.

Undoubtedly you will wish to have the company’s solicitor
consider the plan and its ramifications and the necessary documents
required to implement the proposed reorganization.

If you or any other shareholder would like to discuss this plan
further with us we shall be pleased to do so.

Yours very truly,
(8. E. V. Smith)

Enec.-Schedules
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Schedule A 1967

C. SMYTHE, LIMITED SLET—I;E
CALCULATION OF INCOME TAXES AND NET PROCEEDS ef}“l
TO SHAREHOLDERS FROM A $375,000 DISTRIBUTION MINISTER OF
BY THE COMPANY R ATIONAL
VENUE
Gross Less Net to Gibson J.
distribu- income share- I
tion taxes holders
Cash dividends:
Before December 31, 1961 .... $ 93,750 37,012 56,738
After December 31, 1961 and
before February 28, 1962 .... 93,750 37,012 56,738
$ 187,500 74,024 113,476
Section 105 distribution:
After February 28, 1962 ...... 187,500 28,125 159,375

$ 375,000 102,149 272,851

Takenas  $275,000

Net proceeds to shareholders
after all income taxes (see Note):

Conn Smythe .......cccoeivvivinnn $ 136,200
C. 8. Smythe ...covveviiineinnnnnn 88,400
C.H.Day ..cvvvvinierinnnnennnn 46,700
A M. Boyd ...oovvvinnnninenenannns 3,700

$ 275,000

NOTE: The above calculations are based on estirates of the
shareholders’ taxable incomes.
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1967 Schedule B
——
SMYTHE C SMYTHE, LIMITED
etvc.al PROPOSED REORGANIZATION OF COMPANY’S OPERATIONS
MINISTER OF
NATIONAL 1. Form a new operating company, C. Smythe For Sand Limited,
Revenuve with an Ontario charter and a capitalization of, say, 40,000
Gibson J common shares at $100 per share.

—_— Present shareholders of C. Smythe, Limited would subscribe for
shares 1n the new company for cash in exactly the same ratio
as their present holdings in C. Smythe, Limited, viz :

Conn Smythe ..........cocvvveievnnnn. 5,200
C. Stafford Smythe .. . ..... .. ... .. 3,080
C H Day oovvvviiiiiiens e e o 1,600
A, M. Boyd .... .. ceiiiiiiiiiiinn 120

10,000

2. C. Smythe, Limited would sell the following assets to C. Smythe
For Sand Limited:

(a) All cash except $435,000 required for cost of reorganization
and cash requirements of shareholders

(b) All Caledon sand and gravel mines, buildings and other
fixed assets at book value which is equivalent to unde-
preciated capital cost.

(e) All other Caledon operating assets, including cattle, accounts
receivable, etc., at fair market value.

(d) 10,000 shares of Maple Leaf Gardens Limited at $300,000
(the option price, which equals fair market value).

(e) Other marketable securities at fair market value which
approximates book value.

(f) The mortgage receivable on Jane Street property at book
value, which is fair market value.

(g) The fully depleted sand and gravel properties at Jane Street
at fair market value (taken as $250,000 in present calcula~
tion).

3. C. Smythe For Sand Limited will assume all liabilities of C.
Smythe, Limited.

4. C. Smythe For Sand Limited will issue non-interest bearing
debentures for the net assets taken over from C. Smythe,
Limited.

5. The shareholders of C. Smythe, Limited would sell their shares to
a dealer in securities at a price which would be equivalent to
the shareholders’ equity in C. Smythe, Limited (after taking
nto account capital gains on all dispositions of Jane Street
property and investments in common stocks) less income taxes
and other costs arising from the reorganization, which are
estimated to be $150,000.

A pro forma balance sheet of the new operating company based on
unaudited figures as of October 31, 1961 as supplied by the company’s
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accountant, taking into account the above transactions and the sale to 1967
outsiders of 20,000 shares of Maple Leaf Gardens Limited at 40¢ per S "
) MYTHE
share for cash, is set out below: et al
.
MINISTER OF
C. SMYTHE FOR SAND LIMITED NATIONAL
(a new company) REVENUE
ASSETS Gibson J.
Cash and Other Liquid Assets:
LT $ 585,600
10,000 shares of Maple Leaf Gardens
Limited at $30 each .............. 300,000
Investment in stocks and bonds at market
22 10 (- Y P 171,080

Mortgage due on Jane Street property .. 131,200

Subseriptions on capital stock due from
ghareholders ...... vt vareeraeneaas 10,000  $ 1,197,880

Other Current Assets:

Trade and other receivables .......... $ 173,700
Due from Conn Smythe Contracting
Company Limited .......c..covut... 31,200
Cattle InVentory ......coovvvevinieananss 35,300 240,200
$ 1,438,080
Mortgage Receivable .......cvevvnevnennnn. 24,000
Jane Street Properties, at estimated realizable
Valle oot 250,000
Fized Assets:
Caledon and other operating assets, at
cost less depreciation .............. 541,700
$ 2,253,780
LIABILITIES
Current Liabilities:
Accounts payable and Iaccruals ........ $ 67,100
Provision for income taxes ............ 5,100 $ 72,200
}
Mortgages Payable ....... boveei, 54,000
Non-interest Bearing Debeliatures .......... 2,117,580
Capital Stock:
10,000 common shares of $1 each ........ 10,000

$ 2,253,780
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1967 A pro forma balance sheet of C. Smythe, Limited shortly before
SMYT' - completion of its sale to an outsider is set out hereunder:
et ol ASSETS
MINISTER OF st
NATIONAL Cash for d1stnb}1t10n of shareholders
REVENUE To be retained .....cvvvvevvvnreneennen $ 275,000
—_ To be reinvested by shareholders in com-
Gibson J. mon stock of C. Smythe For Sand
Limited, a new operating company .. 10,000
Cash for income taxes and other costs of re-
Organization ........ceveveneerenenneraas 150,000
$ 435,000
Non-interest bearing debentures of C. Smythe
For Sand Limited ........ccveveenn... 2,117,580
$ 2,552,580
SHAREHOLDERS' EQUITY
Common Shares ......c.veeveesrvesesnrones $ 25,000
Premium on common shares ............ 6,000
Capital gains (Note 1) ...ccvvvviaennnnannes 1,840,380
Accumulated earnings:
Balance at February 28, 1961 ........ $ 644,003
Earnings for eight months ended October
31, 1961 (Note 2) ......cvvnvvnnnnnn 87,197 681,200
$ 2,552,580
NOTES:
1. Capital gains are made up of the following items:
Sale of fully depleted gravel prop-
(23 40 Y- NN $ 789,200
Sale of investments in common stocks . 104,300
Sale of 20,000 shares of Maple Leaf
Gardens Limited at $40 per share .. 531,253
$ 1424753 (Realized)
Sale to C. Smythe For Sand Limited of—
(a) 10,000 shares of Maple Leaf
Gardens Limited at $30 per share § 165,627
(b) Jane Street properties at ...... 250,000
$ 415627 (Unrealized)

$1,840,380

2. The above amounts are based on unaudited figures at October 31,

1961.

Immediately before the sale of C. Smythe, Limited to an outsider,
the shareholders would buy for cash the non-interest bearing de-
bentures of $2,117,580 from the company. The selling price of the
shares of C. Smythe, Limited to the outsider would then be $2,402,580
cash, and the shareholders would net $285,000 in cash, viz. $275,000
distribution and $10,000 to be reinvested in the new company.
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Schedule C 1967
——

C. SMYTHE, LIMITED Sng:r:lnm
ACTIONS TO BE TAKEN AND TENTATIVE iy
TIMETABLE FOR PROPOSED REORGANIZATION MINISTER OF
Narronan
Date to REVENUE
To do To be done by be completed —
Gibson J.

1. Call special meeting of
shareholders to approve

reorganization President December 8
2. Incorporate new company Company solicitor Incorparation
date

December 12
3. Close books of C. Smythe,
Limited and open books
of new company as of

incorporation date Company accountant December 12

4. Subscription for shares of ' C. Smythe .... 5200 December 15
new company C. 8. Smythe .. 3,080
C.H.Day ..... 1,600
A.M.Boyd .... 120

5. Calculation of undistributed
income of C. Smythe,
Limited as at February .

28, 1961 P. W. December 15
6. Appraisal of Jane Street Company officials and December 15
property ' appraisor

7. Draw up agreement for ‘Company solicitor in
sale of assets of C. collaboration  with
Smythe, Limited to new PW. December 15
company as of date of
incorporation of latter
company

8. Negotiation with a dealer P.W. subject to final
in securities to settle fee =~ confirmation by com-
and other details re sale  pany officials December 4 on
of shares of C. Smythe,
Limited :

9. Approval of sale of assets
of C. Smythe, Limited
at special shareholders’ .
meeting Shareholders December 22

10. (a) Audit of C. Smythe,
Limited as of date of
sale of assets . P.W. January 26

(b) Preparation of final
tax returns and comple-
tion of undistributed in~
come for C. Smythe,
Limited . P.W. January 31
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Date to
To do To be done by be completed
11. Completion of sale of Company officials and
assets of C. Smythe, company solicitor in
Limited to new com- collaboration  with
pany, in return for de- P.W. January 31
bentures

12. (a) Shareholders of C. Shareholders and com-
' Smythe, Limited pur- pany solicitor in
chase debentures of new collaboration  with
company for cash P.W. February 6

(b) Audited balance sheet
of C. Smythe, Limited,
showing cash and share-
holders’ equity P.W. February 6

(¢) Sale of all shares of C. Shareholders and com-
Smythe, Limited to deal- pany solicitor in col-
er in securities laboration with P.W. February 7

13. (a) File final tax returns
and caleulation of un-
distributed income of C.
Smythe, Limited, report-
ing regular income for
incomplete fiscal year
1961/2 and tax under
Section 1058 Dealer in securities February 8

(b) Distribution of re-
maining cash of C.
Smythe, Limited to deal-
er in securities on wind-
ing up Dealer in securities February 8

14. After tax clearance has Dealer in securities, so-
been obtained, wind up licitors and auditors After February 8
C. Smythe, Limited

On December 8, 1961, Mr. Smith got in touch with the
said Mr. Tafts (the partner of Greenshields Ine., Mr. Conn
Smythe had known) to find out whether that company
would be interested in acting as such a dealer in securities
under the proposals. Mr. Tafts told Mr. Smith that he was
unfamiliar with this type of transaction and that he
would take it up with his Montreal associates who had
experience with these matters and advise.

Then on December 12, 1961, Mr. Campbell Leitch, a
Montreal partner of MacDonald Currie and Co., the
auditors for Greenshields Inc., called Mr. Smith and made
a proposal that Greenshields Inc. buy the shares of C.
Smythe Limited at book value less 5 per cent of undistrib-
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uted income for resale to some other party or parties. E‘Z
Mr. Smith recommended this transaetion to Mr. Conn SME{TZHE
et a

Smythe. v

MINISTER OF

But by December 14, 1961, it seemed apparent that no " Namowaw
sale of the shares in C. Smythe Limited would be made =™ U%
to Greenshields Inec. because the latter had amended their Gibsonl.
proposals. Greenshields Inec., according to the evidence,
wanted the vendor shareholders of C. Smythe Limited,
prior to the sale of shares of it, to arrange for a stock
split of its shares and also they wanted the closing of such
sale by the end of the year (i.e. 1961). Mr. Smith advised
against this sale because it was thought by him and Mr.
Johnston that there was no “good business reason” for
splitting the shares of C. Smythe Limited and if the
present shareholders of it caused such to be done, such
action might be considered by the income tax authorities
to be part of a “winding-up, discontinuance or reorganiza-
tion of its business”, so that the then present shareholders
(the appellants and Mr. A. M. Boyd) of C. Smythe Limited,
pursuant to the provisions of section 81(1) of the Income
Tax Act might be deemed to have received a dividend to
the extent of their respective “portion of the undistributed

income then on hand” of C. Smythe Limited. (see section
81(1)(b) of the Act.)

Mr. Smith put it this way in his evidence:

MR. SMITH: Well, it would appear to me that they were asking
us to countenance some type of transaction by the present share-
holders, at least by the Smythe group then shareholders of C.
Smythe Limited that might lead to the evasion of taxes eventually
and we did not wish to havie any part of it. It did not seem to us
that there was any good business reason why we should split the
shares of C. Smythe Limited to say one to ten, one to nine—
I think it eventually got up to one to one hundred. And both
Mr. Johnston and I advised that we could see no reason to carry
this type of transaction out.

Then between December 15, 1961 and December 27,
1961, the following things took place:

On December 15, 1961 (Friday), a meeting of the Board
of Directors of C. Smythe Limited authorized the sale to
C. Smythe For Sand Limited of the former’s assets pur-
suant to the terms of a Draft Agreement attached to the
Minutes.
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1967 On the same day, there was a purported meeting of the
sznfm Board of Directors of C. Smythe for Sand Limited (an
¢%  application for a charter for which had just been made that

Mﬁﬁfgf&“m day to the Provincial Seeretary of the Province of Ontario
Revenue but which company was therefore still unincorporated) at
GibsonJ. Which the Directors (1) authorized the allotment of 9,996

— common shares of the company to the appellants for
$9,996; (2) authorized the creation of non-interest-bearing
debentures not exceeding $2,750,000 to mature December
15, 1981; and (3) approved the purchase of assets and

undertaking of C. Smythe Limited as per Draft Agreement.

This Agreement between C. Smythe Limited and
C. Smythe For Sand Limited was finally executed in the
form as set out in Exhibit A-26 as follows:

MEMORANDUM OF AGREEMENT made as of the 15th day
of December, 1961,

BETWEEN:
C. Smythe, Limited, hereinafter called “the Vendor”,

OF THE FIRST PART
and

C. Smythe for Sand Limited, hereinafter called
“the Purchaser”

OF THE SECOND PART

IN CONSIDERATION of the mutual agreements hereinafter
contained it is agreed by and between the parties hereto as follows:

1. The Vendor agrees to sell and the Purchaser agrees to pur-
chase all the undertaking, property and assets as a going concern of
the Vendor as at the close of business on the 15th day of December,
1961, including the following:

(a) the goodwill of the said business with the exclusive right to
represent the Purchaser as carrying on the same in continua-
tion of and in succession to the Vendor and the right to
use any words indicating that the business is so carried on;

(b) all trade marks, trade names, copyrights, trade designs,
inventions and patents and licenses connected with the
business of or belonging to the Vendor;

(c) all of the property of the Vendor moveable or immoveable,
real and personal of every kind and wheresoever situate
including freehold and leasehold property, leases and licenses
owned or held by the Vendor;

(d) all the sand and gravel mines, buildings, improvements,
plant, machinery, equipment, trucks, motors, waggons and
horses, tools, utensils, inventory, stock-in-trade, supplies of
every kind and nature owned by the Vendor;

(e) all of the book and other debts due or accruing due to the
Vendor and the full benefit of all securtties for such debts;
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(f) the full benefit of all existing contracts and engagements 1967

to which the Vendor may be entitled; SMyTHE
(g) all cash on hand and in bank and all Bills and Notes owned etal
by the Vendor; v.
MINISTER OF

(h) all shares, bonds and securities owned by the Vendor, includ- NaTionaL
ing 10,000 shares of Maple Leaf Gardens Limited which are REVENUE
subject to an Option Agreement; Gib- _son. 3

(i) all other property, assets and rights to which the Vendor —_
is entitled in connection with its business or otherwise.

2. The Vendor shall take all proper steps, actions and corporate
proceedings on its part to enable it to vest a good and marketable
title in the Purchaser to the said business, property, assets and
undertaking, and at the time of closing shall deliver to the Purchaser
such deeds, conveyances, assurances, transfers, assignments and
consents as Counsel for the Purchaser may require. And the Vendor
will from time to time on reasonable request and at the expense
of the Purchaser execute such further documents and assurances
as may be necessary to assure the property and assets in the
Purchaser. The Purchaser agrees to accept the title of the Vendor
in all property and assets as such title will, stand at the date of
closing.

3. The consideration payable by the Purchaser under this Agree-
ment shall be the sum of $2,611,769.00 which is the difference between
the aggregrate value of the assets set out in Schedule “A” hereto
and the aggregrate value of the liabilities set out in Schedule “B”
hereto.

4. The Purchaser covenants to pay, satisfy, discharge, perform
and fulfil all debts, liabilities, confracts and engagements of the
Vendor incurred and/or arising on or before the date of closing the
purchase and sale and to indemnify and save harmless the Vendor,
its successors and assigns against all actions, proceedings, claims and
demands in respect thereof including, without limiting the generality
of the foregoing, all debts and hLabilities of the Vendor not recorded
on its books incurred and/or arising on or before the date of closing
the purchase and sale. '

5. The Vendor covenants with the Purchaser that the Vendor
will cause to be prepared such Returns as may be required by
The Income Tax Act of Canada and The Corporations Tax Act of
Ontario for the fiscal period ending the 28th day of February, 1962,
in such form and with such content in respect of operations for the
periods ending on or before the 15th December, 1961 as may be
acceptable to Messrs. Price Waterhouse & Co. The Parties agree
that if the Minister of National Revenue or the Treasurer of Ontario
shall assess a larger amount of tax than that shown on the original
or amended Tax Returns of the Vendor in respect of the periods
ending on or before the 15th day of December, 1961, then the
Purchaser shall have the right to object and appeal any such assess-
ment in the name of the Vendor.

6. The sale and purchase shall be closed in Toronto on the 28th
day of December, 1961, or on such earlier or later date as shall be
mutually agreed.

90302—17
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7. The sale and purchase shall take effect as at the closing of
business on the 15th day of December, 1961, from which time until the
closing of the sale and purchase the Vendor shall be deemed to
have carried on its undertaking and business for and on behalf of
the Purchaser, and the Purchaser shall be entitled to all income
and profits m connection therewith during the said period. And the
Vendor warrants and agrees that until the closing of the sale the
Vendor’s business shall continue to be carried on in its usual and
ordinary course, and that the Vendor shall not declare or pay any
dividends or make any payments except such as are necessary for
the ordinary conduct of its business, including wages and salaries
to employees and officers at the rates heretofore prevailing.

8. All books of account of the Vendor, all books of reference
to customers, and all documents and data of the Vendor or in its
possession or control relating to the business of the Vendor shall,
on closing, be delivered to the Purchaser which shall henceforth
be entitled to the custody thereof. The Purchaser covenants to retain
such books and documents as requwed by the Income Tax Act
and will make them available to the Vendor upon reasonable request.
The Vendor shall retain possession of the Corporate Seal, Stock
Ledger and Transfer Book, and the Company’s Minute Books. It is
agreed that after the date of closmng the Purchaser or its agent shall
have access to the Company’s Minute Books covering the period
prior to the date of closing and shall be entitled to make copies
or excerpts therefrom.

9. The Vendor shall forthwith after the closing of the sale and
purchase cease to carry on the business of producing sand and gravel
and dealing 1 and using construction matenals in the Province of
Ontario.

10. The Vendor hereby undertakes to make application to the
Provincial Secretary of Ontario for permission to change its name to
any name acceptable to the Lieutenant-Governor of Ontario which
does not include the name “Smythe”, such application to be made
within thirty days of the closing of the transaction, or in the altern-
ative, to distribute its assets and make application to the Provincial
Secretary of Ontario for surrender of its Charter, such application
to be made within sixty days of the closing of the transaction.

IN WITNESS WHEREOF the parties hereto have executed
this Agreement under the hands of their duly authorized officers
in that behalf this 28th day of December, 1961.

C. SMYTHE, LIMITED
per: Conn Smythe
per: A. M. Boyd

C.SMYTHE FOR SAND LIMITED
per: Conn Smythe
per: A. M. Boyd
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SCHEDULE “A” 1967

—
SUMMARY OF ASSETS SOLD BY C SMYTHE, LIMITED Sy
TO C. SMYTHE FOR SAND LIMITED v.
AS OF DECEMBER 15, 1961 MINISTER OF
ggTIONAL
Description Amount Mk
Cash on hand ........cooeveneieeiiieaiaien e $ 7031 GibsonJ.
Bank balances and accrued mterest .................... 188,126
Time deposit due January 2, 1962 at guaranteed principal
amount and accrued mterest .............. ... 800,945

Marketable securities (including 10,152 shares of common
stock of Maple Leaf Gardens Limited) at fair market

Valle oottt i et eaiae e, 475,279
Trade accounts receivable at book value, less allowance of

$10,000 for doubtful accounts ..............ccviuvnnen 181,694
Amount recervable from Conn Smythe Contracting Company

Limited at book value ........ «ccviieiviiiiniiann.., 29,773
Amounts receivable from employees and others ........... 1,215
Income tax refund receivable from the Department of Na-

tional Revenue ......coviiiviiiniiiiiiiiiririnennes 2,500
Inventory of feeder cattle at fair market value ............ 108,661
Prepaid msurance and realty taxes ................. ... 2,806
Mortgage receivable from Vodan Investments Itd. at

principal amount and accrued mterest ................ 128,320
Caledon sand and gravel mine at book value ............ 339,528
Caledon plant parking area construction at net book value .. 1,000
Caledon cement silo at net book value ................ . 2,362
Caledon frame bwildings and fences at net book value .... 12,668

Caledon equipment and other tangible capital assets not
otherwise specitfied at net book value ................ 5,626

Caledon buildings and mining machinery and equipment
acquired for the purpose of gamming or producing income
from a mine, contractor’s movable equipment, movable
farm equipment, wagons, trailers, automotive equipment,

etc. at net book value .......... ... ..., 223,764
Jane Street, Toronto, sand and gravel mime at fair market

VAIIE o e e e, 250,000
Jane Street, Toronto, building acquired for the purpose of

gain or producing income from a mine ..............
Goodwill .. e

$ 2,761,390

90302—T7%
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SCHEDULE “B”

SUMMARY OF RECORDED LIABILITIES OF
C. SMYTHE, LIMITED ASSUMED BY C.

SMYTHE FOR SAND LIMITED, AS OF
DECEMBER 15, 1961

Trade accounts payable ........cvvvviiiiiiiiineinevnnn. $ 52246

Accrued liabilities ..o 40,856

Amount payable to Roseland Homes Limited ............ 2,519
Mortgages payable—principal amount

John L. Kestle ..cviviiireiiieriiiiiiiinrinnnrnnen. 10,000

Melvin Lundy ...oovvvirinii i iiiiei i inannanns 4,000

Mrs. I. M., KroUse ..ovvevienneennereeeneennnennsenns 10,000

F.N.Braiden ..o.ooviiivieniiniirreinirannnannn., 30,000

$ 149621

After this meeting on December 15, 1961, Mr. Conn
Smythe asked Mr. Smith to contact Greenshields Inc. again
to ascertain “whether or not it would act as a dealer in
securities under the original proposal” and Mr. Smith did;
but Greenshields Ine. declined to enter into a contract in
this fashion. Mr. Smith communicated this information to
the shareholders of C. Smythe Limited on Friday, Decem-
ber 15, 1961 “with the suggestion that I would reconsider
the possibility of adopting other methods of dealing with
the problem although I had previously told ‘A’ (Mr. Conn
Smythe) that I did not recommend devious methods.”
(See Exhibit A-41.)

Then on Monday, December 18, 1961, Mr. Smith sought
legal advice for his firm, Price Waterhouse & Co. in this
matter and consulted Mr. Stuart Thom, Q.C., of Toronto.
One of Mr. Smith’s stated reasons for so doing, was “the
possibility that I should consider on my client’s behalf
devious methods suggested in current tax literature for
dealing with private companies with undistributed income
on hand . ..” (see Exhibit A-41).

At this consultation, Mr. Smith asked the following
questions and received the answers following, according
to a memorandum which was, according to Mr. Smith
“prepared on January 2, 1962 in case I ever needed to
refresh my memory on the matter at some later date”.



2 Ex.CR. EXCHEQUER COURT OF CANADA [19681 237

(See Memorandum, Exhibit A-41.) The relevant part of 197

——

this memorandum reads as follows: thwlxm
et ai
1. In his opinion would there be anything improper, having reference v.
MINISTER OF

to section 138 of the Income Tax Act, in having “X”’s shares N
. C . ATIONAL
sold to a dealer in securities, the dealer paying the 20% taX Rpvpwum
on undistributed income and then winding up the company? e
Thom indicated that in his opinion this action was provided for GibsonJ.
in the Income Tax Act and that it was perfectly straightforward
and acceptable to the income tax authorities.

2. I then asked Thom if the proposal from Greenshields whereby
the shareholders of “X” would sell their shares for a fixed price
determined at net book value of the company less 5% of
undistributed income could, in his opinion, involve the share-
holders of my client in any action or publicity under Section
138 or other sections of the Income Tax Act.

Thom informed me that there was no section of the Income Tax
Act which provided for a tax on undistributed income of a
company or on its shareholders until such time as they decided
to distribute such income. Obviously the shareholders of “X”
could defer paying tax indefinitely and under the Greenshields’
proposal presumably the purchaser was erther arranging for an
indefinite deferment of tax or no tax. In view of all the
circumstances, Thom was of the opinion that the shareholders
of “X” could not be successfully attacked on any grounds for
selling their shares at ‘the best possible price they could get.

3. I then asked Thom if the shareholders arranged to have “X”’s
shares split, say in a ratio of nine non-voting to one voting,
in order that they might sell their shares, whether he would
consider that there was anything improper in the transaction.

Thom informed me that although this was not quite as clear as
2 above, after all common shares are frequently split and if
this was a condition of the purchaser before he would acquire
the shares, then presumably it was reasonable for the share-
holders of “X” to do so in order to get the best price for
their shares and he doubted if anyone could successfully attack
the transaction.

4. In view of the fact that many suggestions for withdrawing
undistributed income or “dividend stripping” are mentioned in
tax literature, I asked Thom what would be the position of
“X”% sghareholders, or my position, if they, or I on their
behalf, went out and solicited several brokers in order to find
two or more who would each buy less than 50% of the shares
of “X” and thus be able to take out dividends without
paying the tax required under Section 1058.

Thom informed me that this might well be considered an
endeavour to evade tax that might otherwise be payable under
the Income Tax Act a“.nd thus might fall under Section 138.
He also called my attention to Section 132 which says, in

part—“Every person who has........ wilfully, in any manner,
evaded or attempted % evade, compliance with this Act or
payment of taxes imposed by this Act,........ is guilty of an

offence” and, in brief, may be subject to a fine not exceeding
$10,000 and a term of imprisonment not exceeding two years.
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In addition to the possibility that my clients, the brokers or
I might be considered as conspiring to evade taxes, the
brokers might well be considered to be not acting at arm’s
length, in which case control of “X” would be acquired by a
group and the undistributed income at the beginning of the
year deemed to be designated surplus taxable on distribution
at ordinary corporate rates.

In view of the foregoing advice I discarded any thought of
promoting any devious methods of dealing with undistributed
income or “dividend stripping”.

At this discussion also, Mr. Smith said he considered with

Mr. Thom a letter of proposal to a Mr. Joseph Tenan-
baum, President of Runnymede Steel Construction Com-
pany, Toronto, dated December 5, 1961, which company
was a mutual client of Mr. Thom’s firm and Price Water-
house & Co. This letter concerned the possibility of selling
shares of a private company at book value less 5 per cent
of undistributed income. A copy of this letter to Mr.
Tenanbaum is Exhibit A-42 and reads as follows:

December 5, 1961.

Mr. Joseph Tenanbaum,

Runnymede Steel Construction Company Limited,
3471 Dundas Street,

Toronto, Ontario.

Dear Sir:

Because we are solicitors for one of a group of investors we
have been asked to write to you. These investors are interested
in the purchase of all of the shares of your Company. They under-
stand that your Company has sold all its assets to Dominion Bridge
Company Limited retaining only cash and some property. They are
prepared to pay cash for the shares.

Our clients understand that the surplus of your Company exceeds
$1,000,00000 and they will purchase on the basis of dollar for dollar
on capital and 95 cents on the dollar for surplus (undistributed
income).

Our clients believe that you may intend to retain the shares of
Runnymede Steel Construction Company Limited and ask you to
consider the advantages which would accrue to you in the elimina~
tion of its corporate surplus. They can suggest a pattern whereby this
elimination might be carried out by you in a practical manner,

Our clients propose that you form a new Company known as
Runnymede Steel Construction 1961 Limited or any name you prefer
and that you change the name of the present Company to R.S.C.
Enterprises Ltd. Then you can cause the old Company, RSC.
Enterprises Lid. to sell all of its business and assets to the newly
incorporated company for a note or a note and preference shares.

At this point the balance sheet of the new company would show
assets being all of those assets transferred from the old Company
with liabilities being a note payable to the old Company, capital
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as you may wish to establish it and all surplus. The old Company’s
balance sheet would show assets being a note or a note and prefer-
ence shares with liabilities being only capital and surplus.

You will wish to discuss with your advisors the advantages
which can accrue in the establishment of such a new Company. They
will quite likely wish to organize it in a way which will bring to
you advantages in estate planning and particularly the minimisation
of taxation.

Having re-organized you would cause the new Company to
borrow sufficient monies to pay off its note o redeem its preference
shares if any from the old Company and this would transfer the
indebtedness of the new Company from the old Company to the
bank. It would place the old Company in a fully liquid position with
all of its assets being cash. With the old Company in this position
my clients would pay you cash for all of the shares of the old
Company. ‘

Actually your borrowings from the bank in the new Company
need only last for a half-hour to a one-hour period because the sale
of shares of the old Comipany would place cash in the vendor
shareholders’ hands which they would in turn immediately advance
to the new Company. The new Company would then be in a position
to retire its bank loan. '

Notice that you would then be in a position to withdraw any
sum of money you wished from your new Company because of its
liquid position. You would be able to make withdrawals free of
personal income tax to the full amount of the shareholders’ loan
and the capital of your new Company.

Our investor clients would use the Company which they pur-
chased for investment purpose. They do not in a short time
liquidate such Companies but maintain them over a period of years
making use of investment powers.

Our clients would be pleased to have this matter discussed at
greater length with your solicitors or your chartered accountants.
They regret that time within this year is short but suggest that the
feasibility of this transaction should be established as early as pos-
gible. It would be desirable, if you are interested, to complete such
5 transaction prior to December 31st of this year.

Yours truly,

DOUGLAS, SYMES & BRISSENDEN,
Per
WJIT/mm

Mr. Smith had previously heard of this proposal and on
Tuesday, December 19, 1961, made further inquiries from
Mr. J. H. M. Woods, a partner of his, of Price Waterhouse
& Co. who was dealing with the matter of Mr. Tenanbaum
and Runnymede Steel Construction Company Limited.

Apparently the day pre\jrious Mr. Wood had spoken with
Mr. A. D. Russell, a Vancouver partner of Price Water-
house & Co., and a reputéd tax specialist, in a conference
call with the representative of the prospective purchaser
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sz and his solicitor, but Mr. Tenanbaum was not interested in
Smuyrae  this proposal. Mr. Wood had sent to Mr. Russell a copy of
et this Tenanbaum letter.

MINISTER OF In
NATIONAL

the afternoon of December 19, 1961, Mr. Smith tele-

Revenve phoned Mr. Russell in Vancouver and asked him to make
GibsonJ. inquiries as to the reputation of the solicitors who wrote
——  this so-called said “Tenanbaum letter” namely, Douglas,
Symes & Brissenden, and also of Mr. F. H. Cameron who

was the representative of the purchaser.
(In this connection, as appears from the evidence of Mr.
Russell taken on commission in Vancouver, B.C., which
questions and answers were put to Mr. Russell at this trial
when he was called as a witness, Mr. Russell knew that Mr.
Cameron was what colloquially was referred to at the time
as a “dividend stripper”. The questions and answers were

as follows:

Q.

> O » OO B

Did you know that Cameron purchased a great many of the
companies for the sake of obtaining the surplus out of the
company?

. I knew he was in the business but I didn’t know how extensive

it was.

. But you knew he was in that business?
. Oh yes, it was common knowledge.

As far as you know, have Price, Waterhouse in Vancouver had
any other similar dealings to this?

. Not to my knowledge. I was the only tax partner at that time

and I have had no part of any such transactions . ..

. The Commissioner: To the best of our knowledge Price, Water-

house has not been in any other than this one.

. That is my understanding too, and I personally wasn’t too happy

about this. We certainly did not go out and advocate this type of
trangaction or promote it with our clients at all))

Mr. Russell reported to Mr. Smith what he had ascer-
tained as a result of the inquiries he made following this
request, whereupon Mr. Smith asked Mr. Russell to find
out if Mr. Cameron would be interested in making a pro-
posal similar to that made to Tenanbaum (as contained in
the above mentioned letter).

Mr. Russell called Mr. Cameron and later that day Mr.
Cameron telephoned Mr. Smith to tell him that he was
interested. Mr. Cameron told Mr. Smith also that he would
wish such a transaction closed before December 29, 1961.
Mr. Smith then inquired as to how soon Mr. Cameron
would have to know the precise final amount payable for
completing the transaction, and also two other matters
which are important.
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The two other matters discussed in my view in this tele-
phone conversation between Mr. Smith and Mr. Cam-
eron were as follows; and about them there was a reluctance
on the part of Mr. Smith to admit in the witness box; and
in respect to them in the argument on summing up there
were different views submitted by opposing counsel.

Mr. Smith made notes at the time of this telephone con-
versation with Mr. Cameron (See Exhibit R-52; and such
should be compared with the Tenanbaum letter (Exhibit
A-42) especially the first and last paragraphs of it as to
which specifically Mr. Smith made these notes in his memo-
randum reading:

“first paragraph” and “second last paragraph”.)

The first paragraph of the Tenanbaum letter (Exhibit
A-42) states that the solicitors represent and act for a group
of “investors” who are interested in the purchase of all of
the shares of Mr. Tenanbaum’s company.

The second last paragraph of this letter says that these
client “investors” “do not.in a short time liquidate such
companies but maintain them over a period of years making
use of investment powers”.

Following this, Mr. Smith again called Mr. Thom on the
telephone and asked him for his opinion on the sale of the
shares in C. Smythe Limited to a group of investors in Van-
couver. Mr. Thom said he. would consider the matter and
let Mr. Smith know by noon December 20, 1961.

Later on that evening Mr. Cameron again spoke on the
telephone to Mr. Smith and again assured Mr. Smith that
his group never liquidated companies. Mr. Smith asked “for
confirmation of Cameron’s proposal by night letter”. Mr.
Cameron agreed to this and said he would also have his soli-
citors confirm this information. (Reference to this telephone
conversation and what was requested is contained in Mr.
Smith’s further notes—Exhibit R-52.)

On the next day, December 20, 1961, Mr. Smith received
a night letter from Mr. Cameron advising Mr. Smith that
they represented “a group of investors” who would pur-
chase all the issued shares on the basis of “dollar for dollar
on capital and nine-five per cent on undistributed income”
(see Exhibit A-17).

Mr. Smith also received a night letter from the solicitors

for Mr. Cameron’s group, inamely, Mr. Thompson of the
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legal firm of Douglas, Symes & Brissenden. Mr. Thompson
confirmed that Mr. Cameron’s group did not wind-up com-
panies (see Exhibit A-18), but kept them in good standing
and used “their investment powers”.

These two night letters read as follows:

A CANADIAN PACIFIC
TELEGRAM

1961 DEC 20 AM 1 13
FD VANCOUVER BC 19

MR 8 E V SMITH

PRICE WATERHOUSE AND CO 55 YONGE ST TORONTO ONT

WE UNDERSTAND THAT YOU HAVE AN UNDISCLOSED
CLIENT WHO OWNS A COMPANY WITH ASSETS BEING
CASH NOT EXCEEDING THREE MILLION DOLLARS AND
WITH ITS ONLY LIABILITIES BEING CAPITAL, SURPLUS
PREMIUM ON SHARES AND WITH UNDISTRIBUTED
INCOME OF NOT LESS THAN FIVE HUNDRED THOUSAND
DOLLARS STOP WE REPRESENT A GROUP OF INVESTORS
WHO ARE PREPARED TO PURCHASE ALL OF THE ISSUED
SHARES OF THIS COMPANY FOR CASH AT DOLLAR FOR
DOLLAR ON CAPITAL AND NINETY FIVE PER CENT ON
UNDISTRIBUTED INCOME STOP WE DO NOT LIQUIDATE
SUCH COMPANIES AND THIS COMPANY WILL BE MAIN-
TAINED IN EXISTENCE AS A MEANS OF INVESTMENT AND
WILL FILE ANNUAL TAX RETURNS AND PROVINCIAL
REPORTS STOP WE UNDERSTAND THAT THE COMPANIES
NAME WILL BE CHANGED PRIOR TO OUR PURCHASE OR
WILL BE IN THE PROCESS OF BEING CHANGED AT THAT
TIME F H CAMERON LTD

CN TELECOMMUNICATIONS
VANCOUVER B C 1961 DEC 20 AM 12 08
8 E V SMITH, PRICE WATERHOUSE AND CO
55 YONGE ST TOR

RE: NIGHT LETTER ¥FROM CLIENT FH CAMERON WHO
REPRESENTS INVESTORS WHO PURCHASE SHARES OF
COMPANIES WITH SURPLUSES. HIS OFFER WITH CON-
DITION THAT INVESTORS BE FULLY PROTECTED AS
OUTLINED IS BONA FIDE. THE COMPANY WHOSE SHARES
ARE TO BE PURCHASED WILL NOT BE LIQUIDATED FOR
MANY YEARS. NO COMPANIES WITH SURPLUSES WHOSE
SHARES HE HAS CAUSED TO BE PURCHASED AND WITH
RESPECT TO WHICH WE HAVE ACTED FROM 1956 TO DATE
HAVE BEEN LIQUIDATED. THEY ARE XEPT IN GOOD
STANDING THEIR INVESTMENT POWERS ARE USED AND
ANNUAL TAX RETURNS AND COMPANY REPORTS ARE
FILED

DOUGLAS, SYMES AND BRISSENDEN
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(In this connection, it should be mentioned that the Ten-
anbaum letter (Exhibit A-42) was not produced in the
usual way in pre-trial proceedings. The respondent found
it among some seized documents in another matter. The
solicitors for the respondent showed it to the solicitors for
~ the appellants. The appellants’ solicitors showed it to Mr.
Smith. Mr. Smith asked these solicitors—did they have to
disclose it. The appellants’ solicitors informed Mr. Smith
that they did, and it was then disclosed.)

This so-called Tenanbaum letter and Mr. Smith’s notes
on his memorandum (Exhibit R-52) remove any suggestion
of spontaneity or lack of specific solicitation that might
otherwise be inferred from the contents of these said night
letters.

Then, Mr, Cameron telephoned Mr. Smith at which time
(predicated on a deal being subsequently made), the fol-
lowing were discussed or settled:

(a) that Price Waterhouse & Co. would resign as audi-
tors after closing;

(b) there was a discussion as to the provisions of books
of account other than the C. Smythe Limited minute
book;

(¢) there was a discussion as to how parties could arrive
at final figures having regard to the four year re-
assessment limitation in the Income Tax Act;

(d) there was a discussion as to how soon Price Water-
house & Co. had to ascertain the final figures for the
transaction and it was decided that it would be set-
tled at December 22, 1961.

The above is all recorded in the further notes made by
Mr. Smith of his conversation (see Exhibit R-54).

On this same day (December 20, 1961), Mr. Peter Osler,
Q.C., solicitor for Greenshields Inc. telephoned Mr. I. S.
Johnston, Q.C., solicitor for C. Smythe Limited ete., saying
he had been instructed to act in a transaction wherein the
shares of C. Smythe Limited would be split, but Mr. John-
ston told Mr. Osler that he lacked authority to proceed in
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this manner but would discuss the matter with his clients
whereupon, Mr. Johnston, after consultation with Mr.
Smith, advised Mr. Conn Smythe and Mr. C. Stafford
Smythe that Mr. Smith thought the Greenshields Ine.
scheme too devious, and at that time received instructions
from them not to proceed with the proposed deal with
Greenshields Inec. but rather to proceed with the Cameron
transaction.

In other words, it was at this time a decision was made
by the appellants quo shareholders in C. Smythe Limited
not to proceed with a sale of the shares of C. Smythe Lim-
ited to a “dealer in securities” (Greenshields Inc.) but in-
stead to proceed with a sale of such shares to the Cameron
group at a price equivalent to a “dollar for dollar on capital
and ninety-five per cent on undistributed income” (see
Exhibit A-13); and the purported reason for the decision
not to proceed with the proposed sale to this specific dealer
in securities Greenshields Inc. was that their proposal was
considered ‘“too devious” and therefore might render the
appellant shareholders liable for income tax because Green-
shields Ine. required under its proposal that the shares of
C. Smythe Limited be split before they would purchase
them.

A fortiori, (it is hardly necessary to say) it was then de-
cided that the transaction to be entered into with the
Cameron group was not “too devious”.

The matter of deviousness or not may perhaps be best
adjudged by a more detailed narrative of what happened
than would otherwise be made. There follows such a narra-
tive.

That same day at about 11:30 a.m., Mr. Thom tele-
phoned Mr. Smith and stated he had considered the matter
requested by Mr. Smith the day before and discussed it with
his partner, Mr. Wotherspoon; and that they both felt it
would be quite in order for the shareholders to sell their
shares to the Vancouver group and that Mr. Thom would
recommend this course if it was his client. Mr. Smith then
read the copies of the night letters, which he had received
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from Mr. Cameron and his solicitors, to Mr. Thom who
said that Mr. Smith “had made inquiries beyond those
which he would have considered mecessary in the circum-
stances and that he would have no hesitation whatsoever
in recommending the proposed sale”. (See Exhibit A-41.)

(It perhaps should be noted in connection with Mr.
Smith’s telephone discussions with Mr. Thom, that what
is significant is what was not told Mr. Thom of these pro-
posed transactions and also what questions were not
asked.)

On that same day, Mr. Smith discussed the transaction
with Mr. Conn Smythe and told him he was checking the
“bank credit” with the Bank of Montreal, Cameron’s
banker. It was at this time that Mr. Conn Smythe agreed
that in computing the sale price of the shares there should
be no adjustment to undistributed income more or less
than a $5,000 variance from the original figures calculated.
Mr. Conn Smythe also authorized Mr. Smith at that time
to disclose the identity of C. Smythe Limited to Mr.
Cameron. (See Mr, Smith’s further notes, Exhibit R-55.)

Thereupon, Mr. Smith wired Mr. Cameron that the share-
holders of C. Smythe Limited were interested in the night
letter proposals, (see Exhibit A-19).

Then Mr. Cameron made an informal request of Mr.
Peel, Bank of Montreal Manager, Hastings and Burrard
Streets Branch, Vancouver, B.C., according to the evidence
of Mr. Peel, for an accommodation for a short time to
enable F. H. Cameron Limited and Dabne Enterprises
Limited to purchase the shares of C. Smythe Limited.

Mr. Peel sought permission by way of telegram from the
Bank of Montreal, Head Office Montreal, to make the
temporary loan to F. H. Cameron Limited and Dabne
Enterprises Limited for this purpose and obtained it (see
Exhibits R-68 and A-20).|(This loan was for $2,570,336.)

Mr. Smith telephoned Mr. Russell and requested him to
check Mr. Cameron’s bank credit. Mr. Smith at this time
knew that it was only temporary financing that Mr.
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Efz Cameron’s group needed—that it was to be as it was put
Smgz;m in the evidence—a “daylight loan”. (In this connection,
v. the evidence is that the Bank of Montreal knew the loan
MuasTen oF a5 for the purpose of what was colloquially called a

Revenus - go-called “dividend strip”, and the bank charged a special

GibsonJ. fee for such a loan. The bank also knew they were going

to be repaid this loan out of the cash assets of the company,
C. Smythe Limited, the shares of which the Cameron
group were purchasing and not from any assets of the
Cameron group; and to be sure of this, the bank took the
so-called “safety cheques” from the Cameron group as
purported officers of C. Smythe Limited before these
Cameron people had purchased the shares of that company,

and did the other things hereinafter referred to.)

Mr. Russell then made inquiries of Mr. Peel as “to the
ability of Cameron to carry through the transaction” with
the assistance of the Bank of Montreal, Vancouver, B.C.
Mr. Russell was informed by Mr. Peel that the assistance
of the Bank of Montreal for this particular purpose would
be forthcoming. (This assistance, as mentioned, was for
a so-called “dividend strip”.)

On the same day Mr. Cameron and Mr. Thompson
attended Mr. Russell’s office at Price Waterhouse & Co.,
Vancouver, and discussed arrangements for closing,

On December 21, 1961 Mr. Smith telephoned Mr.
Cameron and they agreed that (a) closing would be either
in Toronto or Vancouver, or in both cities at once, using
conference telephones; and (b) a duplicate seal for
C. Smythe Limited would be prepared and sent to Van-
couver in order to pass the necessary banking by-law on
the closing date.

On Friday December 22, 1961 Mr. Cameron had a tele-
phone conversation with Mr. Smith and agreed (a) that
prior to closing, the existing directors of C. Smythe
Limited would resign and Cameron’s nominees would be
elected as directors “so that they could function” at closing;
(b) that Mr. Russell would attend at closing in Van-
couver and bring the duplicate seal of C. Smythe Limited;
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(¢) that the probable closing time would be December 28, Eﬁj
1961 at 1:30 p.m. Toronto time and (d) that at that time Swmyrae

. . 1
because final figures were still unknown Mr. Smith would ety‘?
call Mr. Cameron later and give him a “ceiling on gross Muisti oF
amount”. (See Exhibit R-59 and Exhibit R-88.) Revexus

| Gabson J.

Mr. Smith then telephonéd Mr. Cameron that the ceiling ~
on gross amount would be $2,650,000. (See Exhibit R-59.)

Mr. Smith then telephoned Mr. Conn Smythe and
cleared the arrangements (See Exhibit R-59).

(On the following days, :no action was taken for obvious
reasons: ‘
December 23, 1961—Saturday.
December 24, 1961—Sunday.
December 25, 1961—Christmas.
December 26, 1961—Bioxing Day.)

On December 27, 1961 j(Wednesday), Mr. Smith then
prepared a memorandum ¢f the proposal for “the use of
two escrow agents”. (See Exhibit R-62).

On this day also, C. Smyf}:he Limited requested the Inter-
national Division Branch ¢f the Toronto-Dominion Bank
to transfer title of the $300,000 fixed deposit to C. Smythe
For Sand Limited for security to the bank in respect to the
loan that was subsequently made by this bank to this latter
company for the payment of this transaction.

Mr. Smith also telephoﬂed Mr. Cameron and gave the
final figures for closing, namely:

Total assets of old company (b. Smythe Limited) ....$ 2,611,769

Undistributed income ....... e e e $ 728,652

Discount of 5% of undistribut"ed income .............. $ 36433
Add all-tound amount ......|......o.oiiiiiiiiiii.... 5,000
$ 41433
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E’f (In this connection, it should be noted that Mr. Cameron

Smmlam and his associate through F. H. Cameron Limited and

etva Dabne Enterprises Limited were to (and did) receive this
MINISTER OF

Narowar, S2id sum of $41,433 for their part in implementing this
RevaNuE  transaction.)

GibsonJ.  Mr, Smith then prepared a balance sheet for C. Smythe
" Limited as at 12 noon E.S.T., December 28, 1961.

This balance sheet showed the sole asset of C. Smythe
Limited to be $2,611,769. (See Exhibits R-61, A-28, A-29,
A-30 and A-31.)

The plan to use escrow agents for closing was abandoned
and arrangements were made with the Toronto-Dominion
Bank for (a) the simultaneous exchange of its draft of
$2,611,769 for the Bank of Montreal drafts totalling
$2,570,336; and (b) for a temporary bank loan of $316,769
to cover the deficiency in the above drafts of $41,433 (this
is the amount Mr. Cameron and his associates were to and
did get) plus the amount of cash to be distributed to the
shareholders of C. Smythe Limited, viz., $275,336; and (c)
to secure this temporary loan of $316,769 with the said
fixed term deposit of $800,000, (this represented the sum
obtained from the said sale by C. Smythe Limited of its
shares in Maple Leaf Gardens Limited, which at the time
were invested in U.S. (funds) and (d) for repayment of
the temporary loan on January 2, 1962.

These arrangements were made pursuant to the recom-
mendations of Price Waterhouse & Co. (8. E. V. Smith)
to Mr. Conn Smythe (See Exhibit R-73).

Mr. Smith then prepared for the shareholders of C.
Smythe Limited, a Pro Forma Balance Sheet as at Decem-
ber 15, 1961 after giving effect to the banking transactions
on closing. This showed a bank overdraft of $316,769 and
paid up capital of $10,000 and non-interest-bearing deben-
tures $2,285,000 totalling in all $2,611,769. Attached to the
Pro Forma Balance Sheet was a schedule showing the
shareholders’ ownership of these shares and debentures and
the amounts of cash payable to each of them ($275,336).
(See Exhibits A-32 and A-31.)

Then between December 28, 1961 and January 4, 1962,
the following took place:

On December 28, 1961 (Thursday) the Bank of Montreal
in Vancouver: (a) opened a bank account in the name of
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C. Smythe Limited; and had prepared a draft banking
resolution of C. Smythe Limited, appointing the Bank of
Montreal as one of its banking agents and authorizing Mr.
Cameron and Mr. Bone as signing officers; (b) drew
“safety cheques” on the account of C. Smythe Limited and
had them signed by Messrs. Cameron and Bone; and (c)
issued instructions that the ledger card for C. Smythe
Limited was to be kept separate and that no cheques were
to be honoured on this account without the specific instrue-
tion from the manager who would then negotiate the safety
cheques.

The Bank of Montreal also on December 28, 1961
obtained from F. H. Cameron Limited a promissory note
for $1,285,000 and a promissory note from Dabne Enter-
prises Limited for $1,280,000.

Sums in these amounts were credited to the respective
accounts of F. H. Cameron Limited and Dabne Enterprises
Limited; and s1mu1taneous1y there was drawn on these
accounts, banker’s drafts for $1,285168 (Dabne) and
$1,285,168 (Cameron) payable to the Toronto-Dominion
Bank, Vancouver, which were held in escrow by Mr. Peel,
the Bank of Montreal, Vancouver, Manager.

Then at 10.00 a.m. a directors’ meeting of C. Smythe
Limited was held wherein the by-laws were amended: (a)
to permit shareholders meetings in Vancouver; and (b) to
remove the chairman’s casting vote.

Between 10:30 a.m. to 2:30 p.m., a shareholders’ meet-
ing of C. Smythe Limited was held wherein: (a) the sale
of the assets was confirmed; (b) the resignations were
accepted from Conn Smythe, C. Stafford Smythe, C. H.
Day and A. M. Boyd as officers and directors; and (e¢)
transfers of shares were made from Conn Smythe to F. H.
Cameron, D. A. Bone, W. J. Thompson, W. G. Lane, W.
H. Bouck, J. R. Hetherington, Ian Douglas and Ester
Fortney.

At 2:30 EST, 11:30 PST, simultaneous meetings were
held at: (a) Head Office, Toronto-Dominion Bank,
Toronto; and (b) Main Branch, Toronto-Dominion Bank,
Vancouver, at which the f9llowing transpired:

(i) the corporate seal and corporate records of C.
Smythe Limited were handed over to the Cameron

group,
90302—8
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l_gf (i1) the banking resolution of C. Smythe Limited
SmYTHE appointing the Bank of Montreal as its banking
ot al agent and authorizing Mr. Cameron and Mr. Bone
MuvistER oF as signing officers was executed by affixing the
Nationan ..
REVENUE corporate seal of C. Smythe Limited;

GibsonJg.  (iii) shares of C. Smythe Limited were handed over to
— the Cameron group;
(iv) the bank drafts were exchanged between Bank of
Montreal and Toronto-Dominion Bank.

The Toronto-Dominion draft of $2,611,769 was credited
to the C. Smythe Limited account in Bank of Montreal,
Vancouver.

The bank account of C. Smythe For Sand Limited was
debited with a draft of $2,611,769 and credited with a draft
for $2,295,000.

The Toronto-Dominion Bank, Toronto, then paid:

Conn Smythe ............. $143,175
C. Stafford Smythe ........ 84,763
CHDay ................ 44 054
AMBoyd ..o oo 3,344

$ 275,336

On January 2, 1962 (Tuesday), in Vancouver, at the
Bank of Montreal, the following took place:

(a) Mr. Cameron and Mr. Bone each drew cheques for
$1,305,600 against the Bank of Montreal account
of C. Smythe Limited, and deposited them in the
accounts of F. H. Cameron Limited and Dabne
Enterprises Limited;

(b) simultaneously, the accounts of F. H. Cameron
Limited and Dabne Enterprises Limited were
debited to repay to the Bank of Montreal the tem-
porary loans or accommodations of December 28,
1961; and

(e) the safety cheques drawn on the account of C.
Smythe Limited were returned by Mr. Peel to Mr.
Cameron and Mr. Bone, who destroyed them.

On the same day, at a director’s meeting of C. Smythe
Limited at 4:30 p.m., that ecompany was authorized to
and did invest $2,611,200 in preference shares of F. H,
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Cameron Limited and Dabne Enterprises Limited (to put lj‘f
the latter two companies in funds to pay off the said loan SMYTfm
to the Bank of Montreal). | et a

In this latter connection, as the evidence clearly indi- MINISTER OF

cates, it is a proper inference to make and I do make it, Revenxuve
that these preference shares of F. H. Cameron Limited GibsonJ.
and Dabne Enterprises Limited at the time of acquisition —
by C. Smythe Limited were valueless; and that as a con-
sequence on that day, C. Smythe Limited (subsequently
changed in name to C. S. Enterprises Limited) had no
assets of any value, and its shares were worthless.

On January 4, 1962 Leﬁters Patent for C. Smythe For
Sand Limited were recorded.

It is also a reasonable inference to make and I do make
it, that F. H. Cameron Limited and Dabne Enterprises
Limited were engaged at the material time in schemes
aimed at “‘stripping the surplus” of “old” companies which
had converted its assets into cash by selling its operations
and operating assets to ‘‘new” companies and that the
appellants through their .agent Mr. Smith had “actual
knowledge” of this, and aldo that the surplus of C. Smythe
Limited was going to be f‘stripped” by the purchaser of
these shares without paying income tax. (c.f. Devlin J. in
Roper v. Taylor’s Central |Gamges (Ezxeter), Limited".)

|
7119511 2 T.LR. 284 at 288-89

. . .There are, I think, three degrees of knowledge which it may
be relevant to consider in cases of this kind. The first is actual
knowledge, which the justice:ls may find because they infer it from
the nature of the act done,i for no man can prove the state of
another man’s mind; and they may find it even if the defendant
gives evidence to the contrary. They may say, “We do not believe
him; we think that that was lhis state of mind.” They may feel that
the evidence falls short of t}!nat, and if they do they have then to
consider what might be descriFed as knowledge of the second degree;
whether the defendant was, as it has been called, shutting his eyes to
an obvious means of knowledge. Various expressions have been used
to describe that state of mind. I do not think it necessary to look
further, certainly not in cases of this type, than the phrase which
Lord Hewart, C.J., used in a'\ case under this section, Evans v. Dell
((1937) 53 The Times L.R. 310), where he said (at p. 313): “. . the

respondent deliberately refrained from making inquiries the results

of which he might not care to have.”

The third kind of knowltldge is what is generally known in the
law as constructive knowledgei it is what is encompassed by the words
“ought to have known” in the E)hrase “knew or ought to have known.”
It does not mean actual knowledge at all; it means that the defendant
had in effect the means of k%lowledge. When, therefore, the case of

90302—8% ‘
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Eﬁ’ Mr. Cameron apparently, through his company and
Smyrae  others had engaged in about forty-five of these “dividend
etal  stripping” schemes.
MIN1sTER OF

Namonar, (The scheme invoked here, to state it summarily, was
Revenve for the ‘“‘old” shareholders to withdraw their funds “tax
GibsonJ. free” by selling their “‘old” shares at a discount of 5 per
—  cent of the undistributed earned surplus plus $5,000 or
$41,433. The purchasers of these shares, F. H. Cameron
Limited and Dabne Enterprises Limited, who purchased
equal amounts of these shares, then recovered their money
and their profit of $41,433 by issuing worthless preferred
shares from F. H. Cameron Limited and Dabne Enterprises

Limited to C. Smythe Limited in return for the cash.)

It may appear obvious that what was done in C. Smythe
Limited by Mr. Cameron and associates was illegal having
regard, among other things, to the provisions of the On-
tario Corporations Act; but notwithstanding this does not
affect the basis for this determination.

It may also appear obvious, that Mr. Russell, the “tax
expert” of Price Waterhouse & Co. at Vancouver, B.C.
did not know of any “magic” whereby the undistributed
earned income of any company could be got out and
distributed legally to the shareholders without paying in-
come tax. Mr. Russell said so in evidence. And it is a
reasonable inference and I make it, that Mr. Russell knew
that Mr. Cameron, F. H. Cameron Limited or Dabne
Enterprises Limited did not know of any such method
either.

It is also a reasonable inference that Mr. Russell com-
municated his opinion to the said Mr. Smith, Toronto
partner of Price Waterhouse & Co. who acted as agent for

the prosecution is that the defendant fails to make what they think
were reasonable inquiries it is, I think, incumbent on them to make
it plain which of the two things they are saying. There is a vast
distinction between a state of mind which consists of deliberately
refraining from making inquiries, the result of which the person does
not care to have, and a state of mind which is merely neglecting to
make such inquiries as a reasonable and prudent person would make.
If that distinction is kept well in mind I think that justices will have
less difficulty than this case appears to show they have had in deter-
mining what is the true position. The case of shutting the eyes is actual
knowledge in the eyes of the law; the case of merely neglecting to
make inquiries is not knowledge at all—it comes within the legal con-
ception of constructive knowledge, a conception which, generally
speaking, has no place in the criminal law.
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the appellants and C. Smythe Limited and did all the
negotiations and did all the dealing to cause this transaction
to be completed. If Mr. Russell did not express his views
to Mr. Smith, then Mr. Smith, in any event, it is a proper
inference and I make it, would know this from his own
training and experience.

It follows from this that it is a reasonable inference and
I make it, that Mr. Smith knew at the material time that
Mr. Cameron and his associates were going to employ
some device while avoiding paying income tax, to get the
undistributed earned surplus out of C. Smythe Limited,
even if Mr. Smith did not know and could not be expected
to know that the device that would actually be employed
was to cause C. Smythe Limited to invest in worthless
preferred shares in F. H. Cameron Limited and Dabne
Enterprises Limited.

The appellants had actual knowledge of all the matters
Mr. Smith wrote and told them; and it follows also as a
matter of law that all Mr. Smith’s actual knowledge must
be imputed to the appellaﬂts because Mr. Smith was their
agent for all purposes of the:se transactions.

So much for the facts and explicit inferences made.

I now come to the issues for determination in these
appeals and the determination of them.

The main issue for decision is whether or not these
transactions resulted in the conferral of a benefit on the
appellants within the meaning of subsection (2) of section
1378 of the Income Tax Act; and in the event that the
decision on the main issue is in the affirmative, a subsidiary

8137. (2) Indirect payments or transfers. Where the result of
one or more sales, exchanges,| declarations of trust, or other transac-
tions of any kind whatsoever 'is that a person confers a benefit on a
taxpayer, that person shall be deemed to have made a payment to
the taxpayer equal to the amount of the benefit conferred notwith-
standing the form or legal effect of the transactions or that one or
more other persons were also parties thereto; and, whether or not
there was an mtention to avpid or evade taxes under this Act,’ the
payment shall, depending updn the circumstances, be

(a) included in computing the taxpayer’s income for the purpose

of Part I, r‘
(b) deemed to be a payr?ent to a non-resident person to whichk
Part III apples, o :

(c) deemed to be a disposition by way of gift to which Part IV

apphies.
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E‘f issue for decision is whether the amount of such benefit

Smyree  should be assessed under section 8(1)° or section 81(1)

etal  of the Income Tax Act.

MINISTER OF T
Namoe OF  In respect to the main issue reference was made by

Revenve counsel to three other statutory enactments respecting the

Gibson J. taxation of corporate distributions, two of them in other

—  jurisdictions and the third in the Income Tax Act of
Canada.

Enactments in the two other jurisdictions are section 260*°

of the Australian Act, and section 28" of the (UK) Finance

9 8(1) Appropriation of property to shareholders—Stock dividends
and stock rights. Where, in a taxation year,
(a) a payment has been made by a corporation to a shareholder
otherwise than pursuant to a bone fide business transaction,
(b) funds or property of a corporation have been appropriated
in any manner whatsoever to, or for the benefit of, a share-
holder, or
(c) a benefit or advantage has been conferred on a shareholder
by a corporation,
otherwise than
(i) on the reduction of capital, the redemption of shares
or the winding-up, discontinuance or reorganization of
its business,
(ii) by payment of a stock dividend, or
(ili) by conferring on all holders of common shares in the
capital of the corporation a right to buy additional
common shares therein,
the amount or value thereof shall be included in computing the
income of the shareholder for the year.

10 1200 ss. 257-260

(1748)

260. Every contract, agreement, or arrangement made or entered
into, orally or in writing, whether before or after the commence-
ment of this Act, shall so far as it has or purports to have the
purpose or effect of in any way, directly or indirectly—

(a) altering the incidence of any income tax;

(b) relieving any person from liability to pay any income tax

or make any return;

(c) defeating, evading, or avoiding any duty or liability imposed

on any person by this Act; or

(d) preventing the operation of this Act in any respect,
be absolutely void, as against the Commissioner, or in regard to any
proceeding under this Act, but without prejudice to such validity
as it may have in any other respect or for any other purpose.

1128, Cancellation of tax advantages from certain transactions
in securities.
(1) Where—
(a) in any such circumstances as are mentioned in the next
following subsection, and
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Act, 1960 as amended; the Income Tax Act of Canada, Ef_’f

section 1384 (which was enacted in 1963). SM:!T?:E
In connection with these three enactments, the appellants S

say that section 260 of the Australian Act and section 28 Mﬁﬁgﬁ‘zg’
of the (U.K.) Finance Act 1960 as amended are equivalent Revenue
legislation to section 1384 of the Income T'ax Act of Canada, GibsonJ.
while the respondent submits that section 260 of the —

Australian Act is more, in purpose and effect, like section

(b) in consequence of a transaction in securities or of the com-~
bined efiect of two or more such transactions,

a person is in a position to obtain, or has obtained, a tax advantage,
then unless he shows that the transaction or transactions were
carried out either for bona fide commercial reasons or in the ordinary
course of making or managing investments, and that none of them
had as their main object, or one of their main objects, to enable tax
advantages to be obtained, this section shall apply to him in respect
of that transaction or those transactions:...

12 1384. Dividend Stripping—Associated Corporations.

(1) Dividend Stripping. Where a taxpayer has received an
amount in a taxation year.
(a) as consideration for the sale or other disposition of any
shares of a corporation or of any interest in such shares,
(b) in consequence of a corporation having
(i) redeemed or acquired any of its shares or reduced its
capital stock, or -
(ii) converted any of its shares into shares of another class
or into an obligation of the corporation, or
(¢) otherwise, as a payment that would, but for this section, be
exempt income, ‘
which amount was received by the taxpayer as part of a transaction
effected or to be effected after June 13, 1963 or as part of a series
of transactions each of which was or is to be effected after that
day, one of the purposes of which, in the opinion of the Minister,
was or is to effect a substantial reduction of, or disappearance of, the
agsets of a corporation in such a manner that the whole or any part
of any tax that might otherwise have been or become payable under
this Act in consequence of any distribution of income of a corpora-
tion has been or will be avoided, the amount so received by the
taxpayer or such part thereof as may be specified by the Minister
ghall, if the Minister so directs,
(d) be included in computing the income of the taxpayer for
that taxation year, and
(e) in the case of a taxpayer who is an individual, be deemed
to have been received by him as a dividend described in

paragraph (a) of suhlasection (1) of section 38.

(2) Associated corporatig)ns. Where, in the case of two or more

corporations, the Minister is s"atisﬁed
(a) that the separate exjstence of those corporations in a taxa-
tion year is not solely for the purpose of carrying out the
business of those corporations in the most effective manner,

and '
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lffz 137(2) of the Income Tax Act of Canada, but concedes that
Suyrae  section 28 of the (U.K.) Finance Act 1960 as amended is

etal

v. similar in purpose and effect to section 138a of the Income

MINISTER OF 771000 4 ot of Canada.

NATIONAL

REvENUE  Decisions under these said Australian and United King-

GibsonJ. dom statutes are helpful in considering the judicial

approach to the matter of the taxation of certain corporate

distributions. (See Newton v. Commissioner of Taxation'3;

Hancock v. Commissioner of Taxation*; Bell v. Federal
Commissioner of Taxation'®; I.R.C. v. Brebner's.)

But in coming to a conclusion in this case, however, it

is necessary

to refer specifically only to the provisions of

sections 8(1), 81(1) and 137(2) of the Income Tax Act,
and to consider their meaning and effect as applied to the

facts of this

case.

Before considering the applicability of section 137(2) of

the Income

Tax Act, it is necessary to consider firstly

(b) that one of the main reasons for such separate existence in

the

year is to reduce the amount of taxes thai would other-

wise be payable under this Act

the two or more corporations shall, if the Minister so directs, be
deemed to be associated with each other in the year.

(3) Appeal. On an appeal from an assessment made pursuant to
a direction under this section, the Tax Appeal Board or the Exchequer

Court may

(a) confirm the direction;
(b) vacate the direction if

(1

(ii)

in the case of a direction under subsection (1), it deter-
mines that none of the purposes of the transaction or
series of transactions referred to in subsection (1) was or
is to effect a substantial reduction of, or disappearance of,
the assets of a corporation in such a manner that the
whole or any part of any tax that might otherwise have
been or become payable under this Act in consequence of
any distribution of income of a corporation has been or
will be avoided; or

in the case of a direction under subsection (2), it
determines that none of the main reasons for the
separate existence of the two or more corporations is
to reduce the amount of tax that would otherwise
be payable under this Act; or

(¢) vary the direction and refer the matter back to the Minister
for reassessment.

18 [1958] A.C. 450. 14 (1962-63) 108 C.L.R. 259.

15 (1952-53)

87 C.L.R. 548. 1619671 1 All E.R. 779.
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section 137(3)'" because that subsection puts a limit on the E’fj
application of section 137(2), by prescribing that it does Swmyrae

. . l
not apply to a transaction: that was entered into by: ei,a
. L MINISTER OF
(a) persons dealing at grm’s length, NATIONAL
(b) bona fide, 1 Revexus

(c) not pursuant to, or as part of, any other transactions GtbsonJ.
(and other matters not relevant here);

For all three reasons spelled out in it, I am of the opinion
that this subsection is not applicable to this transaction, in
that (1) this transaction was pusuant to and part of other
transactions; (2) that thisfwas not a bona fide transaction,
not in the sense of being fraudulent but instead in the sense
of being not for any legitimate business purpose, in that it
was entered into solely as & means of avoiding the taxation
consequences of complyiné with the provisions of section
105 or section 10568 of the!Income Tax Act; and (3) that
one interrelated part of the whole transaction, namely, the
transaction between C. Smythe Limited and C. Smythe For
Sand Limited was not a transaction entered into by persons
dealing at arm’s length, |

Section 137(2) of the Intome Tax Act reads as follows:

137(2) Indirect payments}or transfers. Where the result of one or
more sales, exchanges, decla.r?tions of trust, or other transactions of
any kind whatsoever is that a person confers a benefit on a taxpayer,
that person shall be deemed to have made a payment to the taxpayer
equal to the amount of the be!neﬁt conferred notwithstanding the form
or legal effect of the transactions or that one or more other persons
were also parties thereto; and, whether or not there was an intention
to avoid or evade taxes undef; this Act, the payment shall, depending

upon the circumstances, be

(@) included in computing the taxpayer’s income for the purpose
of Part 1, i

(b) deemed to be a payr:nent to a non-resident person to which
Part III applies, or |

(¢) deemed to be a dispo},s1tion by way of gift to which Part IV
|

applies. i
|
17137. (3) Arm’s length. Where it is established that a sale, ex-
change or other transaction vl‘yas entered into by persons dealing at
arm’s length, bora fide and not pursuant to, or as part of, any other
transaction and not to effect payment, in whole or in part, of an
existing or future obligation, ho party thereto shall be regarded, for
the purpose of this section, as having conferred a benefit on a party
with whom he was so dealing. |
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36_'{ In the consideration of the applicability of section 137(2)

Smyrae  of the Income Tax Act to the facts of these cases, two tests
et al .

v. may be and are now employed, namely, (1) by using some

MINISIER OF of the accounting employed in this transaction, and (2) by

Revenve  putting and answering in words four questions.

GibsonJ.  To demonstrate, by using some of the accounting, what

" was done here in relation to the applicability of section

137(2) of the Act, may be accomplished by reference to the

journal enfries dated December 15 and 28, 1961 made in

the books of C. Smythe For Sand Limited. They show

beyond the possibility of doubt what the “result” was of

what was done when there is added to them, amounts repre-

senting the said payment in cash of $275,336 to the appel-

lants and A. M. Boyd and of $41,433 to Cameron and

associates.

These journal entries made are as follows:

C SMYTHE FOR SAND LIMITED
JOURNAL ENTRIES
1961 Dr Cr
Dec. 15 Subscriptions Receivable ............ $ 400
To Common Shares .............. $ 4.00

To record the subscription and issue on
December 15, 1961 of four common shares
of a par value of $100 each to the four in-
corporators of the company

(Directors’ minutes December 15, 1961)

Dec. 15 Subseriber—Conn Smythe .......... 1.00
C. Stafford Smythe .......... 1.00
C.H Day ..covvvvviviinenn. 1.00
A MBoyd ........evvinnnn. 100
To Subscriptions Receivable ................ 400
To transfer subscriptions receivable
Dec. 15 Subseriber—Conn Smythe .......... 5,199.00
C. Stafford Smythe ...... ... 3,079.00
C.H.Day ... ..oovvvvennn. 1,599.00
A M Boyd ceereiinneinnn.. 119.00
To Common Shares ........ooveveveennennn. 9,996 00

To record the subscription and allotment on
December 15, 1961 of 9,996 common shares
of a par value of $1.00 each as follows:

Conn Smythe .....ovvvvennn. 5,199
C. Stafford Smythe .......... 3,079
C.H Day .....ccvvevvvnnnn. 1,509
A MBoyd ........oeovvinn 119

(Directors’ minutes December 15, 1961)
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Dec. 28 Subscriber—Conn Smythe .......... 1,188,200.00 1967
C. Stafford Smythe .......... 703,820.00 -
C.H.Day ..oivevnnnnnennn. 365,600 00 SMTTHE
A. M. Boyd .......oinennnn 27,380.00 .
To Non-interest Bearing Debentures ...... 2,285,000 00 M&IIISEENRASF
To record the allotment and issue of non-interest REVENUE

bearimg debenturesi on December 28, 1961 (full

payment received in cash on that date) Gibson J.

as follows: !
Conn Smythe ................ 1,188,200.00
C. Stafford Smythe .......... 703,820.00
C.H Day ...l...cconnni. 365,600.00
A M. Boyd ... ccccenn ounnn. 27,380.00
(Drrectors’ minute‘s December 28, 1961)
Dec. 28 Due to C. Smythe Limited .......... $2,611,769.00

To Toronto-Dominion Bank, Queen and Os-
sington Branch, /Toronto, General Account $2,611,769.00

To record bank dr’aft drawn payable to C.
Smythe, Limited {in full settlement of the
amount due to that company

Dec. 28 Toronto-Dominion Banlk Queen and
Ossington Branch, Tolronto—General

Account ........... \ .............. 2,295,000.00

To Subscrlber—Conn Smythe ................ 1,193,400.00
C. Stafford Smy?:he ...................... 706,900.00
C.H. . Day ...evveeiiiiiniiiiiniennnen, 367,200.00
A. M. Boyd ... N 27,500.00

To amount credited by the bank to C. Smythe
For Sand Limited representing payments by
the above named md1v1dua]s to the company
(see copy of letter attached)

To say in words what was done here in relation to the
applicability of section 137 (2) of the Income Tax Act, may
be accomplished by puttmg and answering four (4) ques-
tions, viz:

1. WHAT WAS THE “RESULT” OF THESE TRANS-
ACTIONS? :

The old company dC Smythe Limited) had assets
worth $2,611,769. |

(a) before the sale of its assets to the new company
(C. Smythe For §md Limited)

and

(b) also after the sale to new company, but after all
these transactions took place

(¢) the old company%was left with assets that were
valueless, viz., preferred shares in F. H. Cameron
Limited and Da,b;ne Enterprises Limited.
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2. WHERE DID ASSETS OF OLD COMPANY GO?

The assets went:

(a) to the new company (which became owned by the
shareholders of old company, by way of common
shares and non-interest-bearing debentures);

(b) $275,336 in cash went to the appellant sharehold-
ers and A. M. Boyd; and

(e) $41,433 in cash went to Mr. Cameron and his asso-
ciates as a fee.

WAS A “BENEFIT” CONFERRED ON THE
SHAREHOLDERS OF THE OLD COMPANY BY
THE DISPOSAL OF ITS ASSETS IN THIS
FASHION?

The “benefit” conferred on the shareholders and

A. M. Boyd of the old company was:

(a) $275,336 in cash;

(b) $453,316 of the total of mnon-interest-bearing

debentures in the new company (which debentures
had a real value because on the assets side of the
balance sheet of the new company, C. Smythe For
Sand Limited, were the working and other tangible
and intangible assets formerly belonging to the
old company).
(The amount of these debentures received as a
part of the said “benefit” equals: the difference
between $728,652 undistributed earned surplus of
the old company, C. Smythe Limited, and the said
$275,336 received in cash).

WHAT ¢“PERSON” CONFERRED THE SAID
“BENEFIT” ON THESE APPELLANT “TAX-
PAYERS”, AND WERE THERE “ONE OR MORE
PERSONS....ALSO PARTIES THERETO”?

The “person” the old company (acting through its
officers and directors, the appellants who were con-
trolling shareholders of it) with the help of and as
“parties thereto”, the following namely, and others,

(a) F. H. Cameron Limited,

(b) Dabne Enterprises Limited,

(¢) F. H. Cameron personally,

(d) The Bank of Montreal, Vancouver, B.C.,
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(e) The Toronto-Dominion Bank at Toronto and
Vancouver

conferred this said “benefit” (i.e. as set out in 3 above)

on the appellant shareholders and A. M. Boyd.

To consider further the applicability of section 137(2)
of the Income Tax Act to the facts of these cases, these
facts may be summarized in the manner following, that is
to say: :

Immediately before thé series of transactions, the situa-
tion was that the old company (C. Smythe Limited) had
substantial assets and the appellants (and A. M. Boyd)
owned all the shares in the old company.

The straightforward way for the old company to have
conferred on the appellants (and A. M. Boyd) the benefit
to which they were entitled gua shareholders was for the
old company to pay each of them a dividend. (The re-
assessments herein were made on the basis that the appel-
lants were deemed to have received a dividend.) (Such a
benefit of course would have been subject to resultant
income tax liability.) |

If such a benefit (dividend) had been conferred (paid),
the “result” would have been that the appellants would
then have had the dividend (cash and securities) and they
would still have had the shares in the old company which
would then have had its!origina,l assets less the dividend.

But instead of the above, as a result of the series of
transactions implemented; in 1961, the situation was that
the appellants had a “benefit” (cash and certain non-
interest-bearing debenturés in a new company, (C. Smythe
For Sand Limited) and tthe shares in the new company
which had all the assetsiof the old company minus that
“benefit” and also minus|the expense of carrying out the
series of transactions. This is the important fact; for the
only money or property!that entered into the series of
transactions, other than that which originated in the old
company, was the money borrowed temporarily from the
banks which went back to the banks.

The “result” of the v‘!rhole series of transactions was
therefore the same as if the old company had paid a
dividend to the a;ppella,nth (and A. M. Boyd) except that
instead of the appellants !(and A. M. Boyd) then owning
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Efz shares in the old company and the old company having all
Suyrae its original assets minus the dividend, the appellants then
eif,d owned shares in the new company that had all the old
MINISTGR OF . pany’s original assets minus the “benefit” and minus
RaveNus - also the cost of carrying out the transactions. (From the
GibsonJ. appellants’ point of view this was an immaterial difference
" except for the fact that the assets now belonging to the
new company were somewhat less than if a dividend had

been paid directly to them from the old company.)

The “result” of the series of transactions was therefore
that the old company conferred a “benefit” on the appel-
lants qua shareholders equal to the amount (cash and non-
interest-bearing certificates in the new company) that they
so acquired. Before the series, assets representing that
amount belonged to the old company. After the series,
they belonged to the appellants (and A. M. Boyd). If the
appellants (and A. M. Boyd) had not been shareholders
in the old company before the series, they would never
have received these assets.

From all this it follows, in my view, that “notwith-
standing the form or legal effect of the transactions”, the
said “benefit”, because of section 137(2) of the Income
Tox Act is deemed to be a “payment” to these appellant
taxpayers “equal to the amount of the benefit conferred”
and as a consequence such “payment” must be “included
in computing the taxpayer(s)’ income for the purpose of
Part I” of the Income Tax Act.

“For the purpose of Part I” the amount of this benefit
in the circumstances of this case could be assessed pursuant
to the provisions of either section 8(1) or section 81(1)
of the Income Tax Act. ‘

The decision as to whether such benefit should be
assessed under either section 8(1) or section 81(1) depends
on a conclusion as to whether or not what was done here
constituted a “winding-up, discontinuance or re-organiza-
tion” of the business of C. Smythe Limited as those words
are employed respectively in section 8(1) and section 81(1)
of the Act.

The assessor in making the re-assessments for each of the
appellants concluded that there was a “winding-up, discon-
tinuance or re-organization” of C. Smythe Limited by
reason of what was done here. As a consequence, because
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section 81(2)'® so prescribes, the benefit received by the
appellants was “deemed to be a dividend” and the assessor
in making such re-assessments allowed the appellants a
dividend credit pursuant to the provisions of section
38(1)* of the Income Tax Act.

Without deciding, if I had been in the position of the
assessor I think I would have come to the conclusion that
there was no “winding-up, discontinuance or re-organiza-
tion” of the business of C. Smythe Limited, by reason of
what was done here, within the meaning of those words as
employed in sections 8(1) and 81(1) of the Act; and as a
consequence, I would have assessed the “benefit” as income
received by the appellants within the purview of section
8(1) of the Income Tax Act and as a consequence there
would have been no dividend credit allowed to the appel-
lants.

188]1. (2) Deemed to be dividend. Where a corporation, at a time
when 1t had undistributed income on hand, has

(a) redeemed or acquired any of its common shares or reduced
its commmon stock, or

(b) converted any of its common shares into shares other than
common shares or into some obligation of the corporation,

a dividend shall be deemed to have been received at that time
by each of the persons who held any of the shares at that time equal
to the lesser of
(i) the amount received or the value of that which was
received by him for or in respect of the shares on
the reduction or conversion, or
(ii) his portion of the undistributed income then on hand.

1938, (1) An individual who was resident in Canads at any
time in a taxation year may deduct from the tax otherwise payable
under this Part for a taxation year 20% of the amount by which

(a) the aggregate of all dividends received by him in the year
from taxable corporations in respect of shares of the capital
stock of the corporations from which they were received
and of all dividends that he is, by subsection (8) of section
8 and section 81, deemed to have received from such
corporation in the year, to the extent that the dividends so
received or so deemed to have been received, as the case
may be, were included in computing his income for the
year,

exceeds the aggregate of

(b) the amount, if any, deductible from income in respect of
those dividends by virtue of a regulation made under sub-
section (2) of section 11, and

(¢) all outlays and expenses deductible in computing the tax-
payer's income for the year to the extent that they may
reasonably be regardq'd as having been made or incurred for
the purpose of earning the dividend income.
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1967

——
SMyYTHE
et al
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MINISTER OF
NATIONAL
ReveENUE

Gubson J.
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One other comment, collaterally, perhaps should be made,
namely, that an appeal from an assessment made under sec-
tions 8(1), 81(1) and 137(2) of the Act is processed in the
usual manner which involves an adjudication by the Court
upon the facts in relation to the provisions of these sections
of the Act. Under section 1384, however, an appeal is from
the “direction” of the Minister of National Revenue, where
there has been included in income an amount by the exer-
cise of a ministerial discretion, and on such appeal the
Court in its adjudication is prescribed by the narrow limits
of appeals from such a discretion.

One final comment, also, perhaps should be made, and
that is the reference to use of the word “conspiracy” in the
pleadings of the respondent in this case, and the connota-
tion put on it by counsel for the appellants that such was
tantamount to an allegation of fraud on the part of the
appellants in this case. In my view, no such connotation
can be inferred here. While not having the precise elements
of “civil conspiracy”, the wording of sections 8(1) and 81(1)
and especially section 137(2) of the Income Tax Act (when
it refers to a person conferring a benefit and the fact that
there may be one or more persons as “parties thereto”) per-
mits in the pleadings the employment of the concept of civil
conspiracy in cases such as this and at the trial the leading
of evidence of all of the transactions in the whole series, as
was done in these cases.

In the result, therefore, the re-assessments are confirmed,
and the appeals are dismissed with costs.
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BETWEEN: Toranto
_BRITISH PACIFIC LIFE INSUR-s JRR ¥ "
. ANCE COMPANY ............... ' ram
‘ AND T

THE MINISTER OF NATIONAL
REVENUE .................... % RespoNDoNT.

Income—Income Tax Act, RS.C. 1952, c. 148, s. 80—“A life insurance
corporation”—It s not the function of the Court to add words in
interpreting the words of a statute.

The appellant was incorporated by Private Act of the Parliament of
Canada to “make contracts of Ilfe insurance, personal accident
insurance and sickness insurance”.

In 1959, the appellant acquired the rights and property and assumed the
obligations and liabilities of British Pacific Insurance Company, a
provincial corporation which was engaged in the accident and health
business only.

The appellant continued to carry on this business, and in addition it
immediately engaged in the life insurance business.

In the taxation years 1959, 1960 and 1961, the life insurance part of the
appellant’s business was relatively small in relation to its total
business.

The respondent re-assessed the appellant for income tax during these
years in accordance with the provisions of the Income Tax Act other
than section 30 on the basis that the appellant was not a life insurance
company within the meaning of section 30 of the Income Taz Act
because (1) it at no relevant time carried on the business of life
insurance exclusively; or alternatively (2) during the said taxation
years, the predominant business of the appellant was not life insurance.

Held, the appeal should be allowed with costs.

For the reasons stated in the judgment, the Court came to the conclusion
that on a true interpretation of section 30 of the Income Taz Act
in relation to the facts of this case, the appellant was “a life insurance
corporation” within the meaning of those words in that section.

INCOME TAX APPEAL.
C.F. H. Carson, Q.C. and 8. D. Thom, Q.C. for appellant.
C. R. O. Munro, Q.C. and G. V. Anderson for respondent.

GiesoN J. (orally) :—This appeal is from the re-assess-
ments for income tax dated March 22, 1965, for the taxa-
tion years 1959, 1960 and 1961 of the appellant.

The appellant was incorporated by Private Act of the
Parliament of Canada assented to May 5, 1959, being 7-8
90303—1
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13?’1 Elizabeth II, chapter 58, with power to “make contracts
ngnr‘lméslr‘rm of life insurance, personal accident insurance and sickness
Ins.Co. insurance”. (See Exhibit A-1). The appellant is a wholly-
Moz op OWHed subsidiary (except for some qualifying shares) of
Namonat - Beneficial Standard Life Insurance Company, whose head

REvENUE o . .
——  office is in California.

Gibson J. . .
— In 1959 the appellant acquired the rights and property

and assumed the obligations and liabilities of British
Pacific Insurance Company, a provineial corporation incor-
porated under the British Columbia Companies Act. This
provincial company was engaged in accident and health in-
surance business; it did no life insurance business. All staff
and the business assets of this provincial company were
taken over by the appellant, and it continued to carry on
the accident and health business, and in addition it immedi-
ately engaged in the life insurance business.

Beneficial Standard Life Insurance Company subscribed
$500,000 of the capital stock of the appellant and paid it up.
It also made a contribution of $500,000 to the surplus of
the appellant before the appellant commenced business.

By Certificate of Registry under the Coanadian and
British Insurance Companies Act issued by the Department
of Insurance, Canada!, on September 3, 1959, the appellant
was authorized to transact in Canada the business of life
insurance, personal accident insurance and sickness insur-
ance and from that day to date, the appellant engaged in
such business (see Exhibit A-8). Such Certificate of Regis-
try was maintained in good standing at all relevant times.

The combined ordinary and group life insurance business
of the appellant in force increased from $956,809 at the end
of 1959 to $12,486,603 at the end of 1967 (see Exhibit
A-25).

Commencing in the year 1959 and continuing to the
present time the appellant has been actively engaged in
the business of life insurance and has laid out substantial

amounts of money and effort in the promotion of such
business (see Exhibit A-24).

At all relevant times the appellant also has been ac-
cepted as a life insurance company by the Department
of Insurance of Canada.

11952 Statutes of Canada, Chapter 31.
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In the year 1959 and subsequent years certain amounts lf_s;
were credited or deemed to be credited to the shareholders’ Brrmse

account of the appellant and taxes were paid thereon pur- P“flf,zl_c(%m
suant to the provisions of section 30 of the Income Tax Act v.
MINISTER OP
as follows: NATIONAL
1959 1960 1961 s
Credit to Gibson J-
ghareholders’ _—
account ........ $ 174600 § 22,17900 $ 23,314.00
Tax pad ........ 331.07 4,112.74 4,198 62

By Notices of Re-assessment dated March 22, 1965, the
Minister of National Revenue added to the appellant’s in-
come certain amounts described as “Additional Income as
reported by the Superintendent of Insurance” to the tax-
able income of the appellant for the years 1959, 1960 and
1961.

The amounts so added according to the Minister were
“computed in accordance with the provisions of the Income
Tax Act other than section 30 thereof” and were $25,385.50,
$107,408.67 and $300,454.34 respectively.

The dispute between the parties as to the amount of
income tax payable for the three years in question as a
consequence is substantial, being of the order of $168,000.

According to the pleadings of the Minister, in making
these re-assessments the Minister acted on the following
assumptions:

(a) The Appellant was carrying on the business of transacting ac-
cident and sickness insurance as well as life insurance during the
taxation years in question herem.

(b) The premiums received by the Appellant in respect of life
mmsurance policies during the taxation years 1959, 1960 and 1961 com-
prised .16 per cent, 1.02 per cent and 1.68 per cent respectively of
the total premiums received by the Appellant in respect of accident
and sickness and life insurance policies during the said taxation years.

(¢) The Appellant was not a life insurance corporation within the
meaning of section 30 of the Income Tax Act, Revised Statutes of
Canada 1952, Chapter 148, and 1its taxable income therefore was not
to be computed 1 the manner prescribed by the said section.

In consequence of those assumptions the Minister pleaded
in his reply as follows:

(a) The Respondent says that the Appellant was not a Lfe in-
surance corporation within the meaning of section 30 of the Income
Tazx Act Revised Statutes of Canada 1952, Chapter 148, and 1its taxable
mncome 1s not to be computed 1 the manner prescribed by the said
section.

90303—13
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1968 (b) In the alternative if the Appellant is a “life insurance corpora~
B;TI_;E " tion” within the meaning of section 30 of the Income Tax Act Revised
Paciric Lirg Statutes of Canada 1952, Chapter 148, the Respondent submits that
Ins. Co: the Appellant is entitled by virtue of the said section to compute
v. in the manner prescribed therein its taxable income derived from its
Mﬁﬁgg“:" life insurance business only; and the taxzable income derived from all
REVENUE other business of the Appellant is to be computed in accordance with
G%— p the provisions of the Income Tax Act other than the said section 30.
ibson J.

The facts upon which the Minister relies for such re-
agsessments are also put in written answers to the under-
taking given by counsel for the respondent on the examina-
tion for discovery of H. A. Stevens, an official of the
respondent, as follows: (see page 3 of Exhibit A-2)

The facts relied upon for the allegation that the Appellant is not
a life insurance corporation are:

(a) it has at no time carried on the business of life insurance
exclusively, or alternatively,

(b) during the taxation years in question the predominant business

of the Appellant was not life insurance.

The facts relied upon at this time in relation to (b) are:

(1) the Appellant is merely the successor of the British Pacific

Insurance Company which at no time sold hfe insurance, and
(2) during the taxation years in question
(i) the revenues of the Appellant were derived predominantly
from its accident-health insurance business,

(ii) the majority of the Appellant’s employees were engaged in
its accident-health insurance business,

(ii1) the volume of business done by the Appellant, in terms of
pumbers of policies written or placed was predominantly
accident-health insurance,

(iv) the expenses incurred by the Appellant were predominantly
in the course of its accident-health insurance business.

The then Minister of National Revenue, the late Hon-
ourable John R. Garland by letter dated March 11, 1964,
to Mr. S. D. Thom, Q.C., put the issue in dispute in this
way: (see page 29 of Exhibit A-3)

As agreed during our interview on February 21st I am writing
you regarding the claim of your client, British Pacific Life Insurance
Company, that it should be considered a life insurance corporation for
the purpose of Section 30 of the Income Taz Act.

Further consideration has been given to the grounds on which
the Department takes the position outlined in our letters of November
14th, 1963 and January 8th, 1964 and to the arguments advanced by
Mr. Lando and yourself at our meeting. The opinion is still held that
your client may not be treated in the manner it claims.

The difference of opinion in this matter which exists between
Departmental officials and yourselves stems, of course, from differing
interpretations of the term “life insurance corporation” in section 30.
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You have indicated that in your opinion the mere possession of the 1968
power to transact life insurance business entitles a taxpayer to the Brmn
benefit of section 30 even though it transacts other kinds of insurance p AcIFIC LIFe
business far greater in volume and importance than that of its life Ins.Co.
business. Some Departmental officials interpret the term to mean v.
only corporations whose sole business is life insurance. In practice, Mﬁ.ﬂﬁgﬁ:‘m
such a restricted interpretation has not been adopted but it is insisted Rgygnugm
that a company’s business be predominantly life insurance before it —_—
may be considered to be covered by the term for tax purposes. Your GibsonJ.
client’s business consists almost entirely of the sickness and accident -
business taken over from its predecessor. It is understood that in 1962
life premiums made up less than 3% of total premiums. A company
with such a small amount of life insurance business does not merit
treatment as a life insurance corporation under the Department’s
interpretation of the term.

The discussions and correspondence we have had indicate that
the views of Departmental officials on this matter are quite firmly
held. It is felt therefore that assessment should be proceeded with and
our Vancouver Office is being advised to this effect. There will be of
course opportunity for further discussion at the appeal stage if you
decide to take that course.

The appellant takes the position on this appeal that it
never submitted, as stated in this letter, that “the mere
possession of the power to transact life insurance business
entitles a taxpayer to the benefit of section 30”.

On November 17, 1964, the then Minister of National
Revenue the Honourable E. J. Benson wrote a further letter
to Mr. Thom, again setting out the issue in dispute and
suggesting the manner in which it should be resolved. (See
page 31 of Exhibit A-3).

I wish to acknowledge your letter of 31st August, 1964, with which
you enclosed a memorandum dealing with the history of British
Pacific Life Insurance Company and giving reasons why it is con-
sidered that the company should be regarded as a lfe Insurance
corporation under Section 30 of the Income Tax Act. I also acknowl-
edge your letter of 15th September advising of the progress being
made in the United States by Beneficial Standard Life Insurance
Company, parent company of British Pacific.

Your submission and previous correspondence on this matter have
been reviewed and I can well understand the difficulty that arises in
interpreting Section 30 of the Income Tax Act. It seems clear that
further discussions will not reconeile the conflicting views held by you
and Departmental officials on the question of what constitutes a life
insurance corporation under that section. The normal procedure in
such circumstances is to let the Court decide the question of inter-
pretation and in order to get the Court’s opimon an assessment has to
be made and an appeal must be lodged by the taxpayer.

I think that this case should now be permitted to follow this
procedure. With this in mind I am giving instructions to the Taxzation
Division to proceed with the assessments on the basis previously
proposed.
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1968 In carrying out Mr. Benson’s direction, on February 16,

PBm-nsIf: 1965, the Vancouver office of the Department of National
s G Revenue wrote the appellant and therein asked it to elect

M s op 10 be assessed in either one of two ways. (See page 32

%Tégmh of Exhibit A-3). That letter reads in part as follows:

If you wish the Life Department figures to be taxed under Section

Gibson J. 30 of the Income Tax Act, the approximate taxes thereon would be:
1959 (re $ 1,746.00) .....evviiiiiininninnnnns $ 33091
1960 (re $22,17900) ...ccvvevvivnnnvnnranenans $4,11281
1961 (re $23,314.00) .....cvvrvriiiniineeraes $4,198.00

At the same time the Casualty taxable amounts would be subject
to tax at usual corporation rates by a separate caleulation.

As an alternative, if you prefer, and on the assumption you
confirm the figures in the first paragraph, we are prepared to assess as

follows:
1059 1060 1061
Life ... .ciiciiiiiiiiiiiin., $ 1,372,00 ($ 1,447.00) $ 18,150.00
(Loss)
Casualty .........ooevvnn... 24,013.50 108,855.67 282,304.34
Taxable Amount ............ $25,385.50 $107,408.67 $300,454.34

These taxable amounts would be taxed at the usual corporation
rates set forth in Section 39 of the Income Tax Act and the rate as
provided by the Old Age Security Act.

Will you please consider the above and advise us which method
you prefer. If you wish to have the two Departments netted we will
expect you to continue on this basis.

Your confirmation of the Life Department profits (loss) figures
as set forth in our first paragraph, and your advice as to whether
you wish the Life Department taxable incomes treated under Section
30 or that they be netted with the Casualty taxable amounts for the
application of Section 39 rates is requested.

Your reply within three weeks would be appreciated.

The appellant replied to this letter on February 26, 1965,
as follows: (see page 36 of Exhibit A-3)

Department of National Revenue (Ottawa) is well aware of the
fact that, in our studied opinion, this Company comes squarely
within the provisions of Section 80 of Income Tax Act and is not sub-
ject in any way, shape or form to the taxation you suggest. Under
these circumstances it is our intention to appeal any such assessment,
and we are advised that it would be improper for the Company at
this time to make a selection of either of your alternate propositions.

The opinion of the Superintendent of the Department
of Insurance of Canada was that the method that should
be employed in taxing the income of the appellant during
this relevant period is pursuant to the provisions of section
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30 of the Income Tax Act and not pursuant to the provisions 198
of the Act other than section 30, as was done by the _Brmmsm

. . Pacrric Lire
said re-assessments for income tax. Ins. Co.

At this trial, it was common ground between the parties megrfmaor
that at all relevant times the appellant was engaged in a II\{;?E‘;%;‘
bona fide manner in the life insurance business. Gimon .

At this trial, also, it was established in evidence that ——
the predominant part of the business of the appellant
during the years 1959, 1960 and 1961 was in the accident
and health field and not in the life field, but that progres-
sively this situation changed and by 1967, as noted, the
amount of life insurance which the appellant had in force
was very substantial, which result had come about by
reason of the very considerable effort and expenditure of
money by the appellant over the whole of the period since

its incorporation and commencement of business in 1959 to
1967.

Counsel for the appellant submitted among other things
that there was no definition of “‘a life insurance corporation”
in section 30 or in any other section of the Income Tax
Act; and that no regulation had been passed pursuant to
the enabling authority of section 117(b) of the Aet “pre-
scribing the evidence required to establish facts relevant to
assessments under this Act.”’; that the Minister to support
these re-assessments was asking the Court to legislate by
adding alternatively either the word “exclusive” or the
word “predominantly” or equivalent words in section 30
of the Income Tax Act in relation to the business of “a
life insurance corporation”; and that in any event the
facts relied on by the Minister to support his submissions
that “predominant” is the test to qualify the income of
the appellant as eligible for taxation under section 30 of
the Act as set out above, (see page 3 of Exhibit A-3) are
not the critical facts, but instead (1) the matter of reserves,
(2) the investment income and (3) the agency development
expense, are more meaningful.

Counsel for the respondent submitted three alternative
positions regarding the meaning of section 30 of the
Income Tax Act, namely, (1) that “a life insurance
corporation” is a corporation whose business is “exclu-
sively” life insurance; or (2) that it is one whose business
is “predominantly” life insurance; or (3) that section 30
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1968 of the Act only applies gua the life insurance part of the

Brrrise  business of a life insurance corporation that also carries

Pacrric Lire . .
Ins.Co. oOn an accident and health business.
v

Mmvisteror I support of these positions counsel among other things
%‘;ﬁ;‘?@;‘ submitted: (1) that section 30 of the Income Tax Act is an
Gl 5 exemption provision and if ambiguous, must be construed

— ' against the taxpayer; (2) that the equivalent of section 30
of the Act has been in the Canadian income statute since
the first Income Tax Act in this country, viz, the Income
War Tax Act, Statutes of Canada 1917, chapter 28; (3)
that the meaning of a “life insurance corporation” must be
used in the sense used by Parliament in 1917; and that in
consequence it is proper to assume that when Parliament
in this taxing statute (The Income War Tax Act) referred
to a “life insurance corporation” it used the words in the
same sense that it used them in legislation enacted for
the purpose of regulating insurance corporations, and there-
fore The Insurance Act, Statutes of Canads 1917, chapter
29 is a statute in pari materia; that a proper inference to
be drawn from the language employed in The Insurance
Act of 1917, particularly section 8(1), section 31(1) and
(6), section 79 and especially section 104 which purports
to describe what is meant by ‘“shareholders’ aceount”, is
that Parliament only intended to grant a special right
regarding the taxation of income qua the income from the
life business only and not qua the income from the accident
and health businesses; and that in fact Parliament
intended that life insurance corporations should transact
life business only; (4) that if section 30 of the Income Tax
Act is not a continuation of the law of 1917, then Parlia-
ment intended that the business of a life insurance
corporation be predominantly in the life field before such
a corporation was entitled to be taxed under section 30 of
the Income Tax Act, and that the omission of the word
“predominant” or an equivalent word or words in section
30 of the Act to spell this out more unequivocally was
because it was considered unnecessary in view of the said
history of the enactment of this provision originally in
the 1917 statute; and finally (5) that in employing section
30 of the Income Tax Act in taxing the income of a life
insurance corporation, only the income of such corporation
in so far as it is a life insurance corporation, is entitled to
the benefit of this section, because again of the historical
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origin of this section when no one thought that a life 198
insurance corporation would carry on any other business Brrmsm

along with its life insurance business. Paotero L
et v.
So much for the submission of counsel. MINTowER oF

My reasons for coming to the conclusion that I do, may Il\{g?m?r?;
be put briefly: (1) the appellant is and was at all material
times in the life insurance business in a bona fide manner
and has expended most substantial effort and money from
incorporation to date in getting into the life insurance busi-
ness; (2) the 1948 Income Tax Act was an entirely new
act, and the date of its enactment is the date which should
be looked at in considering the meaning of “a life insurance
corporation” in section 30 of the present Act; (3) section
30 of the Income Tax Act is not an exempting provision.
It is a special provision preseribing the method to be em-
ployed in taxing the income of life insurance corporations,
and is no different than, for example, section 69 of the Act
which preseribes special provisions for the taxation of the
income of investment companies; (4) the Act incorporating
the appellant company at clause 6, authorized the appel-
lant to be in the life insurance business; and the name
granted in this Act by Parliament to the appellant, namely,
British Pacific Life Insurance Company is some evidence
of Parliament’s intent; (5) the Certificate of Registry
under the Canadian and British Insurance Companies Act,
Statutes of Canada 1952, chapter 31, authorized the appel-
lant to engage in the life insurance business; and Part IV
of that Act applies to this appellant; (6) section 30 of the
Income Tax Act is not an escape from taxation but merely
a type of deferral?; (7) neither in section 30 nor in any
other section of the Income Tax Act is there a definition of
“a life insurance corporation”; (8) no regulations have
been passed pursuant to the enabling provisions of section
117(d) of the Act “prescribing the evidence required to
establish facts relevant to assessments under this Act” and
the facts alleged and proved therefore are no guide as to
what should be considered in coming to a conclusion as to
what are the necessary constituent elements of a business
of a corporation to qualify it as a “life insurance corpora-
tion” within the meaning of section 30 of the Act; (9) if

Gibson J.

2 (See in this connection section 84 of the Canadian and British
Insurance Companies Act.)
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1968 Parliament had meant to qualify section 30 of the Act
Bamise  with either the word “sole” or “exclusive” or the word
Facrie Lk« redominant” or with equivalent words in relation to the
v. business of a “life insurance corporation”, or to have it

MINISTER OF ep » .
Namowar  apply only to the life insurance part of the whole business
ReveNue ¢ such a corporation as the appellant, it would have said
GibsonJ. go, as it did, for example, in section 13, section 83a(2),
T section 83A(3), section 83a(3a), section 83a(3b) and
section 834(3c) of the Income Tax Act; and finally (10) it
is not the funection of the Court to add words in interpret-
ing the words of a statute. In this connection, the words
of Lord Simonds in Magor and St. Mellons Rural District
Council v. Newport Corporation® in relation to what was
suggested as the correct procedure for a Court to adopt in
interpreting a statute, namely, “What the legislature has
not written, the court must write”, are apposite here,

namely:

It appears to me to be a naked usurpation of the legislative
function under the thin disgwse of interpretation. And it is the less
justifiable when it is guesswork with what material the legislature
would, if it had discovered the gap, have filled it in. If a gap is dis-
closed, the remedy lies in an amending Act?

For these said reasons, the conclusion that I have come
to, is that on a true interpretation of section 30 of the
Income Tax Act in relation to the facts of this case, the
appellant is “a life insurance corporation” within the mean-
ing of those words in that section.

It follows therefore that what is the subject matter of
this appeal is the taxable income of the appellant from all
sources and not just its income from one source, namely,
the income from the life insurance part of its business;
and the correct method of computing such taxable income
is pursuant to section 30 of the Income Tax Act and not
pursuant to the provisions of the Act other than section 30.

The appeal is therefore allowed and the re-assessments
are vacated.

The appellant is entitled to its costs.

319521 AC. 189 at 191.
4 Compare also Craies on Statute Law, 6th Edition, pages 70 and 71;
and 3 Halsbury, Volume 36, page 387.
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BETWEEN:
HER MAJESTY THE QUEEN,
AND

J. W. MILLS & SON LIMITED, KUEHNE & NAGEL
(CANADA) LIMITED, OVERLAND IMPORT
AGENCIES LIMITED, DENNING FREIGHT FOR-
WARDERS LIMITED, JOHNSTON TERMINALS
LIMITED.

Combines—Conspiracy wn the wmport pool business to carry into effect an
anticompetitive trade practice or policy mn a relevant competitive
market—Element of “undueness” relating to limiting “the facilities
for transporting or dealing” in articles or commodities subject of
trade or commerce—Combines Investigation Act, RS C. 1952, c. 31},
ss. 82(1)(a) and 32(1)(c).

The indictment found against the accused contamed two counts alleging
offences contrary to ss. 32(1)(a) and 32(1)(c) respectively of the
Combines Investigation Act durmmg the period between January 1st
1956 and August 1st 1966.

The accused were in the import pool business which concerned “articles”
or “commodities” that may be the subject of trade and commerce
imported from certain designated areas in the Orient which were
transported by ship from such areas mm the Orient to Vancouver, B.C.,
and which were then transported by railway in a certain category
of raillway car sometimes called Pool cars to points in Canada, east
of Manitoba, Ontario boundaries, such points being mainly Toronto
and Montreal, in which cities the importers of such articles or com-
modities had their places of business.

The two broad issues for adjudication were whether the indictment and
the particulars thereof alleged and the evidence adduced proved
beyond a reasonable doubt, an agreement to carry into effect an
anticompetitive trade practice or policy in (1) a relevant
competitive market; and (2) having the element of “undueness”
relating to (a) (under count 1) limiting “the facilities for transporting
or dealing” in articles or commodities that may be subject of trade
or commerce (s. 32(1)(a)) of the Act and (b) (under count 2) prevent-
ing or lessening “competition in the transportation” of articles or com-~
modities that may be subject of trade or commerce (s. 32(1)(c)) of the
Act.

Held: (1) that the indictment and particulars alleged the true relevant
market; and that the evidence proved such was the true relevant
market mm which these accused carried on their respective business
at the relevant times, beyond a reasonable doubt.

(2) that the evidence also proved beyond a reasonable doubt that the
behaviour or conduct of the accused (other than Denning Forwarders
Ltd. and Johnston Terminals ILimited) in such relevant market,
employing the devices they did, had the necessary criminal elements
of “undueness” so as to constitute the offences charged under both
8. 32(1) (@) and s. 32(1)(c) of the Combines Investigation Act.

275

Vancouver
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1968 (3) that the verdict of the court was therefore that the accused Overland
X Import Agencies Ltd., J. W. Mills & Son Limited and Kuehne and
Nagel (Canada) Limited were guilty on both count 1 and count 2 of

.
J. W.MmLs the indictment.
& SoN Ltp.

ctal PROSECUTION under Combines Investigation Act.

R. P. Anderson, I. M. Wolfe and D.W. Patterson for the
Queen.

R. M. Hayman for J. W. Mills & Son, Limited and
Kuehne & Nagel (Canada) Limited.

J. G. Alley and W. Hohmann for Overland Import
Agencies Limited.

THE QUEEN

Brenton D. Kenny and Martin Gross for Denning
Freight Forwarders Limited.

G. 8. Cumming and D. T. Hopkins for Johnston Ter-
minals Limited.

Gmssox J.:—The indictment found against the accused
contains two counts alleging offences contrary to sections
32(1)(a)* and 32(1)(c)® respectively of the Combines
Investigation Act.

These sections make it an offence, among others, for any
person to conspire, combine, agree, or arrange with another
person (1) “to limit unduly the facilities for transporting

. or dealing in any article” or (2) ‘“to prevent or lessen
unduly competition in the . . . transportation . . . of an
article ...”.

The period prescribed in each count is between January
1, 1956 and August 1, 1966, both inclusive.

Particulars of this Indictment were given.

This Indictment and the Particulars are set out in full
in Schedule “A” to these reasons.

132, (1) Every one who conspires, combines, agrees or arranges
with another person
(@) to limit unduly the facilities for transporting, producing,
manufacturing, supplying, storing or dealing in any article,

2 (¢) to prevent, or lessen, unduly, competition in the production,
manufacture, purchase, barter, sale, storage, rental, trans-
portation or supply of an article, or in the price of insurance
upon persons or property, or
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All accused (who are sometimes called freight forward- 1968
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ers) at some or in some cases at all of the material times Tre Queen
prescribed in the Indictment were in what is sometimes J. W. Muzs
known as the import pool car business. Such business con- &nga%m
cerned articles or commodities that may be the subject Gibson J.
of trade and commerce imported from certain designated —
areas in the Orient which were transported by ship from
these areas in the Orient to Vancouver in the Province of
British Columbia and which were then transported by
railway in a certain category of railway car sometimes
called pool cars to points in Canada east of the Manitoba-
Ontario boundary, such points being mainly Toronto and
Montreal in which cities the importers of such articles or
commodities had their places of business.

The accused, Overland Import Agencies Ltd., at the
time of the trial carried on business under the trade name
of “Leimar Forwarding Co.” (herein sometimes called
“Leimar”). Originally when this business was established
in July 1955, it was the pool car department of Leith &
Dyke Limited, which latter company was a large customs
brokerage firm in Vancouver. Subsequent to that, the
business was carried on by Leithdyke Forwarders Limited;
then under the name of Leimar Forwarding Co. which was
a partnership of two entities namely, Leith Services Ltd.
and Mardock Enterprigses Ltd.; and then this partnership
was dissolved and Mardock Enterprises Ltd. changed its
name to Overland Import Agencies Ltd.; and then, as
stated, this business was carried on under the trade name
of Leimar Forwarding Co. and was solely owned by Over-
land Import Agencies Ltd.

The accused J. W. Mills & Son Limited (herein some-
times called “Mills”) entered this business after the
accused Leimar; and originally it obtained customers by
cutting rates which Leimar countered with a rate war
which lasted between the two companies for about six
months. This was in 1958. This rate war then ceased,
brought about by an agreement between Mills and Leimar
dated October 3, 1958, which agreement was subsequently
modified by a subsidiary agreement executed on October
7, 1958.

Mills is and was at all material times, a Canadian owned
company of Kuehne & Nagel of Hamburg, which latter
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company also incorporated and owned another Canadian
company namely, the accused Kuehne & Nagel (Canada)
Limited. The latter and Mills were inter-related companies
and acted in concert during the material period.

The accused, Denning Freight Forwarders Ltd. (herein
sometimes called “Denning”) became established in this
business early in 1960. It was established by a Viector
Denning who was then employed as Traffic Manager in
Montreal by J. W. Mills & Son Limited. Denning very
quickly cut into the business of Leimar and Mills and to
such an extent that the latter two companies by agreement
instituted a rate war in April 1960 against Denning which
lasted until October 1960, by which time Denning, because
of the damages done to it by this rate war, was advised to,
and had instituted a civil action in the Supreme Court of
Ontario for such damages for conspiracy against Mills and
Leimar. In October 1960, this rate war came to an end
when Mills and Leimar settled this civil conspiracy action
with Denning and entered into an agreement by which
among other things, they agreed to pay Denning a certain
commission for five years, and to give Denning a certain
right of renewal of this agreement, which will be discussed
more fully in these reasons.

The accused, Johnston Terminals Limited (herein some-
times called “Johnston”), (which is and was at all material
times, a very substantial Vancouver transport company)
entered into the Oriental import pool ear business in
September 1960 and has continued in it up to the time
of this trial.

In addition, there was one other company that entered
into this business which is not an accused person. This
company is known as Freight Consolidators of Canada
Limited, a company owned by certain customs brokers in
Toronto. It got into this business about 1963, but by
August 1, 1966, which is the terminal period of the time pre-
scribed in the Indictment, it had been most unsuccessful in
obtaining any significant part of the business in this
industry and market and was supported by only three or
four importers of any size.

All accused pleaded not guilty.

Two collateral matters arose during the course of this
trial.
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Firstly, after plea, counsel for the accused moved to
quash the Indictment on the grounds that it disclosed no
offence.

Secondly, after all the evidence was adduced at the trial,
Crown counsel applied for an amendment to the Indict-
ment, namely, for the addition to each count of the words
“which could be” after the words “Province of British
Columbia and” and before the words “transported by
railway in railway cars”.

As to the first motion, the submission of counsel for the
accused was that: the activities of the accused were not
within the purview of section 32(1)(a) of the Combines
Investigation Act as alleged in Count 1 in that the accused
provided “services” only and not “facilities”; and that
what the accused did was also not within the purview of
section 32(1)(¢) of the Act as alleged in Count 2 because
the accused were not in the business of “transportagion”.
In support of this, it was argued that the accused did not
own the means or facilities of transportation, did not them-
selves provide transportation, that they did not have
physical possession of the goods, that they did not have the
responsibility for the safety of the goods, but instead that
was the responsibility of the carrier, and that the service
fee charged for what they did was for pure services.

The decision on these motions was adjourned until now.

As to this first motion, I am of opinion, firstly that the
accused at all material times were in a business which
is in a service industry which touched and concerned
tangible things that is “articles” “that may be the subject
of trade or commerce” and were not in a business in a
service industry which related solely to the provision of
services; and that there are no words in this subsection
or in the Act generally and nothing in the jurisprudence
in respect thereto which make the ownership of “facilities
for transporting” articles or commodities that may be the
subject of trade or commerce a necessary element to con-
stitute an offence contrary to section 32(1)(a) of the
Combines Investigation Act; and secondly, in respect
to Count 2 alleging an offence contrary to section 32(1)(c¢)
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of the Act, for similar reasons as set out above, it is not

necessary that the accused own the physical means of
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Accordingly, this motion is dismissed.

As to the second motion to amend the Indictment, I
am of opinion that as there is no prejudice to the accused,
the application for the amendment to each of the counts
should be and accordingly is granted. (These amendments
are included and underlined in the copy of the Indictment
set out in Schedule “A” hereto).

Aside from the general defence of the plea of not guilty,
the defence of these accused (aside from the certain addi-
tional specific defences of the accused Denning and John-
ston) was that the Crown has not alleged in the Indictment
and Particulars, nor proved in evidence, beyond a reason-
able doubt, a relevant market in which the conduct or
behaviour of the accused had the necessary element of
“undueness” contrary to these said subsections of the
Combines Investigation Act.

The two broad issues for adjudication, therefore, are
whether the Indictment and the Particulars thereof alleges,
and the evidence adduced has proved beyond a reasonable
doubt, an agreement to carry into effect an anti-competitive
trade practice or policy in (1) a relevant competitive mar-
ket; and (2) having the element of “undueness” relating
to (@) (under Count 1) limiting “the facilities for trans-
porting or dealing” in articles or commodities that may be
the subject of trade or commerce (section 32 (1) (a) of the
Act), and (b) (under Count 2) preventing or lessening
“competition in the transportation” of articles or commodi-
ties that may be the subject of trade or commerce (section
32(1)(c) of the Act).

In general outline, the factual situation during the
material time namely between January 1, 1956 and August
1, 1966 was as follows:

Firstly, the subject articles or commodities which were
the subjeet of trade and commerce are those set out in
Canadian Freight Association East Bound Import Freight
Tariffs and in the supplements and amendments thereto
being: :

(a) Canadian Freight Association Tariff 70A; effective

July 11, 1951;
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(b) Canadian Freight Association Tariff 70B; effective 1968

June 23, 1961; and THE QUEEN

v.
(¢) Canadian Freight Association Tariff 70C; effective J&W. MLILLs
May 29, 1963. ol

Tariff 70B replaced Tariff 70A and Tariff 70C replaced Gibsond.
Tariff 70B. T

The said articles and commodities prescribed in these
Tariffs by the terms of it were articles and commodities
imported from certain designated areas in the Orient—in
the main from Japan, Taiwan and Hong Kong.

These Tariffs stipulated, among other things, the unit
price for minimum mixed carload weights of these speci-
fied articles or commodities, at which designated carriers,
including the Canadian Pacific Railways and the Canadian
National Railways, might carry them.

In the importation process, these said articles or com-
modities were transported firstly by vessel to the Port of
Vancouver in the Provinee of British Columbia, and then,
at the rates preseribed in these Tariffs, were transported by
rail carriers from Vancouver to destination points in Can-
ada in the Provinces of Ontario and Quebec, such points
being east of the Saskatchewan-Manitoba boundary and
which points were mainly Toronto and Montreal.

These said Tariffs were approved by the Board of Trans-
port Commissioners of Canada and had the force of law.

The Canadian Freight Association was and is an associa-
tion consisting, among others, of all railways with termini
in Canada.

Secondly, the volume of articles and commodities im-
ported from the Orient and transported by rail, pursuant to
the said Canadian Freight Association Tariffs 70A and 70C,
as admitted by the Crown, “constitute only a small portion
of the imports to Canada as a whole of the nature deseribed
therein from the area designated (in the Orient) in Tariffs
70A, 70B and 70C”.

Thirdly, the critical feature of these Tariffs which gave
rise to the accused being in the business they were, and
conducting it in the way they did, out of which these
charges arose, was the privilege of mixing a railway car—
called the mixing privilege.

A few words of explanation of this will suffice.
90303—2
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Generally speaking, a railway car consists of 30,000
pounds of freight.

In the trade the rates for all individual shipments are
known as “L.C.L.” or “less than carload lots” while car-
load shipments are known simply as carload lots “C.L.”.

When two or more commodities are consolidated for
shipment in a single railway pool car, the pool car is known
as a “mixed car”. The consolidation of shipments of
approximately 30,000 pounds per railway car is made of
individual shipments of importers who, as stated, were
located mainly in Toronto and Montreal, and such ship-
ments consist of articles or commodities of merchandise
which they have imported from the said designated area
in the Orient.

The mixed carload rates under these tariffs was much
less than the “L.C.L.” or “C.L.” rates. For example, the
mixed car rate at one juncture for a certain type of ship-
ment was just a little more than one half of the “L.C.L.”
rate.

This “mixing” privilege was first granted by the publica-
tion by the Canadian Freight Association of an amend-
ment in 1955 to their Tariff 70A. Until that time, no mix-
ing privileges were permitted.

The purpose of this mixed carload rate of this Tariff was
to provide competitive freight rates to consignees in eastern
Canada so that these commodities or articles imported from
the Orient would move by rail from Vancouver to eastern
Canada, instead of by other transportation facilities, and
at a total transportation cost competitive with the ocean
rates by ship when such articles or commodities were im-
ported and shipped from the Orient directly to New York
and then trucked to eastern Canada or transported by ship
to New Orleans and trucked to eastern Canada or trans-
ported by ship to Halifax or Montreal, and (since the open-
ing of the Seaway) to Toronto.

The Railways were willing in 1955 to establish this mixed
carload rate because they were losing this business to the
ships. The purported reason they established this rate and
made it especially applicable to eastern Canada mainly
from Vancouver to Toronto and Montreal was so that they
would not have to reduce their rates for all other traffic
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between intermediate points and thereby they could and }f’vﬁ_‘s
were able to leave undisturbed their other “I.C.L.” and T=zr Queenx
“C.L.” rates. 3. W, Muis .

In addition, by their Rule 43 the Railways denied to &ng a%'m'
themselves the privilege of consolidating into a mixed pool Gitmon
. eje . ibson J.
car the merchandise or commodities imported by more than — —
one consignee; so that in the result all this business was
available only to parties other than the Railways.

This business is that in which the accused became in-
volved and engaged in at all material times.

Fourthly, these accused freight forwarders, in the carry-
ing on of this business, obtained what was the equivalent
of a power of attorney from individual importers in Toronto
and Montreal and so became the one consignee of the
merchandise and commodities of a number of importers;
and thereby were able to obtain the benefit of these mixed
carload rates pursuant to Tariffs 70A, 70B and 70C by
consolidating into shipments of 30,000 pounds per railway
car such individual shipments of such importers.

Fifthly, these said railway Tariffs when combined with
a certain category of shipping rates known as “O.C.P.
ocean rates” (Overland Common Point) (more fully de-
scribed later), permitted Canadian railway carriers in Van-
couver to offer such consignees in eastern Canada lower
freight rates for articles and commodities imported to
Canada from the said designated areas in the Orient and
destined for these consignees in eastern Canada.

3 Rule 43

Section 1. Carriers’ Agents must not act as Agents of shippers or
consignees for the assembling or distribution of CL or LCL freight.

Section 2. Carriers’ Agents at points of shipment must not accept
freight to be carried at CL ratings or rates for distribution to two or
more parties by Carriers’ Agents at points of destination.

Section 3. (a) Carriers’ Agents at points of destination must deliver
freight carried at CL ratings to one consignee only, and must not accept
orders from shippers or congsignees calling for split deliveries according
to brands, marks, sizes or other identification of packages.

(b) If at the request of the owner of the property or his authorized
agent, a CL shipment is delivered to more than one consignee, LCL
ratings or rates will be applied on the entire shipment, except that the
portion delivered to any one consignee will be subject to Rule 15,
Section 1.

90303—23
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1068 Speaking generally, the ocean freight rates for most ships
TrEQueeN arriving in Vancouver from the Orient are governed by a
3.W. Mizs particular conference* known as the Trans-Pacific Freight

&Sox L. Conference of Japan.

GibsonJ.  This Conference established basically two rates, namely,
—— one rate for shipments to eastern Canada and the other
rate for other shipments. The eastern Canada rates (tech-
nically known as “Overland Common Point (O.C.P.) rates”)
were lower than the other rates, and applied to imported
articles or commodities destined for inland points in Can-
ada east of the Saskatchewan-Manitoba boundary where
carriage was made by rail. This eastern Canada rate was
about 10 per cent less than the other rates which applied
to, articles or commodities destined for Vancouver only, or,
for transportation by non-rail facilities destined for Van-
couver or for points west of the Saskatchewan-Manitoba
border, or for transportation by non-rail facilities to inland

points in Canada.

The combination of the two rates therefore, that is, the
O.C.P. rates and the rates under Tariffs 70A, 70B and 70C,
the ocean and the rail rates, during the material times and
at the present time were and are significant to any importer
in eastern Canada, because they did and still do provide
him with a dollar and cents basis for electing to choose one
mode of transportation over another in respect to articles
or commodities imported by him from the said designated
areas in the Orient to his place of business in Canada. In
the cases where a dollar and cents basis outweighed all
other basis for decision, an election in favour of the mode
of transportation permitting such an importer to take
advantage of the combination of these two rates followed.

Such an importer had at all material times (and still
has) a meaningful choice therefore of taking advantage of
these two rates and causing his importation of articles or
commodities from the said designated areas in the Orient
to be shipped to Vancouver and then to him in Toronto or
Montreal by rail in mixed pool cars, or of causing his
importation to be delivered to him by ship to New York

4 “Shipping conferences” are groups of formally linked steamship lines.
See for a reference. Restrictive Trade Practices Commission 1965 on
“Shipping Conference Arrangements and Practices”.
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and by truck to Toronto or Montreal, or delivered to him 198
by ship to Halifax and by truck to Montreal or Toronto, Tae Querx
or delivered by ship to him directly to Montreal (and since j w. Muws

the opening of the St. Lawrence Seaway) to Toronto. &S:%ZLTD-

Such a consignee also had the option of using air trans- G 3
port either directly from the Orient or from Vancouver. . — —on'

In addition, there is and was also one further inducement
for such an importer to elect or take advantage of the
combination of the ocean and rail preferential rates estab-
lished (the O.C.P. rates and the rates of Tariffs 70A, 70B
and 70C), in preference to the rates by other transporta-
tions above noted, because the ocean and rail carriers as
a further inducement to cause such eastern Canadian im-
porters to elect so as to benefit them, also absorbed all the
shipping and loading charges, all of the wharfage charges,
and all of the rail carloading charges that would normally
be assessed by steamship companies, the docks, and the
railways respectively. The division of absorption of these
charges is and was as follows:

vessel unloading—payment 100% by vessel Wharfagé
—payment 50% by vessel and 50% by railways; rail
carloading—payment 100% by rail.

Sixthly, a freight forwarder, such as the accused, did the
following jobs for any importer who requested services of
it, that is to say:

(a) it assembled and consolidated or provided for the
assembly and consolidating of shipments of articles
or commodities imported from the said designated
areas in the Orient and for the distribution of such
consolidated shipments;

(b) it assumed the responsibility for the transportation
of such articles and eommodities from the point of
receipt to the point of destination; and

(¢) it utilized for the whole or part of the transportation
of such shipments the services of a common carrier.

(It is of significance that a most important feature of
this service was and is the provision of assembling and
consolidating imported articles and commodities into rail-
way carloads or truckload lots of numerous small shipments
of imported articles and commodities of individual impor-
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ters, most of whom would not be importing sufficient
articles or merchandise to make up a carload or truckload
lot.

Another essential feature of a freight forwarder’s busi-
ness is also of significance and that is that, although he is
not the beneficial owner of the goods, nevertheless, as the
“named consignee” he assumes the responsibility for such
goods from the time such goods are received from the con-
signor until they are delivered to the beneficial owner.)

Seventhly, when the accused entered this business in this
service industry, and how in certain respects they carried
on their respective businesses, was as follows:

As stated, until early in 1958, Leimar Forwarding Co.
(and predecessor entities) were the sole mixed pool car
freight forwarders in the business. At that time J. W. Mills
& Son Limited and Kuehne & Nagel (Canada) Limited
got into the business.

J. W. Mills & Son Limited entered this business obtain-
ing customers by cutting rates and Leimar countered and
got into a rate war with it, which rate war between these
two companies lasted for about six months.

At that time, these two companies entered into an agree-
ment to cease the rate war and to stabilize rates. This
Agreement was dated October 3, 1958; and this Agreement
was subsequently modified by a subsidiary Agreement
executed on October 7, 1958.

The October 3, 1958 Agreement, among other things,
specified that for a period of four months a differential
was to be maintained between the rates of these two
companies, that the rates of Mills were to be lower than
those of Leimar by 3¢ per one hundred weight for quanti-
ties of 10,000 pounds or less; and the Agreement also
provided that this differential progressively was to be
reduced for higher volume shipments until the rates of
both companies became identical on shipments of 20,000
pounds or more. This Agreement further provided that the
rates were to remain in effect until February 14, 1959, at
which time they were to be reviewed and revised. Also, a
group of selected customers of each company were granted
an exception from the rates and the terms agreed upon,
and those selected customers were to continue receiving
special rates.
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In addition to this formal agreement on rates, these two 198
companies also agreed that for a period of one month from Tae Querx
the date of their Agreement they would neither solicit nor y w Vs

accept business from each other’s customers. &S:tl‘; %m

The provisions of these 1958 Agreements were carried Gibeon J
into effect by Mills and Leimar and rate schedules conform- ——
ing to the provisions of such Agreements were issued by
both companies.

Thereafter there were various changes in some of the
rates, sometimes arising in part from changes in railway
tariffs on which they were based, which changes were also
agreed to after discussion and consultation between Mills
and Leimar.

These October 1958 Agreements provided for their
renewal in February 1959; and in implementation of such
provision on February 27, 1959, a new Agreement was
entered into by these companies amending and expanding
the October 1958 Agreements and removing the rate dif-
ferential by reducing the Leimar rates to the same level as
those of Mills. Subsequently, namely, from the day of these
Agreements until August 1, 1966, Leimar continued to
consult Mills on all questions regarding rates and they
acted jointly in the revision and issuing of rate schedules.

Going back, the situation was that until May 1959 Mills
and Leimar had this oriental import pool car business all
to themselves.

At that time, as stated, a Vietor Denning who was Traffic
Manager for Mills in Montreal, left Mills and formed a
new company called Denning Freight Forwarders Ltd.,
which entered into this west coast pool car business. This
new company was financed by Milgram and Company
which was a substantial Montreal broker, and the latter
immediately caused certain importers in Montreal to em-
ploy the services of Denning, switching them from either
Mills or Leimar.

As a result, Denning was successful in getting established
in the business, and by early 1960, it had cut into the
business of Leimar and Mills to such an extent that the
latter two companies by agreement instituted a rate war
in April 1960 which lasted until October of that year for
the purpose of forcing Denning out of business. This rate
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war was referred to by Leimar and Mills in correspondence
Tee QueeN between them as “operation clobber”.

1968
—

J&VSV;:};VIIIII;gé This action of Leimar and Mills caused Denning in its
etal  1960-61 operation in Vancouver in the short space of about
GibsonJ. SiX or seven months to lose about $32,000; and the evidence
— and allegation of Denning is that it was on the verge of

bankruptey at that time.

Denning, however, as a result, in June 1960 consulted
a Toronto lawyer (see Exhibit 343). This lawyer advised
three things, namely:

1. to approach the Board of Transport Commissioners
of Canada to see if it could obtain some relief from
that Board; '

2. to approach the Restrictive Trade Practices Com-
mission established under the Combines Investiga-
tion Act to see if some relief might be obtained;

and

3. to institute a civil action for damages for conspiracy
against Mills and Leimar.

All three things were done.

The Board of Transport Commissioners of Canada in-
formed they did not have authority in this matter; the
Restrictive Trade Practices Commission under the Com-
bines Investigation Act advised they would look into the
matter (and, as it transpired, did); and a civil action for
damages for conspiracy was instituted against Mills and
Leimar.

In October 1960, Mills and Leimar settled this civil
action for conspiracy with Denning; and pursuant thereto
entered into an agreement to pay Denning a commission
for five years. (See Exhibit 284).

In this Agreement there was a release for damages for
civil conspiracy.

At this time also, namely on October 27, 1960, Leimar
wrote Mills and Kuehne & Nagel (Canada) Limited as
follows:

Whereas agreements were entered mto between our companies
.under dates October 3, 1958 and October 7, 1958 and February 27,
1959 and

Whereas neither you nor we have since the begmning of this
year, or earlier, adhered to all the provisions of said agreements; and
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Whereas 1t has been suggested to us by counsel that such agree- 1968
ments during the period of their effectiveness may have been con-
trary to certamn laws of Canada;

We therefore now give notice that this eompany is not, and will J. W. M]LLS
not, be bound by the provisions of such agreements, which are hereby &SotN lLTD
cancelled. ¢

Attached to this letter is a hand-written note reading as GIIOS_O? J-

follows:
for the record only.

Mr. H. C. Boysen, Vice-President of Mills and Kuehne
& Nagel (Canada) Limited replied to this letter of Novem-
ber 3, 1960, as follows:

We hereby acknowledge receipt of your letter dated October 27
addressed to J. W. Mills & Son Limited and Kuehne and Nagel
(Canada) Limaited.

We accept your notice to terminate the agreements between our
companies, dated October 3, 1958, October 7, 1958 and February 27,
1959.

It is agreed and understood that neither party shall be bound
by the agreements after date of expiration.

On November 5, 1960, Mr. Boysen wrote to the President
of Kuehne & Nagel Company in Germany in part as fol-
lows:

——
Tue QUEE‘N

In order to avoid an unnecessary sharp competition war Leith &
Dyke and ourselves for the old Denning business, we have concluded
a gentleman’s agreement with Leith & Dyke. According to this
agreement, we will for the time bemg only try to acquire the part
of the old Denning business which we used to handle before, while
Leith & Dyke will do the same thing with our old firms. This only
apphes for the transition perod, after which Leith & Dyke and
ourselves will try to handle as much busmness as possible in free
competition. In this connection, we have agreed on (the) rates
orally but not in writing, and our tariffs will be identical.

On the advice of our lawyers, we have given notice to terminate
our original agreement with Leith & Dyke of October 1958, because
of the danger that, in the event of a investigation by Canadian
authorities, this agreement would be termed illegal and we could
perhaps be fined. We and Leith & Dyke agreed, however that even
after the termination of the agreement we shall continue to adhere
to 1ts essential points.

Then in September 1960, as stated, Johnston Terminals
Limited entered the Oriental import pool ear business. . -

The first thing that Johnston did was to draw up a
schedule of rates for imported freight by pool car to Mont-
real and Toronto, which rates were higher than the then
current rates being charged by Leimar and Mills pursuant
to their rate war with Denning, but lower than the rates
which were in effect prior to the initiation of the rate war.
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Then in October 1960, Leimar and Mills got in touch
with Johnston in an effort to get the latter to agree to
quoting rates similar to and conforming with their rates.

There is great equivocation in the evidence as to what
precisely was the result of these meetings.

But in the result, I am of opinion that although John-
ston distrusted Leimar and Mills and was loathe to make
an agreement with them, it did in fact agree at that meet-
ing to publish a tariff and live by it in the future. In sup-
port of this for example, is the fact that Mr. Leith was
able to foretell what was going to happen on November 7,
1960, namely, the publication of this tariff by Johnston
(see Exhibit 119); also the General Manager of Johnston,
Mr. Methven, after this meeting wrote the letter (Exhibit
123) in which he said he had agreed to the proposition
above mentioned and the new rates of Johnston which it
issued on November 7, 1960, were substantially the same
as Leimar and Mills. (In this respect, the evidence of the
defence witness Mr. Guest was based on railway cartage
rates and did not touch the issue herein).

But other than that, Johnston did not cooperate or make
any other agreements with Leimar and Mills and there-
after had nothing to do with them and competed in the
normal way without any collusive arrangements with
Leimar and Mills.

(In this latter connection, it is not without significance
that Johnston did not succeed thereafter, at any relevant
time, in obtaining more than 5 per cent of the market.)

One other company (not an accused), as also stated,
attempted to enter this business, namely Freight Con-
solidators of Canada Limited, a company owned by certain
customs brokers in Toronto. This company after three years
of operation, was most unsuccessful in obtaining any sig-
nificant part of the business in this market, and was sup-
ported by only three or four importers of any size. This
company transported a very small amount of freight
weekly during the three year period ending August 1, 1966,
and most of it was by truck and in each case the trucker
absorbed the O.C.P. differential, because the truckers did
not enjoy the benefit of O.C.P. ocean rates.

Eighthly, there was another facet of this business during
the material times, in which the accused Leimar and Mills
were involved. The Canadian truckers attempted during
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the material times to obtain O.C.P. privileges, and made 1;’63

application to the Trans-Pacific Freight Conference of TaeQueen
Japan for this purpose. 7. W. Muis
(The Railways through this Conference had obtained &S‘;fall"m'
this O.C.P. rate many years ago.) i 3
The Canadian truckers sought to secure from this Con- 1R -
ference an identical arrangement of that enjoyed by the
Railways.
Apparently in the United States the truckers have the
same O.C.P. privileges.
But this Conference denied them this privilege and
Leimar and Mills in connection with this truckers’ appli-
cation, (1) actively engaged in opposing the granting of
such privilege to the Canadian truckers; and (2) as an
alternative action in case their said opposition failed, Lei-
mar and Mills made an attempt to control the business that
would go by truck if such O.C.P. privilege was granted to
any Canadian truckers’ association.
But the Canadian truckers failed to obtain this O.C.P.
rate privilege.
The purported reason why the Conference refused to
grant O.C.P. privileges to the Canadian truckers was that
there was no federal jurisdiction over truckers as there was
over railways.®
Nevertheless, the truckers attempted to compete in this
business.
Prior to 1962, trucker competition was not a substantial
factor, but from 1962 on, the trucking companies endeav-
oured to increase their share of this market and by 1966
serviced approximately 20 per cent of this market. Appar-
ently, to get such business, in each case, the truckers
absorbed the differential of the O.C.P. rates.
What happened in the result was that, during the mate-
rial times, 80 per cent of the articles or commodities listed
in Tariffs 70A, 70B and 70C imported from the said
designated areas in the Orient to the Port of Vancouver

5 Following the decision of the Privy Council in Attorney-General
for Ontario v. Israel Winner et al [1954]1 A.C. 541, holding inter-provin-
cial transportation a matter of federal legislative jurisdiction under
section 92(10)(a) of the British North America Act, The Motor Vehiwcle
Transport Act 1953-54 (Can.) c. 59 was passed, which, inter alia, delegated
to the provincial motor vehicle licensing bodies, authority to license
trucks engaged in inter-provinecial busimmess.
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E’f‘f were transported to Toronto and Montreal by railway car;
Tee Quezx and of that 85 per cent of this business was serviced by
J.W.Muzs the freight forwarders, the balance of 15 per cent being
&SZN Lm. done by individual consignees on their own; and of this

— 85 per cent Johnston did 5 per cent of this business, Freight
Gﬂ_’sﬂ J. Consolidators of Canada Limited did a negligible percent-

~ age, and the balance was handled by Leimar and Mills.

Both the accused and the Crown made certain admis-
sions. They were as follows:

(2) by the accused:
(i) Admissions (Exhibit 1)
ADMISSIONS
(Exhibit 1)

Pursuant to Section 562 of the Crimmal Code, Statutes of Canada,
1953-54, Chapter 51, the accused admit the following facts:

1. That each Company or Corporation mentioned in the Indiet-
ment as an accused or as a co-conspirator is a legal entity with
corporate existence and, accordingly, is a person as defined m
the Crimmal Code and more particularly that:

(a) J. W. MILLS & SON, LIMITED—incorporated under the
provisions of the “Companies Act”, R.S.C. 1906 by Letters
Patent dated March 21, 1922 with its head office situate in
Montreal, m the Province of Quebec.

(b) KUEHNE & NAGEL (CANADA) LIMITED-originally
incorporated under the name K & N TRANSPORT
LIMITED under the provisions of the “Companies Act”,
RS.C. 1934, by Letters Patent dated April 21, 1953 with
supplementary Letters Patent dated June 30, 1954 changing
the name to Kuehne & Nagel (Canada) Limited with its
head office situate 1n Montreal i the Province of Quebec.

(¢) OVERLAND IMPORT AGENCIES LTD.—operating under
the name LEIMAR FORWARDING CO. from June 12,
1964 and originally incorporated under the name MARDOCK
ENTERPRISES LTD. under the provisions of the “Com-
panies Act”, RSB.C. 1960 by Certificate of Incorporation
dated August 1, 1962 with a Certificate of Change of Name
changing the name to Overland Import Agencies Ltd. dated
August 7, 1964 and with 1ts registered office situate in Van-
couver, in the Province of British Columbia.

(d) DENNING FEEIGHT FORWARDERS LTD —incorporated
under the provisions of the “Companies Act”, RS.C. 1952
by Letters Patent dated May 1, 1959 with its head office
situate in Montreal, in the Province of Quebec.

JOHNSTON TERMINALS LIMITED—incorporated under
the provisions of the “Companies Act”, R.SB.C. 1936 by
Certificate of Incorporation dated December 28, 1945 with
its registered office situate in Vancouver in the Provinece of
British Columbia.

(e

~
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(f) LEITHDYKE FORWARDERS LIMITED—incorporated 1968
under the provisions of the “Companies Act”, RS.B.C. 1948 T HEEEEN
by Certificate of Incorporation dated July 20, 1956 with its .
registered office situate at Vancouver, in the Province of J. W.MiLs

British Columbia. & Son Lo,

etal
(g) THOMAS MEADOWS & COMPANY CANADA, LIMITED  —
—incorporated under the provisions of the “Companies Act”, Gibson J.
RS.C. 1906 by Letters Patent dated July 29, 1920 with its -
head office situate in Toronto, in the Province of Ontario.

LEITH SERVICES LTD.—(presently in Voluntary Liquida-
tion) incorporated under the provisions of the “Companies
Act”, RSBC. 1948 by Certificate of Incorporation dated
July 24, 1959 with its registered office situate in Vancouver,
in the Province of British Columbia and MARDOCK EN-
TERPRISES LTD. carrying on business under the firm
name and style of LEIMAR FORWARDING CO. which
said partnership was registered under the “Partnership Act”,
RSBC. 1960 by Declaration of Partnership registered
September 1, 1962 in the County Court of Vancouver and
which said partnership was dissolved by a Declaration of
Dissolution of Partnership dated June 12, 1964 and which
Declaration of Dissolution was registered in the County
Court of Vancouver on June 12, 1964.

(i) MUIRHEAD FORWARDING  LIMITED—incorporated
under the provisions of the “Companies Aect”, R.S.C. 1934
by Letters Patent dated May 23, 1947 with its head office
situate in Toronto, in the Province of Ontario.

(h

~

2. That each of the persons listed below was an officer or agent
or servant or employee or representative of the Company or
Corporation under which his name is listed, during the period
covered by the Indictment or during a portion of the said period:

(a) J. W. MILLS & SON, LIMITED and KUEHNE & NAGEL
(CANADA) LIMITED

Name Capacity
Germany—
Alfred Kuehne President
K. M. Kuehne
L. Roessinger
L. Lueck
Montreal—
Horst G. Schellak Vice President
Peter Ptacek Sales Representative
Janus
Toronto—
Hans Chrigtian Boysen Vice President
Manager
Managing Director
Gurd H. Stoppenbrink Secretary-Treasurer

H. A. Gutke Manager



294

1968
——
THE QueeN
v,

J. W.Mmis
& Sox L.
et al

Glgc; J.

2 RC.de’E, COUR DE I’ECHIQUIER DU CANADA

Name
Vancouver—

Fred Schultze

Peter Reschke

Ray W. Bos

J. Pusch

Michael von der Nuell
Winnipeg—

R. B. Locher
Hamilton—

Wilkie

[1968]
Capacity

Manager
Manager

(b) OVERLAND IMPORT AGENCIES LTD. (LEIMAR FOR-

WARDING CO.)

Name

Vancouver—
R. Stanley Leith
Ian Mardock

William Doig
James Greenlees

Capacity

President
Vice-President
Manager
President

(¢) DENNING FREIGHT FORWARDERS LTD.

Name
Montreal— .
Victor J. Denning (Dening)
Nathan Gross
Harry Milgram
Fred Zanders
Bernard Gross
Gerald Gross
Oscar Goldman

Toronto—
Mrs. H. L. Weiss

Vancouver—
Tom Dombay

Capacity

President
Vice-President
Shareholder

Manager

(d) JOHNSTON TERMINALS LIMITED

Name

Vancouver—
James N Methven

Douglas M. Brown

R. Murray Brink
Bill E McKinney
Peter L. Richardson
Vie Shiedel

Ralph Mattson

I Froese

Capacity

Vice-President

Assistant General
Manager

General Manager

Vice-President &
Managing Director

Director

Sales Manager

Foreign Freight

Import Department
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(e) LEITHDYKE FORWARDERS LIMITED (LEITH SERV-
ICES LTD. & LEIMAR FORWARDING CO)

Vancouver—

Name

R. Stanley Leith
Ian F. Mardock
(formerly Gee)
William Doig
F. G. Smith
J. M. Bnll
David Leith
Edwards
Percy H. Dyke
B. L. O’'Malley
Roy Johnston
James Greenlees
Ronald Richards

Capacity
President

Manager

Asgistant Manager
Vice-President
Canvasser

(f) THOMAS MEADOWS & COMPANY CANADA, LIMITED

Montreal—

Toronto—

Winnipeg—

Name

Frank O’Rourke

J. V. Mitchell

Ray Delaney
Winger

T. J. Dombay

Harry Wegner

Pat J. Parsons
Foley

Arthur R. Carey
J. W. Sedge

Peter Stonebanks
L. C. Nicholls

Hans Haase
Morris Hoshowski

Capacity

Managing Director
Manager

Canvasser

Canvasser

Staff Member—Leimar

President
Managing Director
Joint Manager

m charge of Leimar

Manager—Leimar

(g) MUIRHEAD FORWARDING LIMITED

Montreal—

Toronto—

Hamilton—

Name

Herb L. Duerr
Charles Osborne
Joe Wilhams

Robert E. Vince

Jack D. Fraser

E. M. Perkins

Capacity

Manager

Assistant General
Manager

295
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1968 3. That the documents deseribed herein, the originals of which are
TH;a;EEN to be produced by Counsel for the Crown for admission as
. evidence under Section 41 of the Combines Investigation Act,
J. W.Mnts R.S.C. 1952, Chapter 314, were obtammed from (1) the possession
& Sow Lap. of the accused Companies or Corporations or those named as
etal co-conspirators, or (1) on premises used or occupied by the
Gil;;: J. said accused Companies or Corporations or co-conspirators, as

—_— cited below:

(a) J. W. MILLS & SON, LIMITED and KUEHNE & NAGEL
(CANADA) LIMITED

Montreal —serial nos. 439 to 1048 inclusive
—serial nos. 6000 to 8163 inclusive

Toronto —serial nos. 120 to 438 inclusive
—serial nos. 9176 to 9963 inclusive

) Vancouver —serial nos. 3290 to 4073 nclusive
' —serial nos. 10661 to 11129 inclusive

(b) OVERLAND IMPORT AGENCIES LTD, LEIMAR FOR-
WARDING CO., LEITHDYKE FORWARDERS LIMITED,
IAN F. MARDOCK (formerly known as Ian F. Gee), the late
R. Stanley Lewth and LEITH SERVICES LTD.

Vancouver —serial nos. 2082 to 3289 inclusive
—serial nos. 4228 to 4545 inclusive
—serial nos. 4840 to 5964 inclusive
—serial nos 10015 to 10660 inclusive

(¢) DENNING FREIGHT FORWARDERS LTD.

Montreal —serial nos. 1555 to 2081 inclusive
—serial nos. 4546 to 4579 inclusive
—serial nos. 8164 to 8416 inclusive

(d) JOHNSTON TERMINALS LIMITED

Vancouver —serial nos. 4074 to 4227 inclusive
——serial nos. 11130 to 11328 inclusive

(e) THOMAS MEADOWS & COMPANY CANADA, LIMITED

Toronto —=serial nos. 1-119 inclusive
—serial nos. 8671-9175 inclusive

Montreal —serial nos. 1049-1554 inclusive
—serial nos. 8417-8670 inclusive

(f)-MUIRHEAD FORWARDING LIMITED

Toronto —serial nos. 4580-4839 inclusive
—serial nos. 9964-10014 inclusive

Montreal —sgerial nos. 11329-11368 inclusive
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(11) Admissions (Exhibit 14) 1968
——

ADMISSIONS TrE QuEEN

(Exhibit 14) I W Muss

& Sox L.

Pursuant to Section 562 of the Criminal Code, Statutes of Canada,
1953-54, Chapter 51, the accused admit the following facts:

1. That during the period described 1n the Indictment eighty (80%) GIESS'_I J.
percent—ninety-five (95%) percent of all import pool car traffic
coming within the terms of Canadian Freight Association tariffs
70A, 70B and 70C was carried by the Canadian National Railway
and the Canadian Pacific Railway.

et al

2. That durmng the period described in the Indictment approxi-
mately eighty-five (85%) percent of all import pool car traffic
referred to in Paragraph 1 was handled by the accused corpora-
tions, but the portion of the traffic handled by the defendant,
Johnston Termmals Limited, was less than three (3%) to five
(5%) percent of the total traffic handled by the accused corpora-
tions.

(iii) Admissions (Exhibit 14A)

ADMISSIONS
(Exhibit 14A)

Pursuant to Section 562 of the Criminal Code the accused Corpora-
tions admit the following:

That during the period described in the Indictment not more
than twenty (20%) percent of those articles or commodities im-
ported from the designated area, described in Tariffs 70A, 70B
and 70C and routed through the port of Vancouver, which
could have been transported by raill in railway pool cars to
points in Eastern Canada, east of the Manitoba-Ontario
Boundary to the City of Toronto and elsewhere in the Province
of Ontario, and to the ‘City of Montreal and elsewhere in
the Province of Quebec, were carried by truck transport.

(b) by the Crown:

(1) Admissions (Exhibit 18)

ADMISSIONS
(Exhibit 18)

Pursuant to the Criminal Code Statutes of Canada, 1953-54, Chapter
51, the Crown: admits the following:

1. That all truck tanffs publhshed and approved by valid provincial
legislation are to be admitted without formal proof.

2. That the tables prepared from Dominion Bureau of Statistics
Records attached hereto and numbered 1 to 6, shall be ad-
mitted without formal proof.

3. That the volume of traffic handled pursuant to CJF.A. tariffs
70A, 70B and 70C constitute only a small portion of the imports
from the area designated in tarffs 70A, 70B and 70C.

90303—3
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1968 Imports by Weight from Selected Countries
——
TaE QUEEN TAIWAN
I W.UMILLS (tons—2,000 lbs)
& SgtN a]l:‘TD' Atlantic  Great Lake  Pacific
- Year Ports Ports Ports Total
Gibson J. 1985 . ... ...... 7,967 2,883 15,281 26,131
— 30 5% 11% 58.5% 100%
1984 ... ......... 9,217 2,458 11,621 23,296
395% 10 5% 50% 100%
1963 .. ....... 3,957 989 10,706 15,652
25% 6% 69% 100%
1952 . . .. ... 1,883 100 4,540 6,523
29% 15% 69 5% 100%
1961 .... .. ... 345 — 4,786 5,131
7% — 93% 100%
1960 ..... ....... 2 — 2,016 2,018
100% 100%
1959 ............. 5 — 310 315
100% 100%
1958 ..... ....... — — — —
1957 ... ... — — — —
1956 ......... ... — — — —

Reference: “Cargoes Unloaded at Canadian Ports from Foreign Coun-
tries’ from Shipping Report, 1956-65, Dominion Bureau of
Statistics, Queen’s Printer, Ottawa.

Imports by Weight from Selected Countries
KOREA
(tons—2,000 Ibs)

Atlantic  Great Lake Pacific

Year Ports Ports Ports Total
1965 .. .. ..... . 23 — 1,145 1,168
2% — 98% 100%
1964 ............. — 18 686 704
— 2 5% 97 5% 100%
1963 ........ .. . 270 —_ 219 489
55% — 45% 100%
1962 .. ... ...... 363 463 74 900
40 5% 51 5% 8% 100%
1961 ............. —_ — 1 1
— — 100% 100%
1960 . ......... . — — —_ —
1959 ............. — —_ — —_
1958 ... .. ... —_ — — —
1957 ...l — — —_ —
1956 ............. —_ — — —_

Reference: “Cargoes Unloaded at Canadian Ports from Foreign Coun-
tries” from Shipping Report, 1956-65, Dominion Bureau of
Statistics, Queen’s Printer, Ottawa.
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Imports by Weight from Selected Countries 336_%
CHINA—MAINLAND THE QUEEN
(tons—2,000 lbs) ' W .UMILLS
Atlantic  Great Lake Pacific & Sox L.
Year Ports Ports Ports Total et al
1965 — 170 19,440 19,610 —
— 1% 99% 100% Grbson J.
1964 848 190 6,023 7,061
129% 3% 85% 100%
1983 2,153 56 2,086 4,295
50% 15% 48 5% 100%
1962 ......... 1,263 — 1,844 3,107
40 5% — 595% 100%
1961 16 — 1,399 1415
1% — 99% 100%
1950 3¢ — 4,771 4,805
1% — 99% 100%
1959 ............. — — 903 903
— — 1009 100%
1958 ...... ..., 468 — 5,663 6,031
7 5% — 92% 100%
1957 ooeeiin o ... 34 — 1357 1391
25% — 97 5% 100%
1956 ..... ..... 48 — 70 118
40% — 60% 100%

Reference: “Cargoes Unloaded at Canadian Ports from Foreign Coun-
tries” from Shipping Report, 1956-65, Dominion Bureau of

Year

1965 ..

1964

1963 ..

1962 ..

1961

1960 ..
1959 ..
1958 ..
1957 ..
1956 ..

Reference: “Cargoes Unloaded at

Statistics, Queen’s Printer, Ottawa.

Imports by Weight from Selected Countries

Atlantic Ports
14,775
37%
6,555
24%
7,184
30%
3,426
17%
1,661
11%
2,655
17%
2211
18 5%
835
75%
1317
10%
817
3%

HONG KONG
(tons—2,000 lbs)

Great Lake Ports
2,652
7%
2,486
9%
1,434
6%
1,300
65%
980
6 5%
365
2 5%

Pacific Ports
22,325
56%
18,450
67%
15,183
64%
15,396
76.5%
12417
82 5%
12,350
80.5%
9,768
81 5%
9,952
92 5%
12,096
90%
23,069
97%

Statistics, Queen’s Printer, Ottawa

90303—3%

Total
39,752
100%
27,491
100%
23,751
100%
20,122
100%
15,058
100%
15,370
100%
11979
100%
10,787
100%
13,413
100%
23,886
100%

Canadian Ports from Foreign Coun-
tries” from Shipping Report, 1956-65, Dominion Bureau of
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Year

1965 ..

1964 ..

1963

1962

1961

1960 ..

1959

1958 ..

1957 ..

1956 ..

Imports by Weight from Selected Countries

JAPAN
(tons—2,000 1bs.)

Atlantic Ports  Great Lake Ports
130,803 42747
25 5% 8.5%
76,329 24683
22 5% 7%
48,787 20,538
20% 85%
52,336 11,842
215% 5%
41,786 11,204
20% 55%
28,765 9,775
14% 45%
31,510 710
14% —
2,299 —
2% —_
3,126 —_
2 5% —
3,341 —
2% —

Pacific Ports

339,672
66%
252,684
70 5%
172,721
71.5%
177,747
73 5%
152,916
74 5%
168,103
81 5%
189,444
86%
100,942
98%
123,908
97.5%
170,455
98%

[1968]

Total
513,222
100%
353,696
100%
242,046
100%
241,025
100%
205,906
100%
206,643
100%
221,664
100%
103,241
100%
127,124
100%
173,796
100%

Reference: “Cargoes Unloaded at Canadian Ports from Foreign Coun-
tries” from Shipping Report, 1956-65, Dominion Bureau of

Year

1966 .

1965
1964
1963
1962
1961
1960
1959
1958

1957 . .

Statistics, Queen’s Printer, Ottawa.

Value of Imports from Selected Foreign Countres

Tawwan
13,088,532
. 9,332,994

9,063,491
. 5875412

2,909,523
. 1,856,204

1,150,222

715812
..... 159,466
192,743
..... 111,655

In Dollars
Hong Kong China-Mainland Korea
20,594,268 1,763,824
14,445,013 1,467,630
9,420,133 473,128
5,146,500 380,381
4,521,079 98,721
3,232,588 76,212
5,638,180 404,499
4,840,377 235,026
5375607 24276
5,314,243 34,829
5,721,189 8,377

Reference: Trade of Canada, 1956-66, Dominion Bureau of Statistics,
Queen’s Printer, Ottawa.

Japan
253,050,976
230,144,052
174,388,169
130,471,048
125,358,920
116,607,360
110,382,498
102,669,366

70,215,591

61,604,709

60,826,294

38,010,541
31,042,884
26,321,470
21,197,324
18,889,385
14,143,178
15,534,055
12,969,338

8,822,749

7,223,021

5,699,077
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(1) Admissions (Exhibit 18A) 1968
ADMISSIONS THEHQ;EEN

v,
(Exhibit 18A- I W MuoLs
Amending Exhibit 18) &Sogr %TD.

eta

Pursuant to the Criminal Code Statutes of Canada, 1953-54, Chapter —
51, the Crown admits the following: Gibson J.

1. That all truck tanffs published and approved by vald provincial
legislation are to be admitted without formal proof.

2. That the tables prepared from Dominion Bureau of Statistics
Records attached hereto and numbered 1 to 6, shall be admitted
without formal proof.

3. That the volume of traffic handled pursuant to CF A. tanffs 70A,
70B and 70C constitute only a small portion of the mmports
to Canada as a whole of the nature described therein from the
area designated in tariffs 70A, 70B and 70C.

(m) Admissions (Exhibit 302)
ADMISSIONS
(Exhibit 302)

Pursuant to the Criminal Code Statutes of Canada, 1953-54, Chapter
51, the Crown admits the following.

1. That all the persons, firms or corporations, who appoimnted the
accused, J W. Mills & Son, Limited, Kuehne & Nagel (Canada)
Limited, Overland Import Agencies Ltd, or Dennmg Freight
Forwarders Ltd. agents by executing and delivering a General
Authorization, carried on busmess 1n and about the City of
Toronto, 1n the Province of Ontario or the City of Montreal, in
the Province of Quebec.

2. That each of the said accused, § W Mills & Son, Limited,
Kuehne & Nagel (Canada) Limited, Overland Import Agencies
Ltd, and Denning Freight Forwarders Ltd, mamntamned sales
offices or agents for solicitation and other purposes related to
the business carrited on by the said accused 1n the said City of
Toronto and the said City of Montreal during the whole of the
period described 1n the said Indictment and during the period
that the accused carried on busmess

3 That persons representing owners of transportation namely, trucks,
arrcraft and vessels operating into the ports of New York, NY,
Halifax, Nova Scotia; St John, New Brunswick; Montreal, Que-
bec; and Toronto, Ontario, also solicited the principals of the
accused durmg the period covered by the Indictment.

This evidence establishes that the accused Leimar, Mills
and Kuehne & Nagel (Canada) Limited, by their collusive
actions obtained substantial market power (or bargaining
power) in the market in which they operated their
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respective businesses. In particular, in considering this, the

Tae Queen factual situations that obtained at the following times are
7. W Mumzs Significant, that is to say:

& Sox L.

etal

Gibson J.

(a) in October 1958, the time of the Mills and Leimar
agreements;

(b) in October 1960, the time of the Denning agreement
with Leimar and Mills in settlement of the civil
action for conspiracy; and

(e) the period after November 1960, the date of the
Johnston agreement with Leimar and Mills, to
August 1, 1966, during which period Johnston had
no success in obtaining an appreciable percentage of
the business in this market, and Freight Consolida-
tors of Canada Limited had practically no success
at all.

So much for the facts.

As to the law, the two broad issues for adjudication in
this case require:

(1) a determination of whether or not the Indictment
and the Particulars thereof alleges and the evidence
adduced has proven in this criminal trial a correct
relevant competitive market; and

(2) whether the behaviour or conduct of the accused in
such relevant market in its collusive aspects during
the alleged period of time had the element of “un-
dueness” so as to constitute an offence under section
32(1) (a) of the Combines Investigation Act or under
section 32(1) (c) of the Act, or both.

Speaking generally, as I understand it, the pertinent legis-
lative purpose of the said subsections of the Aect, and
evidence necessary to prove breaches of them may be put
in this way:

The legislative purpose of both sections 32(1)(a) and
32(1)(c) of the Combines Investigation Act relate to les-
sening of “competition” ‘“unduly”, and is to protect the
public interest in ‘“free competition” as judicially under-
stood.

In the cases there have been many attempts to define
“unduly” but in none of the cases have the Courts laid
down any specific portion of the relevant market that
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must be accounted for by the parties to any anticompetitive 1968
trade practice or policy to prove an offence has been TueQueew

committed. JW. 11)\./111.14&;
. & Son Lap.
Also there has been no reference to what the Canadian = ez ql

Courts mean by competition except that it must be “free peony.

competition”. —
Nevertheless, the concept of “competition” is central to

the determination of whether or not an offence has been

committed contrary to section 32(1) (a) or section 32(1)(c)

of the Combines Investigation Act, because in relation

thereto, the Courts in Canada rely on the market to give

the kind of business “competition” considered desirable.

As a consequence, in every adjudication under these
subsections of the Act there is an examination of two
competitive features in their collusive aspects and these
relate to (1) the market structure and (2) the behaviour
or conduct of the participants; and in respect to both, the
way in which the “relevant market” is defined, is of the
essence.

(In most cases, however, the problem of defining the
relevant market is not too difficult. Illustrative of this are
the decisions in a number of Canadian cases where the
relevant market was defined by reference to only two char-
acteristics or dimensions, namely, commodities and geog-
raphy (see cases in Schedule “B”). In such cases it was
not necessary for the purpose of defining the relevant mar-
ket to engage in prolonged economic investigations and to
adduce lengthy evidence in respect thereto. Indeed, also
even in cases where the problem of defining the relevant
market is complex, as for example, either in product (or
service) or geographical characteristics or dimension, ade-
quate evidence is usually available from the business rec-
ords seized and put in evidence (for the purpose of section
41 of the Combines Investigation Acts. Very often also the
conspiracy or combination itself delineates the relevant
market with sufficient clarity.

6 See, e.g,, how Duff J,, as he then was, defined “the relevant market”
in terms of both commodity and geography in the case of Mordecas
Weidman et al v. Bernard Shragge (1912) 46 SC.R. 1 at p. 37, viz- “m
an important article...throughout a considerable extent of territory”.
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In cases where this does not obtain, some economic evi-
dence may be necessary.

In the subject case, the defence led with economic evi-
dence and there was substantial cross-examination. Evi-
dence was given of many of the usual characteristics or
dimensions which sometimes should be considered in defin-
ing a relevant market. And in these reasons, consideration
is given to these characteristics or dimensions generally and
to the specific ones which the parties in evidence and argu-
ment relied on in defining what, in their respective sub-
missions, was the relevant market in this case.)

The examination for the purposes of section 32(1)(a)
and section 32(1) (¢) of the Combines Investigation Act of
(1) the market structure, and (2) the behaviour or conduct
of the participants, as I understand it, may be done (i) by
ascertaining whether or not a relevant market has been
alleged in the Indictment and Particulars and has been
proven; and then (if alleged and proven) (ii) by consid-
ering the behaviour or conduct of the participants in such
relevant market, to ascertain whether “undueness” has
been proven. The onus of proof on the Crown, of course,
in relation to both matters, is the usual onus in any crim-
inal prosecution.

Re the relevant market

In examining and assessing the competitive feature of
the market structure, what is pertinent is the boundaries
of the market because the determination of what competi-
tion is relevant is one of the key issues, and unless the
relevant market in every case is defined it is not possible
to weigh the element of “undueness” in any factual situa-
tion within the purview of section 32(1)(a) of section
32(1)(c) of the Combines Investigation Act.

As Laskin J. stated in The Queen v. K. J. Beamish Con-

struction Company Limited (Court of Appeal of Ontario,
unreported) :

Undueness 1 any agreed upon scheme of lessening competition in,
for example, the sale, transportation or supply of an article, involves
advertence to the area of operation of the competition in question.
An agreement to lessen competition unduly in respect to the matters
defined 1n section 32(1)(¢) must be assessed in relative terms. The
very notion of competition which the Act undergirds envisages a
market within which 1t may operate without an illegal agreement of
restriction.
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As a matter of law of course there is no definition of the EGE
“market” in relation to which the evidence of any alleged TasQuesx
violation of sections 32(1)(a) and 32(1)(c) of the Com- 5 w Nimes
bines Investigation Act may be examined. What is the rele- &SONa%JTD
vant market in every case is a matter of judgment based
upon the evidence. Gibson J.

As Laskin J. also put in the said case:

It 15 obvious that a Court may be required to exercise a judg-
ment on the evidence on whether the market specified in the indiet-
ment or the particulars, or of which proof is accordingly made, has
not been artificially limited to smit the available evidence

For analogous purposes, other salutary words have also
been employed elsewhere in respect to other statutes, in
cautioning the prosecution not to tailor the market artifi-
cially to fit a subject case. (See Schedule “C”).

(There is also no legal definition eapable of deseribing
the shape of competition. This is a changing matter (as for
example, new products may come into direct competition,
or service requirements re-arrange the geographical nature
of a particular market).)

But speaking generally, it is of importance to bear in
mind that the term “market” is a relative concept. In one
sense, there is only one market in an economy since, to
some extent, all products and services are substitutes for
each other in competing for the customer’s dollar.

In another sense, almost every firm has its own market
since, in most industries, each firm’s product is differen-
tiated, to some extent, from that of all other firms.

Defining the relevant market in any particular case,
therefore, requires a balanced consideration of a number of
characteristics or dimensions to meet the analytical needs
of the specific matter under consideration.

At one extremity, an ill-defined description of competi-
tion is that every service, article, or commodity, which
competes for the consumer’s dollar is in competition with
every other service, article, or commodity.

At the other extremity, is the narrower scope definition,
which confines the market to services, articles, or commodi-
ties which have uniform quality and service.

In analyzing any individual case these extremes should
be avoided and instead there should be weighed the various
factors that determine the degrees of competition and the
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1968 dimensions or boundaries of the competitive situation. For
Tre Queen this purpose the dimensions or boundaries of a relevant
v. o . . .
J.W.Mmis market must be determined having in mind the purpose

& Sox Ltp
et al

Gibson J.

for what it is intended. For example, two products may be
in the same market in one case and not in another.

— And many characteristics or dimensions may be con-
sidered in defining the relevant market. All are not of the
same order. And, in any particular case, usually, not all of
the many characteristics or dimensions will have to be
considered. In some instances, the definition may turn on
only one characteristic or dimension or two (see again
cases in Schedule “B”). However, in order to make a
correct choice of the appropriate characteristics or dimen-
sions, it may be necessary to review several types before
selecting the proper one or ones.

Hereunder are noted some pertinent characteristics or
dimensions that may be considered in defining a relevant
market, but this list is not exhaustive. The classification
also may be arranged in various ways.

(a)

(b)

(c)

(d)

Product substitutability.

(The term economists use for this is “cross-elasticity
of demand”. The terms ‘“substitutability” and
““cross-elasticity” are synonymous. As an example,
the demands for two products have a high cross-
elasticity if a change in the price of one results in a
large measure, in purchasers substituting it for the
other. How to measure the degree of cross-elasticity
in any given case is usually difficult.)

Actual and potential competition.

(The problem sometimes in competition analysis is
whether to confine the “relevant market” to existing
competition or to consider potential (sometimes
called “poised”) competition as well).

Geographical area.

(The geographical dimensions of a market are fre-
quently an important factor in competitive analysis
—e.g., should the relevant market be analyzed on a
national basis, a regional or local area).

Physical characteristics of products or service.
(Selecting produets that have the same physical
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characteristics, or services that have the same fea-
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tures, is the simplest basis for defining a relevant Tm;é;nmv
market. But in some cases, for example, it may be 5 w Muzs
correct legally to consider products with fairly dis- &SON lLTD

similar physical characteristics or services with some-
what dissimilar elements, as in the same market).

(e) End uses of products.

(The factor of end uses is closely related to physical
characteristics in defining the relevant market. For
example, if a product has different end uses in the
hands of buyers, the definition of the relevant market
may not be based solely on physical specifications.
Also, for example, consideration of differences in
uses is particularly important in studying markets
for services).

(f) Relative prices of goods or services.
(The prices of goods or services may define the
relevant market).

(g) Integration and stages of manufacture.

(Because of differences between the activities of
competitors, problems of integration arise. In de-
termining the relevant market, the problem is what
products at what stage of manufacture to include
or exclude).
(h) Methods of production or origin.

(Methods of production and the produect resulting,
and origin of material, as e.g., whether or not im-
ported, are often important factors to consider in
defining the relevant market).

Having employed some or all of the above significant
characteristics or dimensions in making a judgment as to
what is the relevant market in a particular case, the Court
may in some cases then wish to consider some or all of the
following additional features or indicators of the structural
characteristics of such relevant market for the purpose of
testing whether or not strong monopoly elements could en-
dure, i.e. in weighing whether or not “undueness”, could
be proven under any factual situation, that is to say:

1. The number and concentration of competition.
(This criterion covers the number of firms and their
relative sizes. It often, however, does not provide a
direct measure of the degree of competition.)

Gibson J.
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365 2. Barriers to entry.
TrE ‘3UEEN (The relative ease or difficulty of entry into a market
J.W Mmis by a new firm is a prime factor in analyzing market
&ng a%'m' structure. Generally speaking, if there are no sub-
Cabson J. stantial barriers to entering a market, strong monopoly
— elements will have great difficulty enduring, and con-
versely.)

3. Geographical distribution of buyers and sellers.

(Transportation costs are probably the most important
factor in this element of market structure).

4. Differences in the degree of integration of competition.
(This matter arises when some competitors supply
their own products or services while others are required
to sell or purchase those same products or services.
The former competitors at some stage of manufacture
may have the power to squeeze its unintegrated
competitor between high costs and low selling prices.
Integration can also affect differences in competitors’
costs.)

5. Produect differentiation.

(Every firm seeks if possible, to build its own monopoly
of a market by product differentiation. In this they are
sometimes assisted through the use of trade marks and
design features. The significance of product differentia-
tion is dependent upon consumer information concern-
ing product qualities and features.)

6. Countervailing power.

(This factor is sometimes difficult to measure. Its mere

existence, however, may reflect substantial anti-compet-
itive elements in the market. For example, the fact
that one large firm has the ability to manufacture an
article or a commodity may substantially limit the
monopoly power of the established firm manufaeturing
such articles or commodities).

7. And again, cross-elasticity of demand.
(Because such affects both the nature of the competi-
tion within the relevant market, and also the definition
of the relevant market).
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Re the behaviour or conduct of the participants in the  1%8
relevant market. THE QUEEN

In examining and assessing the competitive feature of the J. W. Mrs
behaviour or conduct of the participants in a relevant &S:fa%‘m
market, in its collusive aspects, what is germane since the
1960 amendment to the Combines Investigation Act is to
consider the proof of any of the “devices” which were con-
templated being employed (or also, if applicable, the em-
ployment of any of them) by the parties to any alleged
conspiracy, combination, agreement or arrangement, re-
lating to one or more of the following: (a) prices, (b)
quantity or quality of produection, (¢) markets or customers,
(d) channels or methods of distribution, and (e) if the
proof does not relate to any of the devices listed in section
32(2)(a) to (g) and section 32(3)(a) to (d) of the Act,
then to proof that the parties contemplated employing (and
if applicable, employed) some other “device” which had as
its result, that “the conspiracy, combination, agreement or
arrangement. . .restricted or is likely to restrict any person
from entering into or expanding a business in a trade or
industry”.

(In relation to both this competitive feature, and the
other competitive feature, market structure, it may be
observed that proof of the behaviour or conduct of the
sellers in the relevant market in most cases under the
Combines Investigation Act is usually much more extensive
than proof of the other competitive feature, firstly because
it is more frequently the more substantial issue, and
secondly, because such proof fits into the process of litiga-
tion by the adversary system more readily.

But it is also important to bear in mind that behaviour
or conduct features are not clearly distinct from the market
structure features. Some aspects of structure may be so
dependent on behaviour, that lines of demarcation between
the two must be arbitrary.

In addition, it should also be noted that analysis of
behaviour or conduct of sellers frequently calls for con-
sideration of the conduct of buyers as well.)

So much for the legislative purpose and evidence neces-
sary to prove breaches of these subsections of the Act.

The specific defences of each of the accused are now
considered.

Gibson J.
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E’ff The facts concerning Denning are sufficiently set out

Tre Quesxn above.

5.W.Mms In essence, the submission of Denning (in addition

&S:tl‘;ll"m' to the defence submission of the accused Leimar and Mills

i and Kuehne & Nagel (Canada) Limited, hereinafter re-

—_ 7" ferred to, which it also adopted) was that in June, 1959

it entered into the freight forwarding business in Van-

couver; in 1960 was subject to a rate war conducted against

it by Leimar and Mills which resulted in loss in its Van-

couver operation of $32,000 in six or seven months causing

it to be on the brink of bankruptey; that in respect to this

said predatory action of the accused Leimar and Mills it

instituted a civil action against them for damages for civil

conspiracy which was settled in October 1963 by formal

agreement which agreement was in release of all damages

for the claim for civil conspiracy and provided for a

method of paying the damage settlement agreed upon’;

that by one of the terms of this agreement it could be

renewed after the expiry of the term of it namely, five

years, at which time, if not renewed, Denning was free to

re-enter the freight forwarding business, but if renewed

for a period of one further year, Denning would be paid a
commission of 15 per cent on business contracted.

In my view, considering the whole of the evidence, such
does not constitute an offence by Denning Freight For-
warders Limited either under Count 1 or Count 2; and
therefore it is not necessary to consider in relation to this
accused the additional defence of the accused Mills, Kuehne
& Nagel (Canada) Limited and Leimar, which it adopted,
and as a consequence Denning Freight Forwarder Limited
is acquitted.

In respect to Johnston Terminals Limited, it also adopted
the defence submission of Leimar and Mills, but in addi-
tion, it submitted that at no time did it conspire or agree
with Leimar or Mills about anything.

The facts concerning Johnston are also sufficiently set
out above.

On these facts, I am of opinion that Johnston Terminals
Limited in October 1960 did agree with Leimar and Mills

7¢f. Thompson J. in Trim Trends Canada ILamited v. Dreomatic
Metal Products Lvmated et al, Supreme Court of Ontario, 20 September,
1967, unreported.
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to publish a tariff and live by it in the future; and that E’(ﬁf
in pursuance of that agreement they did publish a tariff TaeQueen
with roughly equivalent rates to those of the tariffs of j w Mmzs
the accused Leimar, Mills and Kuehne & Nagel (Canada) &Seotl‘z lL’fD-
Limited. Johnston was at that time just getting into this ——
business and, it is a reasonable inference, probably agreed Gabson J.
to this in part because it was not familiar with the actual

costs to it of carrying on this business. Other than that
Johnston did not engage in any anti-competitive trade

practice or policy with Leimar and Mills and by 1961 was

in “free competition” with Leimar and Mills as those words

are understood by the courts.

The only other matter to consider in relation to this
accused (other than the defence submission of the accused
Leimar and Mills which Johnston adopted) is whether
what Johnston did had the necessary criminal element of
“undueness” so as to constitute an offence under Count 1
or Count 2 or both. Without detailing all of the indicia
which are apparent from the facts already set out, I am of
opinion, on considering the whole of the evidence, that
what Johnston did, did not have such necessary element
either under Count 1 or Count 2; and therefore it is also
not necessary to consider in relation to the accused the
additional defence of the accused Mills, Kuehne & Nagel
(Canada) Limited and Leimar which Johnston adopted,
and as a consequence, Johnston Terminals Limited is
acquitted.

The defence of the accused Mills, Kuehne & Nagel
(Canada) Limited and Leimar was twofold namely:

1. that the Crown in the Indictment and Particulars
thereof did not allege and define a true and realistic
competitive market but instead in this respect (in the
words of counsel for Leimar) did some ‘“economic
gerrymandering” in defining what it considered the
relevant market; and

2. that if the Indictment and Particulars had specified
the true competitive market that the elements of
what the accused did lacked the necessary eriminal
element of “undueness” as relating to:

(1) limiting “the facilities for transporting” ete., (sec-
tion 32(1) (a) of the Combines Investigation Act) ;
and also
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Bff (ii) the prevention or lessening of ‘“competition in
THE gmn transportation” ete. (section 32(1) (¢) of the Act).
J.W. Mis

& Sow L. The defence witnesses relating to the relevant market
ﬁf‘_z were Dr. James Alexander Sherbaniuk, an economist of
GibsonJ. Simon Fraser University called by counsel for Mills; and
~ Mr. K. R. Woodcock of Canadian Pacific Railways, Mr.
Whalen of a steamship company which did business trans-

porting articles and commodities from the Orient to the

Port of Vancouver among other places, Mr. W. R. Sparks

of Eatons of Canada Limited, Mr. I. F. Mardock, President

of Mills and Mr. S. H. Garrod of the Canadian Pacific
Railways, all of whom were called by eounsel for Leimar.

The purpose of their evidence was to attempt to show
that the relevant market in which these accused operated
their businesses was not confined to articles or commodities
defined in said Tariffs 70A, 70B and 70C, imported from
the said designated area of the Orient, and shipped by sea
to the Port of Vancouver and by rail in mixed carloads or
by truck to Toronto or Montreal; but instead included
in addition a much greater range of arficles and com-
modities which were shipped by all manner of vessels from
the Orient to either New Orleans, New York, Halifax,
Montreal or Toronto and also where applicable, were
trucked from these Ports to importers in Toronto and
Montreal; and in addition included air traffic transportation
of articles or commodities from the Orient to importers in
Toronto and Montreal. In the defence economic evidence of
Dr. Sherbaniuk, adduced to prove this, he stated that the
following of the above mentioned characteristics or dimen-
sions were significant in defining the relevant market as
envisaged by the defence, namely: (a) product substitut-
ability (cross-elasticity of demand), (b) actual and poten-
tial “poised” competition, and (¢) geographical area.

These accused also sought to establish by their evidence,
and submission in relation thereto, that the Indictment and
Particulars did not delineate the relevant market, alleging
that strong monopoly elements could not endure because
there were no barriers to entering the market in which
the accused operated, but on the contrary that it was very
easy to get into this business which was in a much larger
market than charged in the Indictment and Particulars,
in that (1) the cost to establish a freight forwarding
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business in Vancouver for this purpose would be modest—
of the order of about $2,000; and that (2) it was not
necessary to have offices in Toronto and Montreal; and
in that (3) the number of persons required to be employed
was small in number and that they could be trained within
a very short space of time.

These accused by their evidence and submission in rela-
tion thereto, also sought to prove that because the sub-
stantial part of their fee was a fixed charge, namely, the
amount payable to the railway, and that the variable, that
is the floor-ceiling within which they could vary prices,
was very narrow and in relation to the total charged was
minuscule, therefore, whatever they did even by con-
spiring could not have the necessary criminal element of
“undueness” so as to be an offence under either subsection
of the Act.

These accused also sought to prove by its economic
evidence and submission that the competitive situation in
the relevant market in this case was one which an econo-
mist would call oligopoly; and that according to the
economic theory of oligopoly, even in the absence of an
agreement, the long run pricing behaviour would not likely
be significantly different than did obtain here; and there-
fore no offence was committed.

In brief, these accused in evidence and argument sub-
mitted that what these accused did, did not result in them
obtaining that quantum of market power to enable them
to monopolize or tend to monopolize the business in the
alleged relevant market, as envisaged by them, in this case;
and that in any event, their conduct, employing whatever
market power they did have, did not have the necessary
criminal element of “undueness” in that they did not have
the power to raise prices as they chose or to exclude
competition when they desired to do so.

In respect to the Denning incident, the defence of these
accused was that it was a perfectly natural and proper thing
to do, viz., to eliminate a competitor, and that anything
they did in this regard was not illegal.

Counsel for the Crown in submitting argument as to the
import of the economic evidence adduced, stated that “it
was proper to submit economic evidence to the Court,
and that there should be a welding of law and economics

90303—4

313
1968

——
THE QUEEN

v.

J W.Mms

& Sox Lrp.
et al

Gibson J.



314

1968
——
TrEE QUEEN

v,
J. W.Mnis
& Sox Lt
et al

Gibson J.

2 R.C.de PE, COUR DE L'ECHIQUIER DU CANADA [19681

In combines cases”. Crown counsel also agreed and sub-
mitted (a) that there shoud be no invention of markets,
economic gerrymandering of the market, tearing a market
out of context, creating a market out of bits and pieces of
the whole market, deciding illegality as a prelude to de-
termining the market, all for the purpose of obtaining a
conviction; (b) that the exclusion of true substitutes is
wrong; (c) that the exclusion of true competitors is wrong;
(d) that “unduly” should be considered within the boundar-
ies of the true relevant economic market; (e) that in de-
fining the true relevant market in this case that the follow-
ing characteristics or dimensions should be considered,
namely, (i) product substitutability; and (ii) geographical
area; and (f) that in testing whether the relevant market
has been correctly defined, the additional features or indi-
cators of the structural characteristics of such relevant
market, of competitors and ‘“poised” competition should
also be considered.®

So much for the submission of counsel in respect to the
Indictment against the accused Mills, Leimar and Kuehne
& Nagel (Canada) Limited.

As to these accused, I now deal with the evidence of
the competitive features in their collusive aspects, firstly,
in relation to market structure, and secondly in relation to
behaviour or econduct.

In my view, firstly, there were no substitute services for
this service business in which the accused operated, that
is to say, the facilities solely by ship and solely by air and
the transportation business in connection therewith in rela-
tion to articles and commodities transported from the said
designated area of the Orient to Toronto and Montreal
were and are in another market and not the market in which
these accused carried on their businesses.

8In reference to the feature or indicator of “poised” competition,
cf Spence J. in Regina v. Howard Smith Paper Mills, Limited et al
[1954] O R. 543 at 578:—

At best it is a fringe type of competition where the lower-priced
and coarser products of the accused mills might find some com-
petition from the coarse paper mills and m industry there is
always a possibility of substitution i1f the product becomes sub-
stantially too high in price. If the public had to rely on this
distant possibility 1ts protection would be slight indeed
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Secondly, the barriers of entry to the alleged relevant
market were high. Part of the proof of this is the fact that
new persons did not get into this market (Mr. Mardock
confirmed this (see Fixhibits 273,207 and 280)); what
happened to Denning is an example; Johnston also was
only able to get five per cent of this market; and Freight
Consolidators of Canada ILimited obtained a negligible
amount of this business; Denning experienced ‘“operation
clobber” put in effect by Leimar and Mills, which cost
it $32,000 in six to seven months in its Vancouver opera-
tion; and Mills and Leimar were successful in stopping new-
comers to this market to have access to the ships manifests
(see Exhibits 265-188).

In this connection also, Leimar and Mills succeeded
in preventing the truckers from getting O.C.P. preferential
rates (see Exhibits 263-148).

In addition, the problem of getting customers in this
market was substantial. Only if you have had some close
relationship with importers, as for example, customs bro-
kers, was it possible to enter. That is how Leimar, Mills,
Kuehne & Nagel (Canada) Limited and Denning got into
this market. But even the FCC Company run by a group
of customs brokers has not had much success. And John-
ston with all its connection in the trucking business was
only able to get about five per cent of the market.

Thirdly, there was really no issue about the geographical
market even though it was raised in the evidence.

Fourthly, the evidence established that in relation to
this alleged relevant market (a) where the buyer of these
services required transportation without regard to time,
he used water transportation; (b) where the buyer re-
quired fast transportation he used ship-rail or in some
cases trucks; (c¢) that the truckers did not have the benefit
of O.C.P. rates; (d) that the accused Leimar, Mills and
Kuehne & Nagel (Canada) Limited agreed to use all pos-
sible measures to exclude trucks and other freight for-
warders from the market; (¢) that the agreement between
the accused Leimar, Mills and Kuehne & Nagel (Canada)
Limited was to exclude all competitors including truckers;
(f) that the railways were not real competitors because
of Railway Rule 43, among other things; (g) that the

importers (who could not take advantage of the tariff)
90303—42
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were not real competitors; (k) that the airlines were not
real competitors; (7) that at the best time, the truckers
serviced only 20 per cent of the market; (j) that many
importers preferred railway transport over truck (door to
door) deliveries; (k) that all substitutes were imperfect and
that the competitors (outside of pool cars) were not true
competitors; (1) all of the customers of the freight for-
warders resided in Ontario and Quebee, mainly in Toronto
and Montreal; (m) that O.C.P. rates, incidental benefits,
and preferential rail rates were available only to persons
residing in points east of the Manitoba-Ontario boundary;
(n) that the combination of transportation by ship and
rail provided speedy transit (as compared to water trans-
portation) and economical rates; (o) that while water
transportation was cheaper than ship-rail transportation,
that when speed of delivery was important, that the cus-
tomer used ship-rail transportation; (p) that apart from
water transportation that the only substitute for “mixed
pool car”’ was transportation by truck; and (g) that apart
from very large importers, it was impossible for the average
importer to obtain the benefit of the preferential rail rate
unless he used the services of a pool car consolidator.

In brief, putting the matter in another perspective, it
was established by the evidence that when the Board of
Transport Commissioners approved C.F.A. Tariffs (series
70) they created a specific market available to all buyers
of the service available therein. Such buyers were all those
persons residing in Canada east of the Manitoba-Ontario
boundary who wished to import goods from the areas of
the Orient designated in these tariffs; and such buyers
were entitled to obtain the benefit of these preferential
rail tariffs if they were able to consolidate carload ship-
ments of commodities, free of any collusive action by the
accused Leimar, Mills and Kuehne & Nagel (Canada)
Limited.

For these reasons, and considering the whole of the
evidence, I am of opinion that (1) the Indietment and
Particulars alleged the true relevant market; and (2) the
evidence proved such was the true relevant market in
which these accused carried on their respective businesses
at the relevant times, beyond a reasonable doubt.

So much for the market struecture.
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As to the other competitive feature, namely, the be- }_"ff
haviour or conduct of the participants in this relevant Taz Queex
market, it is clear from the facts recited above from the y. w. M
evidence that the devices employed therein by these ac- &Sox Lm.

et al
cused related to: i
. Gibson J.
(a) prices; —

(b) markets or customers;
(¢) channels of distribution; and

(d) that the conspiracy, combination, agreement or ar-
rangement restricted persons from entering into or
expanding a business in this serviee industry.

As to any of these, in my view, no dispute can arise from
the evidence.

The Crown has proven an agreement or conspiracy by
Leimar, Mills, and Kuehne & Nagel (Canada) Limited to
fix prices; to divide the markets and customers between
themselves; to control the channels of distribution; and
to prevent people from entering this service industry; to
restrict Denning from entering into or expanding a business
in this service industry; and also to restrict Johnston and
F.C.C. Company Limited from expanding their business in
this service industry.

The fact that there was a ceiling above which it was
impossible to raise prices does not affect the question of
the behaviour or conduct of these accused in this relevant
market (see Regina v. Northern Electric Co. Ltd. et al?).
This is true in every combines case. If the monopoly charges
too high a price, the customer will choose, an imperfect
substitute as for example, in the case here, water trans-
portation, or will go to the outsider that is, to truckers
because the rates are cheaper. Every monopoly is faced
by ceilings.

The fact that under the theory of oligopoly prices would
have been the same in the long run is irrelevant. No persons
are entitled to engage in anti-competitive trade practices
or policies because this result may obtain in any event if
all things are equal.

The only other question is whether or not such anti-
competitive behaviour or conduet of these accused in

919551 3 DLR 449 at 476.
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13?_% employing the said devices as they did, had the criminal
TeeQueen element of “undueness” so as to constitute an offense under
3.W. Muzs Section 32(1)(a) or section 32(1)(c) or both.

&Sox I The Crown has proven, as stated, that Leimar, Mills and
Gihoon Kuehne & Nagel (Canada) Limited were able to do what

——  they did by obtaining sufficient market power by their said
agreements and conspiracy in relation to this service busi-
ness in this said relevant market.

The Crown has proven also that the object of these
accused at all material times was twofold, namely, (1)
to limit the facilities for transporting or dealing in the
said articles or commodities that may be the subject of
trade or commerce, and also (2) the prevention or lessen-
ing of competition in the transportation of such articles or
commodities also, in such relevant market.

The success of these accused in interfering with ‘“free
competition” in this service business in this relevant market
at all material times was most substantial. For this reason
and also because of the gross predatory practices engaged
in by these accused, above mentioned, the coneclusion is
inescapable that the conduct and behaviour of these accused
in relation to “free competition” at the material times in
relation to both Count 1 and Count 2 of the Indictment,
had the inordinate quantum against the public interest so
as to be “unduly” beyond a reasonable doubt, as that word
18 judicially meant in the cases, and within the meaning
and import of that word as employed in both section 32(1)
(a) and section 32(1)(c) of the Combines Investigation
Act.

The verdict of the Court therefore is that the accused
Overland Import Agencies Ltd. (Leimar Forwarding Co.),
J. W. Mills & Son Limited and Kuehne & Nagel (Canada)
Limited are guilty on both Count 1 and Count 2 of the
Indictment herein.
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SCHEDULE “A” to
REASONS FOR JUDGMENT

IN THE EXCHEQUER COURT OF CANADA

HER MAJESTY THE QUEEN
agamst

J. W. Mills & Son, Limited (sometimes known as
J. W. Mills & Son, Ltd. and as J. W. Mills &
Son Limited)

Kuehne & Nagel (Canada) Limited (sometimes known
as Kuehne & Nagel (Canada) Ltd.)

Overland Import Agencies Ltd. (formerly known as
Mardock Enterprises Ltd)

Denning Freight Forwarders Ltd.
Johnston Terminals Limited

J. W. Mills & Son, Limited (sometimes known as J. W. Mills & Son, Ltd. and as
J. W. Mills & Son Limited)

Kuehne & Nagel (Canada) Limited (sometimes known as Kuehne & Nagel (Canada)
Ltd)

Overland Import Agencies Ltd. (formerly known as Mardock Enterprises Ltd.).

Denning Freight Forwarders Ltd.

Johnston Terminals Limited

stand charged

1. That between the first day of January, 1956, and the first day of August, 1966,
both inclusive, within the Province of British Columbia, did unlawfully conspire,
combine, agree or arrange together and with one another and with

Leithdyke Forwarders Limited (sometimes known as Leithdyke Forwarders
Lid.)

Thomas Meadows & Company Canada, Limited

Leith Services Ltd., and Mardock Enterprises Litd. (formerly carrying on
business under the firm name and style of Leimar Forwarding Co.)

Muirhead Forwarding Limited
Jan F. Mardock (formerly known as Ian F. Gee) the late R. Stanley Leith.

or with some or one of them to limit unduly the facilities for transporting or desaling
in articles or commodities that may be the subject of trade or commerce, to wit, articles
or commodities, imported from designated areas in the orient into the Province of
British Columbia and which could be transported by raillway in railway ecars, the
rallway cars each ordinarily containing a pool shipment of two or more different
kinds of the said articles or commodities, at east bound import freight rates, to points
in Canada, east of the Manitoba-Ontario boundary, to the City of Toronto and else-
where in the Province of Ontario and to the City of Montreal and elsewhere in the
Provinee of Quebec and did thereby commit an indictable offence contrary to section
32(1)(a) of the Combines Investigation Act.
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2. That between the first day of January, 1956, and the first day of August, 1966,
both mclusive, withm the Province of British Columbia, did unlawfully conspire, com-
bine, agree or arrange together and with one another and with

Leithdyke Forwarders Limited (sometimes known as Leithdyke Forwarders
Litd.)

Thomas Meadows & Company, Limited

Lerth Services Ltd , and Mardock Enterprises Ltd. (formerly carrying on busi-
ness under the firm name and style of Leimar Forwarding Co.)

Muirhead Forwarding Limited

Ian F. Mardock (formerly known as Ian F. Gee)

the late R. Stanley Leith

or with some or one of them, to prevent, or lessen, unduly, competition i the transpor-
tation of articles or commodities that may be the subject of trade or commerce, to wit,
articles or commodities imported from designated areas in the orient mnto the Province
of British Columbia and which could be transported by railway in railway cars, the rail-
way cars each ordinarily contaming a pool shipment of two or more different kinds of
the said articles or commodities at east bound import freight rates, to points in Canada,
east of the Mamioba-Ontario boundary, to the City of Toronto, and elsewhere in the
Province of Ontario, and to the City of Montreal and elsewhere in the Province of
Quebec and did thereby commit an indictable offence contrary to section 32(1)(c¢) of
the Combines Investigation Act.

Dated this 6th day of
November, 1967, at
Vancouver, Province of
British Columbia.
“R. P. ANDERSON”
Agent of the Attorney General of Canada.

IN THE EXCHEQUER COURT OF CANADA

HER MAJESTY THE QUEEN
against

J. W. MILLS & SON, LIMITED

KUEHNE & NAGEL (CANADA) LIMITED
OVERLAND IMPORT AGENCIES LTD.
DENNING FREIGHT FORWARDERS LTD.
JOHNSTON TERMINALS LIMITED

ADDITION TO PARTICULARS

WITH REFERENCE TO THE PARTICULARS OF THE INDICTMENT,
DATED NOVEMBER 6, 1967, THE CROWN FURTHER STATES:

3. (A). IT is not alleged that JOHNSTON TERMINALS LIMITED com-
mitted any of the specific aforementioned overt acts, save and except with regard to
Paragraph 2 (a) (b) (¢) and (e) of the said Particulars.

DATED at the City of Vancouver, in the Provmce of British Columbia, this 6th
day of November, A.D. 1967.
“R. P. ANDERSON”
AGENT OF THE ATTORNEY GENERAL OF CANADA
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To: The Exchequer Court of Canada
And to: R. M. Hayman, Esq.,

And to* J G Alley, Esq

And to: B D. Kenny, Esq.

And to G 8. Cumming, Esq.

These PARTICULARS are furnished by R. P. Anderson Esq, Agent of the
Attorney General of Canada, whose place of busimmess and address for service is Suite
220, 890 West Pender Street, Vancouver 1, B.C.

IN THE EXCHEQUER COURT OF CANADA

HER MAJESTY THE QUEEN
against

J W. MILLS & SON, LIMITED

KUEHNE & NAGEL (CANADA) LIMITED
OVERLAND IMPORT AGENCIES LTD.
DENNING FREIGHT FORWARDERS LTD.
JOHNSTON TERMINALS LIMITED

PARTICULARS

WITH REFERENCE TO THE PARTICULARS OF THE INDICTMENT,
THE CROWN STATES.

1. THE fundamental ingredients of the alleged (1) conspiracy (i1) combination (iii)
agreement or (1v) arrangement are the facts that will be proved by the Crown as con-
stituting the offences charged in the indictment. These offences consist of collusion
amongst the accused and co-conspirators to himit unduly the facilities for transporting
or dealing 1n articles or commodities and to lessen unduly competition n the transpor-
tation of the said articles or commodities, all of which are subjects of trade or com-
merce and are imported from a designated geographical area, and include, inter alia,
glassware, baskets, artificial flowers, furmiture, footwear, groceries, clothing, rugs, musical
mstruments, mitation jewellery, electrical applances, sporting goods, toys, optical
- goods, cutlery and woodenware, such list not being limitative, a complete list of the said
articles or commodities being listed, inter alia, in the followmg Canadian Freight Asso-
ciation Eastbound Import Freight Tariffs and in the supplements and amendments
thereto:

(a) Canadian Freight Association #70A—effective July 11, 1951;
(b) Canadian Freight Association $70B—effective June 23, 1961;
(¢) Canadian Freight Association $70C—effective May 29, 1963 ;

all such Tanffs having been 1ssued by the authorized Agent of the Canadian Freight
Association, such an Association consisting, mter alia, of all railways with termini in
Canada, which Canadian Freight Association Tariffs stipulate, inter alia, the unit price
for mmimum mixed carload weights of specified articles or commodities, at which cer-
tamn designated carriers, including the Canadian Pacific Railways and the Canadian
National Railways, may carry the said articles or commodities, all of which originated
m a designated geographical area, as described in the said Tariffs and land by vessel in
the Port of Vancouver, in the Province of British Columbia, and are carried by rail
from the said Port to points in Canada in the Provinces of Ontario and Quebec, such
pomts being east of the Saskatchewan-Manitoba Boundary, copies of the said Tariffs
and supplements and amendments thereto having been supplied to counsel for the
accused.
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2. THE alleged (1) conspiracy (1) combmation (1) agreement or (1v) arrangement
18 a continuing one durmg the period between the first day of January, 1956 and the
first day of August, 1966, the said (1) conspiracy (1) combination (1) agreement or
(1v) arrangement being manifested, inter alia, by the following overt acts of the
accused or the co-conspirators, or some of them, or theiwr agents, mn furtherance of
the saxd (1) conspiracy (1) combmation (1) agreement or (1v) arrangement:

(a) Preparing, writing, signing and sending letters, telegrams, memoranda, rate-
sheets, schedules of customers or consignees (heremnafter known as “consignees”)
or other documents to one another or to some other participants, or to other
persons and the said documents, without lmiting the foregomng, are more par-
ticularly 1dentified and set forth as those being seized 1n:

VANCOUVER—Dby the authorized representatives of the Director of Investiga-
tion and Research, appomnted under the Combines Investiga-
tion Act, RS C 1952, Chapter 314 at 340 Burrard Street, Van-
couver, BC cn or about January 31, 1961 and by the R.C.M.
Police at 1045 Pender, Vancouver, BC on or about June 23,
1966;

TORONTO—by the authorized representatives of the Director of Investiga~
tion and Research, appointed under the Investigation Act,
RS C 1952, Chapter 314, at 159 Bay Street, Toronto, Ontario,
on or about February 2, 1961 and, by the R C M. Police at
159 Bay Street, Toronto, Ontario, on or about June 23, 1966;

MONTREAL—by the authorized representatives of the Director of Investiga-
tion and Research, appomted under the Combmes Investiga-
tion Act, RS C Chapter 314, at 485 McGull Street, Montreal,
P Q. on or about February 2, 1961 and by the R C.M. Police at
485 McGill Street, Montreal, PQ on or about June 22, 1966;

VANCOUVER—by the authorized representatives of the Director of Investiga-
tion and Research, appointed under the Combines Investiga-
tion Act, RS C 1952, Chapter 314, at 1035 West Pender Street,
Vancouver, BC, on or about February 2, 1961 and August 4,
1961, and by the R C M. Police at 1035 West Pender Street,
Vancouver, BC, on or about June 24, 1966;

MONTREAL—by the authorized representatives of the Director of Investiga-
tion and Research, appomnted under the Combines Investiga-
tion Act, RS C. 1952, Chapter 314, at 407 McGill Street,
Montreal, PQ, on or about January 31, 1961, and by the
R.C M. Police at 407 McGill Street, Montreal, PQ., on or
about June 23, 1966;

VANCOUVER—by the authorized representatives of the Director of Investiga-
tion and Research, appointed under the Combines Investiga-
tion Act, R.S C. 1952, Chapter 314, at 2020 Yukon Street, Van~
couver, B.C, on or about February 9, 1961, and by the R C.M.
Police on premises used or occupied by the said accused at
2020 Yukon Street, Vancouver, B C, on or about June 23, 1966;

TORONTO—by the authorized representatives of the Director of Investiga~
tion and Research, appointed under the Combines Investiga-
tion Act, R.S C. 1952, Chapter 314, at 200 Bay Street, Toronto,
Ontario, on or about February 3, 1961, and by the R.C.M.
Police at 200 Bay Street, Toronto, Ontario, on or about June
28, 1966;
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MONTREAL—by the authorized representatives of the Director of Investiga-
tion and Research, appointed under the Combines Investiga-
tion Act, RS C. 1952, Chapter 314, at 759 Vietoria Square,
Montreal, P.Q., on or about June 27, 1966;

TORONTO-—by the authorized representatives of the Director of Investiga-
tion and Research, appointed under the Combines Investiga-
tion Act, R.S C. 1952, Chapter 314, at 185 Bay Street, Toronto,
Ontario, on or about March 17, 1961, and by the R C M. Police
at 185 Bay Street, Toronto, Ontario, on or about June 28, 1966;

MONTREAL—by the authorized representatives of the Director of Investiga-
tion and Research, appointed under the Combines Investiga-
tion Act, RS C. 1952, Chapter 314, at 759 Victornia Square,
Montreal, P Q, on or about June 27, 1966,

TORONTO—Dby the authorized representatives of the Director of Investiga-
tion and Research, appointed under the Combines Investiga-
tion Aect, R 8.C. 1952, Chapter 314, at 185 Bay Street, Toronto,
Ontario, on or about March 17, 1961, and by the R.C.M. Police
at 185 Bay Street, Toronto, Ontario, on or about June 28, 1966;

MONTREAL—by the RCM Police at 1155 Dorchester Blvd West, Mont-
real, PQ, on or about October 12, 1966, and at the CN R.
Turcott Yards, Montreal, P Q, on or about October 13, 1966;

coples of all the said documents having been supplied to counsel for all the
accused.

(b) Having, keeping, or retamning 1n their possession or in the possession of their
agents, or on their premises, or on premises used or occupied by them, the said
letters, telegrams, memoranda, rate sheets, schedules of consignees or other
documents received or obtamed from another accused or other accused or an-
other co-conspirator or other co-conspirators, or some of them or their agents,
as cited in paragraph 2(a) above;

(¢) Arranging to publish similar or identical rates, which rates were to be charged
to their consignees;

{(d) Arranging to assess sumilar or identical charges to consignees or their agents for
a certain category or type of information or advice sent via their communica-
tion facilities 1n the Port of Vancouver to the said Cities of Toronto and Mont-
real and to provide, free of charge, to the said consignees or their agents
another category or type of information and advice sent via the said commu-
nication facihities from the said Port of Vancouver to the said Cities,

(e) One of the accused agreemng with a co-conspirator that the former would not
solicit, or attempt to solieit, any mmport business relating to articles or com-
modities 1mported from the said designated geographical area to the said Port
of Vancouver for earriage by railway pool car from the said Port to the said
Cities, 1n return for which the latter would not solicit or attempt to solicit any
domestic traffic for carnage by railway pool car from the said Port to the said
Cities;

(f) Arranging, by certain written agreements which provided, inter alia, that there
would be no reduction of rates, or varying or cancellation of terms, or soliciting
of listed consignees, without prior notice being given to, and the concurrence of,
the other parties to the said document or documents, all such documents being
contained among those cited in 2(a) above;
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(g) Arranging for, participating n, or attending meetings or conferences, for the
purpose of attempting to persuade persons and agents of shipping companies or
shipping hnes, located m the Port of Vancouver, to refuse access of certamn
documents to a competitor, which documents related to the said imported
articles or commodities being carried from the Port of Vancouver to the said
Cities;

(h) Isswing rate sheets and ferms to their consignees, which rate sheets and terms
became effective at ssmilar times, the said rates usually being below the normal
rates normally eharged by them to the said consignees, all with the prime object
of foreing another competitor from the import pool car business with regard to
articles beng carried from the Port of Vancouver to the said Cities;

(2) Two of the accused agreeing with a co-conspirator that the latter would repre-
sent them 1n some of the negotiations with another accused with regard, inter
alia, to the cessation of a rate war and the withdrawal by the latter said ac-
cused from the import pool car traffic originating in the Port of Vancouver and
terminating in the said Cities;

Three of the accused agreeing with a co-conspirator that one of the accused

would withdraw all of its facilities from the Port of Vancouver, in the immple-
mentation of one of the terms stipulated in certain written agreements;

~

G

(k) Arranging to utilize certamn non-competitive solicitation methods concerning
consignees;
Arranging to furmish, or furnishing each other or exchangimg with each other,

lists of consignees, which consignees had been solicited by another of the ac-
cused, a co-conspirator or some of them or their agents;

{

~

(m) The payment by three of the accused to another accused of monthly commis-
sions for the exclusive right to solieit the latter’s former consignees which con-
signees had, by agreements, been allocated by one of the accused to three of
the said accused,

3. (A) ALL of the accused, together with some of the co-conspirators or their
agents, were engaged in the busmess of railway pool car consolidations of the said
articles or commodities and the facilities, functions and methods carried out or used by
them in the operation of the said business were essential to, and formed an integral part
of, the said transportation by rail as described i paragraph 1, herein.

(B) THE {facilities were offices, equipment and furnishings and those railway pool
car consolidation functions and methods, carried out or used by the accused, together
with some of the co-conspirators or their agents, concerned with or relating to the said
articles or commodities imported by vessel from the said geographical area and trans-
ported by rail pool car from the Port of Vancouver to the said points, all of which
functions and methods are within the knowledge of the accused and the co-conspirators,

and consist, mter aha, of

(a) All of the offices, staff, equipment and furnishings of the accused corporations
and their agents, in the Cities of Vancouver, Toronto and Montreal, including
communication facilities owned or rented, which facilities were frequently uti-
lized for rapid communieation of certain information and advice from the Port
of Vancouver to the Cities of Toronto and Montreal and from the Cities of
Toronto and Montreal to the Port of Vancouver.

(b) Arranging for the consolidation of the said articles or commodities, in order
to obtain the benefit of the said tariffs, inter alia;
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(¢) Advising the consignee 1 advance of the approximate date of arrival in the
Port of Vancouver by steamship of the said articles or commodities;

Obtamning mformation from a steamship company or line or their agents
regarding the said articles or commodities, all such information normally
being histed i the steamship manifest of the said vessel;

(d

~

(e) Arranging for the release of the said articles or commodities from the steam-
ship company or vessel agent;

(f) Preparing the necessary documentation for the mmmediate loading and car-
riage of the said articles or commodities by railway pool car, the railway
pool cars normally consisting of a consohdation of two or more of the said
mported articles or commodities;

(9) Preparing and transmitting the necessary instructions and details to the
dock operators in the Port of Vancouver, or their agents, concerning the
loading, handling, nature and mode of carriage of the said articles or
commodities,

Delivering, by means of their own employees imter aha, written instructions
to the Canadian Pacific Railways or the Canadian National Railways, or
thewr agents, regarding the number of pool cars that the said railway Com-
panies should immediately dispatch to a particular dock or shed area, in the

sald Port of Vancouver, for the purpose of loading certain pool car con-
solidations, consisting of the said articles or commodities, into the said rail-
way pool cars;

(h

~

Instructing the said railway Companies, or theiwr agents, concernmmg any
particular temperature conditions or other specific precautions or measures
that should be taken by them with regard to the preservation or safety
of particular articles or commodities bemng carried 1n a railway pool car from
the said Port of Vancouver to the said Cities;

@

~F

(7) Preparing the necessary documentation, required, inter alia, by Canadian
Customs, to facilhitate the rapid and efficient dispatch of the said articles
or commodities, via rallway pool cars from the said Port to the said Crties;

(k) Obtainmng from the said railway Companies, following the loading of the
said pool cars, information regarding the car numbers and the way bill
numbers for the noting of the same on the mvoice normally forwarded by
the accused or co-conspirator to particular consignees, which mvoice includes
1 one charge, inter alia, (1) the freight due to the said railway Companies
by a consignee and (2) the pool car consolidation fees also due by a

consignee,

~

() Notifying a particular consignee of the time of departure from the said
Port of Vancouver of the said articles or commodities by railway pool car
and the expected date of arrival at the ultimate railway destination;

(m) Adwvising the consignee of any ocean freight, or other charges, which may
be due to the vessel which transported the said articles or commodities to
the said Port of Vancouver;

~

Advising the consignee of any shortages or damages in the said articles or
commodities and, 1f necessary, attempting to trace the location of any articles
or commodities and placing damage claims or reports with the suitable
authorities or their agents,

(n
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(0) Assummg the responsibilities of, and acting as, a shipper, vis-a-vis the said
Canadian Pacific Railways and Canadian National Railways, with regard
to the articles or commodities carried from the said Port of Vancouver to
the said Crties;

It 18 not alleged that the accused corporations own or control the physical means
of carriage, the physical means of carrnage from the Port of Vancouver
being, 1n every case, provided by, and, {0 the Crown’s knowledge, owned by, the
said Canadian National Railways and the Canadian Pacific Railways.

(C) THE facilities referred to, or some of them, were located at all those points
at which the accused, together with some of the co-conspirators or their agents,
carried out or performed the said pool ear consolidation functions and methods;

(D) THE conspiracy, combmation, agreement or arrangement 18 to be inferred
from all the evidence which will be adduced by the Crown. Detailed particulars of
many of the acts and declarations cannot be given without setting out all of the
evidence upon which the Crown will rely but the important overt acts which
llustrate the nature and extent of the limitng of facilities and the preventing or
lessening of competition are set out herem

DATED at the City of Vancouver, m the Province of British Columbia, this
6th day of November, A D. 1967.

“R. P. ANDERSON”
AGENT OF THE ATTORNEY GENERAL OF CANADA

To* The Exchequer Court of Canada
And To: R. M. Hayman, Esq.

And To: J. G. Alley, Esq.

And To: B. D. Kenny, Esq.

And To G. 8. Cumming, Esq

These PARTICULARS are furnished by R. P. Anderson, Esq., Agent of the
Attorney General of Canada, whose place of busmess and address for service is
Suite 220, 890 West Pender Street, Vancouver 1, BC.
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SCHEDULE “B” to
REASONS FOR JUDGMENT

“RELEVANT MARKETS” IN CANADIAN COMBINES CASES
DEFINED IN TERMS OF “COMMODITY” AND “GEOGRAPHY”

R v Master Plumbers et ol (1907)
14 OLR. 295

R v. Hobbs Glass Ltd.
[1950] SC. of Ont.

R v. McGavin Bakeries Limited
et al (No. 6) (1951) 3 W.W.R.
289

R v. Goodyear Twe & Rubber
Co. of Canada Ltd. et al (1954)
108 CCC 321

R v. Howard Smith Paper Mulls
Limated et al [1954] 4 DL R.
161

R v. Crown Zellerbach Canada
Lid. et al (1955) 14 WW.R.
433

et al

R v Domwuon Steel and Coal
Corporation Ltd. et al (1957)
116 C.CC. 117

R v. D. E. Adams Coal Ltd et al
(1957) 23 W.WR. 419

R v Gair Company of Canada
Limated (1958) Tnal, Quebec
Court of Queen’s Bench

R v. Lyons Fuel Hardware and
Supphes Iamaited et al (1961)
131 C.CC. 189

R wv. Electrical Contractors As-
soctation of Ontaro and Dent
(1960) 127 CCC. 273 (Trial)

R wv. 8t. Lawrence Corporation
Limated et al (1966) 'Trial
Supreme Court of Ontario (un-
reported)

R v. Stinson-Reeb Supply Co,
Ltd et al (1929) 52 CCC. 66

Commodaty
Plumbing Supplies

Glass

Bread and Bakery
Products

Rubber Products

Fine Papers

Coarse Papers

Steel Wire Fencing
and related prod-
ucts

Coal

Paperboard Prod-
ucts

Coal

Electrical Construc-
tion Materials
and Equipment

Corrugated Box
Contamers

Gypsum Products

Geography
Province of Ontario

Provinces of Ontario and
Quebec

Provinces of British Colum-
bia, Alberta and Sas-
katchewan

Canada

Provinces of Ontario and
Quebec

Province of Brtish Colum-
bia

City of Toronto and City
of Montreal

City of Winnipeg

City of Montreal and else-
where in Canada east of
the Provinee of Saskatch-
ewan

City of Sault Ste. Marie

Province of Ontario

Toronto and elsewhere in

Canada

City of Montreal
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SCHEDULE “C” to
REASONS FOR JUDGMENT

Public Policies Toward Buswness Third Editwon 1966, p. 156 by Clair Wilcox, Ph D.

The Line of Commerce

To determine a relevant market, a court may find 1t necessary to define the
commodity with which 1t 18 concerned. This problem does not arise with prod-
ucts such as cigarettes and shoe machinery. But where a product has close sub-
stitutes, the court must decide whether to exclude or include them when 1t
measures market power. If substitution were to be 1gnored, every brand would
have a monopoly. If all possible substitutes were to be taken into account,
monopoly would be rare indeed The question 1s where to draw the line

Like produets may have different physical characteristies; they may have
different end uses; they may sell in different price lines; their markets, there-
fore, may be distinct. Lake products, on the other hand, may be readely inter-
changeable; their market, therefore, will be the same The degree of wnter-
changeability 18 to be measured by cross-elasticity of demand. Cross-elasticity
defines the extent to which a change m the price of one product affects the
sales of another If a shght change mn the price of product A results in a large
change 1n the sales of product B, cross-elasticity 1s high. Conversely, if a sharp
change 1n the price of A has little effect on sales of B, cross-elasticity 18 low
In the first case, substitution occurs so readily that the two products can be
held to occupy a single market In the second, the possibility of substitution 1s
so remote that the markets for the two must be regarded as separate.

Competition and the Law, p 42 by Sumner Marcus, (quoting m part from U 8. v.
Contwnental Can. Co. et al case).
... the Court .. chooses . ..to mvent a hne of commerce the existence of
which no one, not even the government, has imagined; for which businessmen
and economists will look in vain; a line of commerce which sprang into exist-
ence only when the merger took place and will cease to exist when the merger
is undone.
Other critics of these two decisions have accused the Court of “economic
gerrymandermg”.

Competition and Monopoly—Legal and Economic Issues, p. 453, footnote 211, by
Mark 8 Massel.

“The market, then, does not perform the function of a rule of law. It oper-
ates, rather, to onent, systematize and classify factual situations so that anti-
trust policies can be properly apphed As a tool of factual analysis, the market
concept should mot be a draw-string, which is tightened for illegality and
slackened for lawfulness. To attain the clarity of thought necessary for intelli-
gent policy formulation and the rudiments of predictability essential to the
administration of this body of law, the concept of the market should remamn
a constant” Note, “The Market: A Concept.in Anti-trust,” Columbia Law
Review, Vol. 54 (1954), pp. 580, 603.

Antitrust Policy—An Economic and Legal Analysis (19569), p. 134 by Carl Kaysen
and Donald F. Turner
. . . Without a mummally reasonable defimiron of markets, criteria based on
quantitative shares become whumsy



2 Bx.CR. EXCHEQUER COURT OF CANADA [1968] 329

Stanford Law Review—Oligopoly Power, p. 306 by Bradley
. . . Indeed, the conclusion seems mescapable that in Alcoa-Rome and Conii-
nental Can the market definition was not so much the prelude to the conclusion
of Wllegality as the conclusion of «llegality was the prelude to the market defini-
tion.

Unated States v. Grinnell Corporation et al (US. SCR. 16 L ed 2d) p. 795

In section 2 cases, the search for “the relevant market” must be undertaken
and pursued with relentless clarity. It 1s, 1n essence, an economic task put to the
uses of the law. Unless this task 13 well done, the results will be distorted in
terms of the conclusion as to whether the law has been violated and what the
decree should contain.

page 798

The gerrymandered market definition approved today totally excludes from
the market consideration of the availability in Pittsburgh of cheaper but some-
what less reliable local alarm systems, or of more expensive (although the ex-
pense is reduced by greater msurance discounts) watchman service, or even of
unaccredited central station service which virtually duplicates the Holmes
service.

Instead, and 1n the name of “commercial realities”, we are instructed that
the “relevant market”—which

*(384 US 592)
totally *excludes these locally available alternatives—requires us to look only
to accredited central station service, and that we are to include 1n the “market”
central stations which do not furnish burglary protection and even those which
serve such places as Boston and Honolulu.

United States v. Continental Can Co. et al (378 US 441, 12 L ed 2d 953, 84 S Ct
1738) p. 975
In any event, the Court does not take this tack. It chooses instead to in-
vent a line of commerce the existence of which no one, not even the Govern-~
ment, has imagined; for which businessmen and economists will look in vain;
a line of commerce which sprang into existence only when the merger took
place and unll cease to exist when the

*(378 US 477)
*merger is undone.
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BRITISH COLUMBIA ADMIRALTY DISTRICT

BETWEEN:

SOCIEDAD TRANSOCEANICA CAN-
OPUS S.A.,, OWNERS OF THE VES- PLAINTIFF;
SEL M.S. PROCYON ..............

AND
NATIONAL HARBOURS BOARD ........ DEFENDANT.

Crown—Shipping—National Harbours Board Act, RS.C. 1962, c. 187,
s. 839—Displaced mooring buoy in Vancouver Harbour—Whether duty
of Harbour Board to warn ships—Collision—Whether negligence—
Liability of Board for negligence of servants and agents—Laimitation of
actions—Action against Crown for megligence of servani—Statute of
Limatations, RS8.C. 1952, ¢. 370, s. 11(2).

The MS. Procyon suffered damage to her propeller on the night of
November 22nd 1959 in Vancouver Harbour when she collided with
a mooring buoy which as defendant Board’s officers knew had some
weeks earlier been displaced by a storm from her charted location
to a position away from shipping channels, and the day before the
accident had again been shifted away from shipping channels by
floating logs; but defendant’s officers did not know that the buoy
had again been displaced shortly before the collision to a position
where it was a hazard to navigation. The ship’s owner sued defendant
Board on the Admiralty side claiming damages under s. 39 of the
National Harbours Board Act by reason of the negligence of de-
fendant, its servants or agents in failing to give warning of the
displaced buoy.

Held, dismissing the action, if a proper lookout had been kept as it
should have been whilst the ship was navigating Vancouver Harbour
at night the lookout should have observed the buoy and warned
the ship’s pilot of its position, and the accident would have been
avoided.

Held also, the effect of s. 39 of the National Harbours Board Act is
to make the liability of the Crown for the negligence of officers and
servants of the Board enforceable by action against the Board in
a court having jurisdiction between subjects (Smith v. C.B.C.
[19581 O.W.N. 212; Formea Chemicals Lid v. Polymer Corp. [1967]
1 OR. 546; Langlois v. Can. Commercial Corp. [1956] SC.R. 954,
referred to); but such an action can only succeed against the Board
if it would have succeeded against an officer or servant of the Board.
(The King v. Anthony [1946] S.C.R. 569 referred to).

Semble: The limitation period of 12 months fixed by s. 11(2) of the
Statute of Limitations for commencing an action against a person
for an act, neglect or default, &e, does not apply to a claim against
the Crown (or, as in this case, its statutory agent) in respect of
the negligence of its servant.
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ACTION FOR DAMAGES.
J. R. Cunningham for plaintiff.
N. D. Mullins and L. T. R. Salley for defendant.

Jackerr P.:—This is an action instituted in the Registry
for the British Columbia Admiralty District for damages
sustained by the Motor Ship Procyon when it came in con-
tact with a mooring buoy in Vancouver Harbour on
November 13, 1962.

The defendant is a corporation constituted by the
National Harbours Board Act, R.S.C. 1952, c. 187, and is,
for all purposes of that Act, the agent of Her Majesty in
right of Canada (s. 3(2)) and, as such, has jurisdiction
over Vancouver Harbour (s. 6). It has, as agent for Her
Majesty, administration, management and control of
property vested in Her Majesty, but has not, ordinarily,
any jurisdiction over private property or rights (s. 7).
It follows, from its status as an agent of Her Majesty, that,
when it employs an officer, clerk or employee, as it is
authorized to do by s. 4, the officer, clerk or employee
becomes an officer of Her Majesty.! Nevertheless, in cer-
tain circumstances, claims for torts committed by such
persons in the course of their employment may be en-
forced by actions brought by proceedings against the Na-
tional Harbours Board. See s. 39, which reads as follows:

39.(1) Subject as hereinafter provided any claim against the

Board arising out of any contract entered into in respect of its

undertaking or any claim arising out of any death or injury to the

person or to property resulting from the negligence of any officer
or servant of the Board while acting within the scope of his duties
or employment may be sued for and prosecuted by action, suit or

other proceeding in any court having jurisdiction for like claims
between subjects.

The language of s. 39 is to be compared with the lan-
guage of s. 19(c) of the Ezchequer Court Act, R.S.C. 1927,

1 The defendant is a statutory corporation that has no existence
except for the purposes of the National Harbours Board Act. By 3. 3(2)
it is, for all purposes of that Act, an agent of Her Majesty. It follows
that, when it exercises the power conferred on it by s. 4 to employ
officers, clerks and employees, it does so in its capacity as agent of Her
Majesty, and the persons so employed therefore become officers, clerks
or employees of Her Majesty. See National Harbours Bd. v. Work-
men’s Compensation Com’n, (1937) 63 Que. K.B. 388 (per Barclay J.
at pages 391-2).
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c. 34, being the version of that Act in force when the
National Harbours Board Act was enacted by c. 42 of the
Statutes of 1936. Sec. 19(¢) then read as follows:

19. The Exchequer Court shall also have exclusive original juris-
diction to hear and determme the following matters:
* k%

(¢) Every claim against the Crown arising out of any death
or injury to the person or to property resulting from the
neglhgence of any officer or servant of the Crown while
acting within the scope of his duties or employment upon
any public work.2

It had long been established that s. 19(¢) made the Crown
in right of Canada liable for the “negligence” of its officers
or servants acting in the course of their employment not-
withstanding that it was, in terms, a provision that dealt
only with the jurisdiction of the Court.® Sec. 39, which, in
terms, refers to a claim arising out of death or injury re-
sulting from “negligence of any officer or servant of the
Board while acting within the scope of his duties or
employment”, as has already been indicated, must be
referring to such a claim based upon negligence of an
officer or servant of Her Majesty who has been employed
by the Board in its capacity as agent of Her Majesty
because there cannot legally be anybody else who ean be
described as an “officer or servant of the Board”. What
8. 39 does, therefore, is to make such liability of Her Maj-
esty, in the case of the negligence of that limited class of
employees, enforceable by action brought against the Board
in a court having jurisdiction between subjects.*

2 This paragraph was re-enacted m 1938 with the omission of
the concluding words “upon any public work” by c. 28 of the statutes
of that year.

3 The King v. Armstrong, (1908) 40 S.C.R. 229; The King v. Des-
rosiers, (1909) 41 SCR. 71; The King v. Murphy, [1948] S.CR. 357.

4 From this point of view, in my opinion, s. 39, while not as explicit,
has the same effect (ie. the effect of making it possible to enforce a
liability of Her Majesty by suing the statutory agent) as s. 4 of the
Canadian Broadcasting Act, c. 24 of the Statutes of 1936, as amended by
«. 51 of the Statutes of 1950, which read in part:

“(2) The Corporation is for all purposes of this Act an agent
of His Majesty and its powers under this Act may be exercised only
as agent of His Majesty.

(3) Actions, suits or other legal proceedings in respect of any
right or obligation acquired or incurred by the Corporation on behalf
of His Majesty, whether in its name or in the name of His Majesty,
may be

(a) brought or taken against the Corporation ..., or
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Since the National Harbours Board Act was first en-
acted in 1936, Parliament has extended the liability of the
Crown for torts by the enactment of the Crown Liability
Act (e. 30 of the Statutes of 1952-3), s. 3(1) of which reads
as follows:

3.(1) The Crown is liable in tort for the damages for which,
if it were a private person of full age and capacity, it would be
liable

(a) in respect of a tort committed by a servant of the Crown,

or

(b) in respect of a breach of duty attaching to the ownership,
occupation, possession or control of property.

These provisions must be read with s. 7(1), s. 8(1) and
(2), and s. 23 of the Crown Liability Act, which read as
follows:

7 (1) Except as provided in section 8, and subject to section 23,
the Exchequer Court of Canada has exclusive original jurisdiction
to hear and determine every claim for damages under this Act.

*  x X

8 (1) In this section “provinecial court” with respect to any
province m which a claim sought to be enforced under this Part
arises, means the county or district court that would have jurisdic-
tion if the claim were agamst a private person of full age and capacity,
or, if there is no such county or district court i the province or the
county or district court in the province does not have such jurisdiction,
means the superior court of the province.

(2) Notwithstanding the Exchequer Court Act, a claim against
the Crown for a sum not exceeding one thousand dollars arising
out of any death or injury to the person or to property resulting
from the neghgence of a servant of the Crown while acting within
the scope of his duties or employment may be heard and determined
by the provincial court, and an appeal lies from the judgment of a
provincial court given in any proceedings taken under this section
as from a judgment in similar proceedings between subject and
subject.

(b) brought or taken by the Corporation, in the name of the
Corporation in any court that would have jurisdiction if
the Corporation were not an agent of His Majesty.”

and the similar provisions inserted by ec. 51 of 1950 in other Crown
Corporation statutes See Smauth v. C B (., [19531 O.W N 212, where Jud-
son J held that s. 4 authorized actions aganst the statutory agent in tort.
(See, however, the obuter dicta doubt expressed by the majority of the
Court of Appeal in Formea Chemicals Ltd v. Polymer Corp, [19671 1 OR.
546 at 553 ) Sec 4 probably does not go as far as s 10 of the Canadian
Commercial Corporation Act, ¢ 4 of the Statutes of 1946, which provided
that that corporation might sue or be sued n respect of any nght or obliga-
tion acquired or mncurred by 1t on behalf of His Majesty “as 1f the right or
obligation had been acquired or incurred on its own behalf”. Compare
Langlows v. Can Commercial Corp, [19561 SCR 954 Sec 10 excluded

the application of rules of substance applicable only to “the Crown.
£ x  #&
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23. Subsection (1) of section 7 and subsections (1) and (2) of sec-
tion 8 do not apply to or in respect of actions, suits or other legal
proceedings in respect of a cause of action coming within section 3
brought or taken in a court other than the Exchequer Court of
Canada against an agency of the Crown in accordance with the
provisions of any Act of Parliament that authorizes such actions,
suits or other legal proceedings to be so brought or taken; but
all the remaining provisions of this Aet apply to and in respect of
such actions, suits or other legal proceedings, subject to the following
modifications:

(a) any such action, suit or other legal proceeding shall, for the
purposes of this Act, be deemed to have been taken in a
provincial court under Part II; and

(b) any money awarded to any person by a judgment in any

such action, suit or other legal proceeding, or the interest

thereon allowed by the Minister of Finance under section 18,

may be paid out of any funds administered by that agency.®

These proceedings were launched against the Board itself
in an Admiralty Registry of this court, and were not
launched against the Crown by petition of right in the
manner contemplated by the Petition of Right Act, R.S.C.
1952, e. 210. I was of opinion during the argument, and it
was not seriously argued to the contrary, that the plaintiff
may recover in these proceedings if, and only if, it brings
itself within s. 39 of the National Harbours Board Act. If
that view is correct, it follows that the plaintiff can only
recover if it establishes that the collision in question resulted
from “the negligence of any officer or servant of the Board
while acting within the scope of his duties or employment”.
These words are, in effect, the same as those under con-
sideration by the Supreme Court of Canada in The King v.
Anthony,® where it was held that a person claiming against
the Crown under the old s. 19(c) of the Exchequer Court
Act had to show that he had a cause of action against the
officer or servant of the Crown personally. Compare Cleve-
land-Cliffs Steamship Co. v. The Queen,” where the legal

5In my view, 8. 28 of the Crown Liability Act is a statutory
recogmition that there are other statutory provisions under which the
Crown’s liability in tort may be enforced by actions brought against
statutory agents While other provisions may be more explicit in some
ways, they are less explicit than s. 39 of the National Harbours Board
Act in others. This is one reason for the view that I have already
expressed that s. 39 authorizes such an action. Compare Baton Broad-
casting Ltd. v. C.B.C., [1966] 2 OR. 169, and cases cited therem.

619461 S.C.R. 569. 7119571 S.CR. 810.
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position was being considered in circumstances of the same
general character as those arising here.

It must, therefore, be kept in mind when considering the
case under s. 39 of the National Harbours Board Act that
the plaintiff can only succeed if it has pleaded, and estab-
lished, facts that would have entitled it to judgment against
a servant of the Crown employed by the National Harbours
Board if the action had been brought against such servant.
(It must, of course, also be a cause of action based on
things done by that servant in the course of his employment
under the National Harbours Board Act.)

I do not, therefore, have to consider, as far as s. 39 is
concerned, the very difficult question as to whether the
Crown would be liable on the facts of this case under
8. 3(1)(b) of the Crown Liability Act for “breach of duty
attaching to the ownership, occupation, possession or con-
trol of property’’.

It should also be noted before going into the facts that
the case was tried on the basis that, if the plaintiff is other-
wise successful, there is to be a reference as to the quantum
of damages.

The allegations in the statement of claim that bear on
the question of liability read as follows:

1. The Plaintiff, of Piraeus, Greece, is the owner of the deep
sea merchant vessel, M.S. Procyon, of 10,996 gross tonnage, 6,019
net tonnage, approximately 518 feet in length, and 66 feet in breadth,
powered by Doxford diesel engines and registered at the Port of
Piracus, Greece.

* % ok

3. After dark on November 13th, 1962, the said ship with a
duly licensed British Columbia pilot on board, and with a good
lookout being kept on board, during her approach to the Burrard
Termmals wharf on the north shore of Vancouver Harbour, was
struck at the stern by an unlighted steel mooring buoy, which was
out of its charted position.

4. The said striking caused damage to the said ship’s propeller
and her side plates in the way of the aft peak fank.

5. The said striking was occasioned by the negligence of the
Defendant, its servants or agents, in the adminisfration, management
or control of the said Harbour, in that the Defendant, its servants
or agents, knew the said buoy was out of its charted position but
in breach of its duty to the Plaintiff failed to notify the said pilot
or any person on board the said ship of the fact that the said buoy
was out of its charted position, or that it was encumbering the
approaches to the said wharf.

6. The Plaintiff claims damages against the Defendant as
provided by Section 39 of The National Harbours Board Act R.S.C.
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1952 Chapter 187, for injury to the Plaintiff’s property resulting from
the neghgence of an officer, officers, servant, or servants of the
Defendant while acting within the scope of his or their duties or
employment.

7. In the alternative, if the said Defendant, its servants or agents
were not aware of the said buoy being out of its charted position
and encumbering the said approaches, the Defendant, its servants
or agents should have known and the Plaintiff says that such lack
of knowledge amounted to a failure to properly administer, manage
and control the said Harbour, and the Defendant is liable to the
Plaintiff by reason of the said failure.

8. Further particulars of the negligence of the Defendant, its
servants or agents are as follows:

(a) Failure to replace the said buoy in its stated position after
knowledge was received by the Defendant, its servants or agents
of its shifting;

(b) Failure to see that the British Columbia Pilotage Authority and
the District Marine Agent were notified of the hazard to naviga-
tion from the said buoy being out of position and as to its
location in the said Harbour;

(¢) Failure to see that Notices to Mariners were issued with respect
to the said hazard and its location;

(d) Failure to remedy the existence of the hidden danger to naviga-~
tion by causing the lighting of the said buoy;

(e) Permitting a continuing nuisance in the said Harbour, namely a
dnfting unmarked buoy, mm waters known to be utilized by
foreign vessels

k%

10. The Plaintiff says and will allege at the trial of this action
that the said striking and all resultant damages and losses consequent
thereon were such that i the ordinary course of things would
not have happened under proper administration, management and
control of the said Harbour by the Defendant.

It is obvious, as it seems to me, that, having regard to
what I have said about a cause of action under s. 39 of the
National Harbours Board Act, references to the negligence
of the defendant, and to the defendant’s acts and omissions,
are irrelevant and should, as far as s. 39 is concerned, be
ignored.® On the same basis, it would seem that paragraph
10, which has to do solely with the statutory funections of
the defendant, should be ignored as far as a claim based
on s. 39 is concerned.

8 As an agent through whom Her Majesty mamtains or administers
property, the National Harbours Board 1s not itself liable by reason of
a failure to keep the property safe (Samtary Commrs of Gibraltar v. Or-
fila, (1890) 15 App. Cas. 400) unless, and to the extent that, there is
special legislation providmg for claims agamst the Crown bemg enforced
by aetion aganst the Board as a nominated party See Gulbert C6té et
al. v. National Harbours Bd., [19591 Rev. Leg. 438, where this prineiple
was applhied to the defendant by the Superior Court of Quebec.
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I turn now to the facts.

There is no dispute between the parties concerning the
collision itself. At approximately 6:44 p.m. on November
13, 1962, the plaintiff’s vessel, Motor Ship Procyon, suf-
fered damage in Vancouver Harbour from collision with
a mooring buoy (hereinafter referred to as “the buoy”)
belonging to the defendant, which was not in its position
as indicated on charts as published by the Canadian Hydro-
graphic Service.

That part of the buoy which was visible above the water
when it was in its charted position was cylindrical in shape,
8 feet in diameter, and 3 feet, 6 inches, to 4 feet out of the
water. It was painted white on the top and on the sides
to within 6 inches from the water line, the 6 inches above
the water being painted red. It was made of metal and
was anchored, by a 2% inch chain, 112 feet long, to two
concrete “anchor rocks”, each of which weighed 12 tons.
When the buoy was in 9 fathoms of water, a large part
of the chain would lie on the bottom of the harbour.

In 1959, this buoy was placed by the defendant in a part
of the harbour (where there were 9 fathoms of water)
that had previously been set aside as an area for mooring
vessels, as a buoy to which barges could be moored. At
that time, there was published in a Department of Trans-
port publication called “Notice to Mariners” (No. 18 of
1959) a notice reading as follows:

BRITISH COLUMBIA
(66) Vancouver Harbour—Off Moodyville—Mooring buoy
established.

A red mooring buoy, for use of scows only, has been
established in Vancouver Harbour, off Moodyville, in
posttion Latitude 49°18'02"N., Longitude 123°03'36”W.

N. to M. No. 18 (66) 18-2-59.

Authority: District Marine Agent, Department of Trans-
port, Victoria, Canadian Hydrographic Service charts:
Nos. 3418 and 3433. Departmental File: No. 7992-41.

The buoy remained in the position so advertised, which
was shown on the published charts, until October 13, 1962,
when there was a violent storm in the harbour, popularly
known as “Hurricane Freda”. Following that storm, a
survey of the harbour by the Marine Superintendent J. H.
Smith, an officer on the defendant’s staff, showed that the
buoy (sometimes called “the westerly Moodyville buoy”)
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“had been dragged out of position”, and he so reported to
his superior, Captain W. A. Dobie, the Harbour Master.
As located just after the storm, the buoy was less than
1,000 feet from its charted position and was not, in the
opinion of the Marine Superintendent, who gave evidence
in this Court, in its then position, a hazard to navigation.
Nevertheless, he anticipated that, in accordance with the
ordinary routine of the harbour, the Harbour Master,
upon receiving his report, would advise the District Marine
Agent of the Department of Transport at Victoria so that
mariners would be advised of the changed position of the
buoy and steps would be taken to have it moved back to
its charted position. In fact, neither the District Marine
Agent nor the British Columbia Pilotage Authority were
notified, and no steps were taken to have mariners notified
of the change in the buoy’s position by notices, by radio,
or otherwise. Furthermore, the buoy was not, in fact, moved
back to its charted position during the period between
Hurricane Freda and the collision in question. No explana-
tion was given for these facts and I can only assume that
there was a breakdown in ordinary routine.

Nothing is known of any further change in the situation
of the buoy until November 12, 1962 when, according to
the log of certain officials of the defendant in a post known
as the “Signal Bridge”, they were informed at 0030 hours
(i.e. 12:30 a.m.) by a ship known as the Colleen L that
twenty-four sections of logs were “adrift E. Moodyville”,
and that the “West Buoy” (i.e., the buoy in question) had
been “caught” and “dragged” to “appro. 200 {t. S.E. Anglo.
Can. Mill”. The Marine Superintendent, according to his
testimony, remembers having been telephoned early that
morning concerning the buoy, but does not remember what
he was told. He does remember, however, that the informa-
tion was not such as to indicate that the buoy was, in his
judgment a hazard or that any emergency action was
required. If, in fact, the buoy was in a position approxi-
mately 200 feet from the Anglo-Canadian Mill, it would
seem clear that it must have been completely removed
from shipping channels and in such shallow water that it
was inconceivable that it could be moved anywhere else
accidentally. In any event, no action was taken at that
time to inform mariners of the position of the buoy, or
otherwise to guard against it being a hazard to navigation.
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November 12, the day on which the Colleen L reported
that the buoy was near the Anglo-Canadian Mill, was,
according to Marine Superintendent Smith, a holiday, and
nothing was done about the buoy that day. The following
day, a patrol boat operated by the defendant, and in charge
of Marine Foreman J. B. Smith, went to check on the buoy
and found it about 9:00 a.m. that day, November 13, about
400 feet, and not just 200 feet, from the Anglo-Canadian
Mill, but still out of harm’s way as far as shipping was
concerned. (I am inclined to the view that when found by
J. B. Smith, the buoy was in the position where it was seen
by the Colleen L.) So located, it would be in 7 to 8 fathoms
of water according to the charts put in evidence. At 3:00
p.m. that afternoon, J. B. Smith again checked the buoy
and found it in the same position, which he described as
being in a line between the West Indies Dock and the
Anglo-Canadian “stiff line”, or “standing boom”. He so
reported to the Marine Superintendent who again concluded
that no emergency action was required.

It is common ground that, when the collision occurred
at 6:40 p.m. that evening, the buoy was then on the other
side of the “stiff line” from where J. B. Smith saw it at
3:00 p.m., and was in a position where it was a hazard
to navigation in that it was in waters through which vessels
docking at the busy Burrard Terminals Wharf would pass.
If J. B. Smith’s evidence as to where he saw the buoy at
3:00 p.m. is aceepted, and I do accept it, it follows that
some time between 3:00 p.m. and 6:40 p.m. that day, the
buoy again shifted its position, or it was shifted, this time
apparently at least 1,000 feet.

While the buoy was in that position, the Procyon, while
approaching the Burrard Terminals Wharf in charge of a
pilot and without a tug, cleared the end of the Anglo-
Canadian “stiff line” to which reference has already been
made. At that point her engines were cut. Subsequently,
as part of a manoeuvre which had the effect of causing her
stern to move to port, her engines were put at dead slow
ahead. Immediately thereafter, as her stern moved to port,
her propeller came into contact with the buoy with result-
ant damage, which is the subject matter of this action.’

9 No evidence was given about the damage to “her side plates in the
way of the aft peak tank” referred to in the Statement of Claim.
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The pilot did not see the buoy. A lookout had been posted
on the bow, but there is no evidence as to whether he, or
any other person on board, saw the buoy. If any such
person did see the buoy, he did not report it to the pilot.

At the time of the collision, it was dark and overcast.
The evidence as to visibility is not very helpful. After the
accident, the buoy was quite visible from the Burrard
Terminals Wharf. There is no evidence of anybody who
actually tried to see the buoy in the position where it was at
the time of the accident from the angle at which the
Procyon was approaching it. The pilot says that it would
have been difficult to see it from that angle because of the
absence of light from the shore that they were approaching.
The Marine Superintendent says that visibility on the
water was good in the circumstances then existing. The
Marine Foreman says that when in its charted position, the
buoy could be seen on a dark night at a distance of 50 feet
to 100 feet. In the circumstances, I have found it very diffi-
cult to form an opinion as to whether the lookout on the
Procyon should have seen the buoy (which, as I conceive
the accident, must have passed just off the port of the
vessel), being probably a dirty white circular object 8 feet
in diameter and about 3 feet, 6 inches out of the water. This
is a question on which I would have found the assistance of
an assessor, or the evidence of a neutral navigator, of as-
sistance. The same remark applies to the problem of decid-
ing whether, had the pilot seen the buoy himself, or been
advised of its presence, he would have, or should have,
handled the vessel in such a way as to avoid the collision.

Two other difficult questions of a similar character cause
me difficulty. First, should the Marine Superintendent
Smith, having learned, during the day on November 12,
that the buoy had shifted its position once, if not twice,
from the position where it was after Hurricane Freda, have
anticipated, as a reasonable probability, that it might get
shifted again, and this time into a position where it would
be a hazard to navigation, and have taken suitable steps
at least to warn mariners of its potential danger, if not to
have caused it to be removed from the area? Secondly, if
the pilot on the Procyon had been advised that the buoy
was in the position where it was at 3:00 p.m. on that day,
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and that it had been moved there by 24 sections of logs
that were adrift, would that warning have caused him to
handle his vessel in some way that would have avoided the
accident?

I should say that it is quite clear from Marine Super-
intendent Smith’s evidence that he econceived it to be his
duty, if he had had reason to apprehend that the buoy was
in a position where it was a danger to shipping, to take
steps to warn mariners (by advising the pilotage authority,
ete., and by radio) and to have the buoy moved out of such
position.

If I find the answers to all the questions of faet in favour
of the plaintiff, there still remains the question of law as to
whether any officer or servant of the Board is himself legally
liable to the plaintiff so as to bring into operation s. 39 of
the National Harbours Board Act.

I propose to come to a conclusion on each of the questions
of fact to which I have referred. Before doing so, I should
refer to certain other questions that do not cause me equal
concern. Counsel for the plaintiff put his case alternatively
on certain omissions that he attributed to Captain Dobie,
the Harbour Master, but these had to do with Captain
Dobie’s alleged responsibility for a failure to have mariners
notified of the new location of the buoy after Hurricane
Freda, and for the buoy not having been put back in its
charted position at that time, and, in my view, any such
failure cannot be regarded as the cause of the collision that
occurred at a different location a month later. I take the
same view of any omission by Marine Superintendent Smith
to take action after the telephone message to him at 0030
hours on November 12. Assuming, for the sake of argument,
that he should have caused an investigation into the situa-
tion on November 12, I eannot find that any such investi-
gation should have resulted in any action that would not
have been just as timely, as far as the collision in question
is concerned, if taken after the investigations that, in fact,
took place on November 13.

The only possible fault of any officer or servant of the
Board that might conceivably be regarded as the cause of
the collision complained of is, in my view, Marine Super-
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intendent Smith’s failure to take some action on November
13, when it was established that the buoy had moved a
substantial distance from where it was after Hurricane
Freda, and that it was located at a place where it was not
a hazard to shipping. According to his own testimony, if
the buoy had been in a position where it was a hazard to
shipping, he should have warned mariners and taken steps
to have it removed. However, it was not in such a posi-
tion. What concerns me is whether, knowing that it had
been displaced for a second time, he should have anticipated
that this might happen again and have notified shipping
of this possibility or taken steps to have it removed. As
far as I can tell on the evidence before me, the two known
causes of the previous displacements—Hurricane Freda
and twenty-four sections of logs being adrift—were suffi-
ciently unusual that it would not have occurred to a
reasonably alert and intelligent employee in the Marine
Superintendent’s position that it was a probability that a
further displacement would occur again in the immediate
future. Indeed, as far as I can tell, there would have been
no more justification for warning mariners of the possibility
of this particular buoy becoming a hazard to shipping
than there would have been for warning them that any
other object in the harbour might be moved by some un-
foreseen agency so as to become a hazard to shipping. I
am confirmed in this conclusion, which I have reached on
negative considerations, by the fact that no witness or
counsel for either side was able to suggest what force had
moved this cumbersome object into the navigation channel
between 3:00 p.m. and 6:40 p.m. on November 12, 1962.
With reference to the question whether the Marine Super-
intendent should have taken any steps that he did not
take to have the buoy replaced where it belonged, all that I
know from the evidence is that it was in fact replaced in
its charted position immediately after the collision. As
far as I know, this was done as a result of the various
responsible officers having done all that could reasonably
be expected of them to achieve this result. There is no
evidence from which I can conclude that there was any-
thing that Marine Superintendent Smith could have done
that would have resulted in the buoy having been replaced

(
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in its allotted position before the collision occurred. Cer-
tainly, no such action was suggested to him during his
long and thorough cross-examination.

My conclusion with regard to the question whether a
warning of the possibility of the buoy getting into a posi-
tion where it would be a hazard to navigation would have
enabled the ship to avoid the collision is based on the view
that no mariner can possibly think that he is entitled to
take a ship across a busy harbour such as Vancouver Har-
bour at night on the assumption that there will be no
object on the water of which he must take account. I
cannot accept it that any harbour administration must be
taken to guarantee such a clear passage any more than
any road authority can or does guarantee that there will
be no obstructions or hazards to automobile traffic on a
highway. As it seems to me, and what evidence there is on
the point supports this conclusion, any ship operating in
a harbour, no matter what the visibility, must have what-
ever lookouts are necessary to detect hazards to navigation
and must be so navigated as to be able to avoid such
hazards when they are detected. If I am correct in that
view, as it seems to me, if the pilot had been warned that
the buoy might possibly be moved into the proposed path
of his ship, he would have put it in the same position in his
mind as other possible hazards concerning which he would
have to rely on the normal lookouts which would be posted
having regard to the visibility and other circumstances.
Unassisted by an assessor or by expert evidence, it seems
to me to be obvious that a ship is not entitled to navigate
in a harbour without keeping a lookout for what is in
its path.

Similarly, I have reached the conclusion that the buoy
should have been seen by the lookout and was not seen
because a proper lookout was not being kept, or, it was seen
by the lookout who failed to advise the pilot of its existence.
As I conceive the way in which the collision occurred, the
buoy must have passed immediately to the port side of the
ship and have been much less than 100 feet from a lookout
on the bow. If that is so, I cannot imagine that any sort of
lookout that would have been of any use to the navigation
of the ship could have failed to see an object of the size and

343
1968

——
Sociepap
TRANS-
OCEANICA
CaNorus
S.A. ETC.
V.
NatronaL
Harsours
Boarp

Jac_lgt_tz P,



344

1968
—
SocIEDAD
TRANS-
OCEANICA
CaNOPUS
S.A.ETC.
V.
NATIONAL
HArBOURS
Boarp

Tackett P.

2 RC.del’'E. COUR DE L’ECHIQUIER DU CANADA [19681

colouring of the buoy. I am therefore of the view that the
lookout was at fault in not having advised the pilot of the
buoy hard on the port side.*®

Had the pilot been advised of the buoy passing close to
port, he, as a reasonably prudent pilot, would have realized
the danger of a manoeuvre that would result in the stern
of the vessel swinging to port and would not have carried
out the manoeuvre. In my view, therefore, the cause of the
collision was the fault of the ship in leaving the pilot in
ignorance of the presence of the buoy. Even if there had
been a fault on the part of the harbour personnel in allow-
ing the buoy to be there or in not giving some notice to the
pilot eoncerning the buoy, the effective cause of the col-
lision, in my view, was the failure of the lookout to see the
buoy, which he should have seen, and warn the pilot of its
presence.

Having regard to my findings of fact, it is unnecessary to
reach a conclusion on the very difficult question as to
whether Marine Superintendent Smith, or any other mem-
ber of the defendant’s staff, owed any duty to the ship that
would give rise to a personal liability by such employee to
the ship for a failure to perform one of the duties of his
position as an employee of the defendant. If I had to reach
a final conclusion on this question, I should have to con-
sider whether the evidence in this case supports a finding
of duty such as was made in Grossman v. The King.*' My
present view is that there is a difference in principle between
the relation of an employee in a harbour to a ship navigat-
ing in a harbour, which has a responsibility to take care for
its own safe navigation, and the relation of an airport
manager to a person being invited to land an aircraft on a
runway on which there is a hazard that cannot be seen from
the air, I have in mind, of course, the judgment of Kerwin
C.J., in Cleveland-Cliffs Steamship Co. v. The Queen, where

he said:**

There was no duty owing to the appellants on the part of the
Dominion Hydrographer to take soundngs in the East Entrance

10 No reference was made in the evidence to the possibility of there
having been a lookout at one or more stations on the port side. I should
have thought that there should have been such lookouts who should have
seen the buoy during the period that this 518 foot vessel must have been
passing within a few feet of 1t while 1t was moving at a speed of about
one knot.

11719521 1 S.CR. 571. 12119571 S.C.R. at p. 813.
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Channel and 1n the circumstances of this case, I am unable to envisage 1968
any possible duty to the appellants resting upon any other servant SOCI'EDAD

of the Crown, the breach of which could form the basis of a cause ‘g cq.
of action agamnst him. The case of Grossman et al. v. The King, ocranica
(1952) 1 SC.R. 571, 15 disinguishable as there Nicholas, the airport Canorus

mamtenance foreman, was held to owe a duty to Grossman. SAl-]ETC-
and the judgment of Rand J. in the same case where he gﬁ;‘gﬁ;
said 3 Boarn

Nor have there been shown any circumstances that could possibly Jackett P.
lead to a cause of action against any servant of the Crown. The -
admimstration of navigation aids depends on the action by Parha-
ment m voting money. But apart from that, the conditions under
which a Crown servant can be held personally hable to a third person
for failure to act in the course of duty to the Crown require that
there be intended to be created, as a deduction from the facts, a
direct relation between the servant and the third person The primary
duty of the Crown servants 1s to the Crown; and the ctrcumstances
in which the servant can, at the same time, come under a duty to a
third person are extremely rare The rule laid down in Grossman v.
The Kwng, [19521 1 SC.R. 571, 18, as I interpret it, this: that the
servant from the nature of his specific duty, a duty immediately
related to action of the third person, is chargeable with knowledge
that the latter, m his own conduct, 15 justifiably relying on the per-
formance by the servant of that duty, and that the servant is charge-
able with accepting the obligation toward the third person. In other
words, between them a de facto relation of reliance and responsibility
18 contemplated. There are no such circumstances here. The govern-
ment administration, as disclosed by the evidence, 15 of a general
character, unrelated directly and immediately to any particular navi-
gational work in these waters and with no acceptance by any of the
public servants concerned of obligation toward the third person, nor
any immediate rehance on the performance of individual duty related
to the latter’s use of a public work. Buoys are not warranted fixtures
for navigation. Nothing has been shown of neglect m their original
placement or of failure to discover thewr change of position. The
“sweeping” and other work suggested to be donme in the channel
assumes a duty on the Crown, not on a servant. The placement and
maintenance 1 position of these buoys 15 work under direction of a
general character. As a public accommodation, therr maintenance 1s,
1 relation to the individual servant, attended to only m the aspect
of the duty to the employer. So far as the evidence shows, the direc-
tion and responsibility do not go beyond the departmental offices
The situation 1s not, then, one 1n which a personal hability 1s engaged
by a Crown servant; and there being no basis for the clamm against
a servant, a prerequisite to a claim under s. 18(c) of the Exchequer

Court Act aganst the Crown, the action on this ground must fail.

Before leaving this aspect of the case, I might take the
liberty of referring to the difficulties in which a claimant
against the Crown can be led by the existence in the
National Harbours Board Act of s. 39, which authorizes

13 Pp. 814-15
90303—6
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a limited class of claims in tort against the Crown to be
enforced by actions brought against a statutory agent. As
already indicated, had the claim been based on some breach
by the Crown of duty attaching to ownership or occupation
of the harbour, this action was not properly framed to
enforce the claim. Instead of being instituted by writ issued
out of a District Registry on the Admiralty side, and alleg-
ing breach of duty by the statutory agent, the proceeding
to enforce such a claim should have been instituted by
petition of right filed in the Registry at Ottawa under the
Petition of Right Act, and should have alleged breach of
duty by Her Majesty. Having regard to my findings of fact,
I do not think any such claim is fairly arguable. Had the
facts been different, I should have been concerned about
the fact that there would have been a possible injustice
attributable to what might arguably be regarded as pro-
cedural irregularities. The proceeding is in the Exchequer
Court of Canada, which has jurisdiction, and the defence
was conducted by the Deputy Attorney General of Canada
who, by the Department of Justice Act, R.S.C. 1952, ¢. 71,
would have the conduct of the defence, whichever form
the action took. The irregularities are, from a procedural
point of view, grave, but I should have been prepared to
consider, if the facts had been different, a motion to recon-
stitute the proceedings in the hope that a means might
be found of deciding the case on the merits. Obviously,
any such motion, if it were not made until after trial,
would have to take into account any possibility that the
Crown had been deprived of an opportunity to make a
full defence.’*

The defendant, in addition to its defence on the merits,
relies on s. 11(2) of the Statute of Limitations, R.S.C. 1960,
c. 370, which reads as follows:

(2) Where no time 18 specially limited for bringing any action in
the Act or law relating to the parficular case, no action shall be
brought agamst any person for any act done 1 pursuance or execu-
tion, or intended execution, of any Act of the Legslature, or of any
public duty or authority, or in respect of any alleged neglect or
default 1n the execution of any such Act, duty, or authority, unless

14 Compare Hunt v. The Queen [1967] 1 Ex. CR. 101, and North
Shipping and Transportation Ltd. v. National Harbours Bd. (1967), per
Noél J. (unreported).
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the action be commenced within twelve months next after the act,
neglect, or default complamed of, or, ;n case of a continuance of
injury or damage, within twelve months next after the ceasing thereof.

This may well be a defence to an action on the Admiralty
side of this Court against the person on whose act, neglect
or default the claim was based. Compare Algoma Central
and Hudson Bay Ry. Co. v. Manitoba Pool Elevators.'®
It does not seem to have any application where the claim
is one against the Crown in respect of the negligence of a
servant even if it is being pursued by way of an action
against a defendant nominated by a statutory provision
such as s. 39 of the National Harbours Board Act.

The action is dismissed with costs.

BrrweEN:

FREDERICK BURTON, MALCOLM
SWARTZ and MARTIN GOLD-

SMITH, Executors of the Estate of APPELLANTS;
Harry M. Schiller ..................
AND
THE MINISTER OF NATIONAL
RESPONDENT.

REVENUE ............ .. oot

Estate tax—Situs of company shares—Deceased domiciled in Ontario—
Shares in Saskatchewan company—No branch register in Ontario—
Requirements of Saskatchewan Companies Act—Estate Taz Act,
8. of C. 1958, c. 29, s. 9(8)(d).

S, the owner of all the shares in a company incorporated in Saskatchewan,
died in 1965 domiciled in Ontario where he kept the register of
members. The company’s articles of association did not authorize
it to keep a branch register, and under the Saskatchewan Companies
Act it was required to have a registered office in Saskatchewan and
to keep there its register of members for entry of particulars of share
transfers.

Held, in calculating the deduction authorized by s. 9 of the Estate
Taxz Act the shares could not be deemed to be situate in Ontario
under subsec. (8)(d)(1) but must be deemed to be mtuate in
Saskatchewan under subsec. (8)(d) (i) (A).

1. Neither the company’s registered office (which was a “place of transfer”
within the meaning of s. 9(8)(d)) nor its register of members (which
was a “register of transfers” within the meaning of s. 9(8)(d)) were
“maintained” for the “transfer of shares” in Ontario as required

15 [1964]1 Ex CR. 505.
90303—63
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by such enactment The company’s registered office was in Regina, and
in the absence of legal authority to keep the register of members
elsewhere, the company’s shares could not be effectually dealt with
anywhere else. Erie Beach Co. v. A-G Ont. 119301 A.C. 161, applied.

2. The shares must be deemed to be situate in Saskatchewan (1) because
by virtue of the Saskatchewan Companies Act the company main-
tamed there its registered office which was a place of transfer under
s 9(8)(d) of the Estate Tax Act, and alternatively (2) because Sas-
katchewan was the only province in which the shares could be
effectively dealt with. M.N.R. v. Leckie [19671 S.C.R. 291, applied.

ESTATE TAX APPEAL.
Gordon W. Ford, Q.C. for appellants.

M. J. Bonner for respondent.

Jackerr P. (orally):—This is an appeal from the
assessment under the Estate Tax Act of the estate of Harry
M. Schiller, who died on May 23, 1965, resident and domi-
ciled in Ontario. The only question involved in the appeal
is whether the Minister erred in refusing to allow a deduc-
tion under section 9(1) of the Estate Tax Act in respect of
the shares owned by the deceased at the time of his death
in Schiller’'s Limited, a company incorporated under the
Companies Act of Saskatchewan.

Section 9(1) of the Estate Tax Act provides inter alia
for a deduction from the tax otherwise payable under that
Act upon the aggregate taxable value of the property pass-
ing on the death of a person who was domiciled in a pre-
seribed province at the time of his death, of one-half of the
part of the tax otherwise payable that is applicable to
property passing on the death that was situate in the pre-
seribed provinee. The parties agree that the deceased in
this case was domiciled in Ontario when he died and that
Ontario is a prescribed province. The only question in
dispute is whether the shares owned by the deceased in
Schiller’s Limited when he died were situated at that time
in Ontario, in accordance with the rules provided by
subsection (8) of section 9* of the statute for determining
such a question for the purpose of section 9.

1(8) A reference in this section to the situs of any property passing
on the death of a person shall be construed as a reference to the situs
of that property at the time of the death of that person, and, for the
purposes of this section except subsection (3), the situs of any property
so passmg, mncluding any right or interest therein of any kind whatever,
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The first rule to be considered as relevant to our problem 1968
is, in effect, that “shares...of a corporation...shall be Burrox etal
deemed to be situated...in the province where the de- Mixmszror

. ceased was domiciled at the time of his death if any regis- TATONAL
ter of transfers or place of transfer is maintained by the Jackont B

corporation in that province for the transfer thereof”. ——
(Section 9(8)(d) (1))

The second rule to be considered, as relevant to our
problem, is that, in a case of shares in a corporation to
which the first rule does not apply, they shall be deemed
to be situated “in the nearest province, relative to the
province where the deceased was domiciled at the time of
his death, that is not a prescribed provinee and in which
any register of transfers or place of transfer is maintained
by the corporation for the transfer thereof”. (Section
9(8) (d) (i1) (A))

The third rule, to be considered in the event that the
problem is not solved by the application of the first two
rules, is that that is contained in section 9(8)(e) of the
Estate Tax Act.

As I have already indicated, Ontario is, so the parties
agree, a ‘prescribed province” within the meaning of that

shall, where that property comes within any of the classes of property
mentioned in paragraphs (a) to (e) of this subsection, be determined in
accordance with the following rules:

* ok ok

(d) shares, stocks and debenture stocks of a corporation and
rights to subscribe for or purchase shares or stocks of a corporation
(including any such property held by a nominee, whether the
beneficial ownership is evidenced by serip certificates or otherwise)
shall be deemed to be situated

(i) in the province where the deceased was domiciled at the time
of his death, if any register of transfers or place of transfer
is maintained by the corporation in that province for the
transfer thereof, and

(11) otherwise,

(A) in the nearest province, relative to the province where the
deceased was domiciled at the time of his death, that is
not a prescribed provinee and in which any register of
transfers or place of transfer is maintained by the corporatiom
for the transfer thereof,

(B) if no register of transfers or place of transfer is maintained
by the corporation for the transfer thereof in any province
that is not a prescribed province, in the nearest place outside
Canada, relative to the place where the deceased was



350 2 R.C.de’E. COUR DE L'ECHIQUIER DU CANADA [19681

1968 expression in section 9(8)(d). Similarly, the parties are in

Busrox et ol agreement that Saskatchewan, the other provinee that has
Mmvsimop 10 be considered as a possible situs of the shares of Schiller’s
Namowan - [imited, is not such a “preseribed provinece”.

REVENUE
— The only question that has to be decided as between the
Jackett P, .. . . . . <.

___"" parties in this case in connection with the application of
the first two rules is whether, at the time of the death of
the deceased, Schiller’s Limited maintained, in Ontario or
in Saskatchewan, “any register of transfers or place of
transfer” for the transfer of its shares within the meaning of
those words as used in section 9(8)(d) of the FEstate
Tax Act.

Schiller’'s Limited was at the time of the death of the
deceased governed by the Companies Act, R.S.S. 1953,
chapter 124, as amended by chapter 18 of the Statutes of
1956. Schiller’s Limited was incorporated as a memoran-
dum of association company (R.S.S. 1953, chapter 124,
sections 5, 19 and 20). A company incorporated under the
Saskatchewan Aect must have a registered office in Saskat-
chewan (section 97), and must keep in that registered

ordinarily resident at the time of his death, in which any
such register of transfers or place of transfer is so maintained,

(O) if no register of transfers or place of transfer is maintained
by the corporation for the transfer thereof in any province
that is not a prescribed provinee or in any place outside
Canada, then in the nearest province, relative to the
province where the deceased was domiciled at the time of
his death, that is a prescribed province but is not a des-
ignated province and 1n which any such register of transfers
or place of transfer is so maintained, or

(D) if no register of transfers or place of transfer is maintained
by the corporation for the transfer thereof in any province
that is not a prescribed province, in any place outside
Canada, or In any province that is a prescribed province
but is not a designated province, then in the nearest province,
relative to the province where the deceased was domiciled
at the time of his death, that is a designated province and
in which any such register of transfers or place of transfer is
so maintained;

(e) property for which no specific provision is made in any
other paragraph of this subsection, or the situs of which, determined
as provided theremn, cannot with reasonable certamty be identified,
ghall be deemed to be sttuated in the place where the deceased was
domiciled at the time of his death;

and, for the purposes of subsection (3), the situs of any property so
passing, including any right or interest therein of any kind whatever,
ghall, where that property comes within any of the classes of property
mentioned in section 38, be determined as provided in that section.
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office (section 76 as enacted by chapter 18 of 1956 read with 265
section 78a as enacted by section 6 of chapter 18, and Burrox etal
section 76 as it existed prior to 1956) a “register of its pfixiewmsor
members” in which it must enter inter alia “particulars of %%31;1?3;
the transfer of any member of his shares” (section 76). ——
That register is evidence of the matters directed or author- Jackett P.
ized to be inserted therein (section 76). Either the trans-
feree or transferor can require the company to enfer in
its register of members the name of a transferee (section
77) and may enforce its demand by applying to the Court
of Queen’s Bench of Saskatchewan for rectification (section
78). Such a company may have a branch register of mem-
bers outside Saskatchewan if so authorized by the regula-
tions in its Articles of Association (section 83). A share in
such a company is personal estate, transferable in manner
provided by the articles of the company (section 11). A
reference to the articles in this case shows that a transfer
is effected by registering it on the register of members.

The registered office of Schiller’s Limited has been in
Regina, Saskatchewan since it was incorporated in 1927.
From the time of its incorporation, it had a “Shareholders’
Register” which, I am satisfied, is the register of members
required by the statute. It has never had authority in
its regulations for a branch register. The Shareholders’
Register was kept at the registered office at Regina until
May 1953, when the deceased (who until his death in
1965 owned all the company’s shares, was president of
the company, and exercised “full...control and manage-
ment...” of the company) changed his own place of
residence and domicile from Regina to Toronto and took
the Shareholders’ Register with him. After the move, the
deceased dealt with the Shareholders’ Register in Toronto
as though it were in Regina where the law required that
it be.

In so far as Schiller’s Limited is concerned, I am of the
view that its Shareholders’ Register, which, as I have
already indicated, is in my view the “register of members”
that it was required by the Companies Act to keep, was a
“register of transfers” within section 9(8) (d) of the Estate
Tax Act, that its “registered office” was a “place of trans-
fer” within that section, and that both the Shareholders’
Register and the registered office were “maintained” by the
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company inter alia “for the transfer” of shares in the com-

Burrow et al pany as required by the Saskatchewan law under which
Mxiemm op UR€ company operates. I come to that conclusion by reason
Namonan  of the view that the “transfer” contemplated by section

ReveNugr
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9(8)(d) is one that is effective as between the holder of the
shares and the company, and not one that is merely effec-
tive between transferor and transferee.”

Having reached that conclusion, I have to decide whether
either the Shareholders’ Register or the registered office was
maintained by the company in the Province of Ontario for
the transfer of its shares. Clearly, the registered office was
not maintained in Ontario. With reference to the Share-
holders’ Register, there was no legal authority to keep it
anywhere other than at the registered office in Regina. It
seems clear from the decision in Erie Beach Co. Ltd. v.
Attorney-General for Ontario® that, whatever the deceased
thought he was accomplishing by what he did with the
register in Toronto, it did not operate, because it could not
in law operate, to “effectually deal” with the company’s
shares. That being so, it cannot be said that the register was
being “maintained” in Ontario as a register of transfers. 1
conclude, therefore, that the company was not maintain-
ing a “register of transfers” in Ontario for the transfer of
its shares. It follows that the appellant fails in its conten-
tion that the shares are deemed, by virtue of section
9(8)(d) (i), to have been situated in Ontario when the
deceased died.

Turning to section 9(8)(d)(ii)(A), I have concluded
that the company was, at the relevant time, maintaining
its “registered office” in Regina and that it was a statutory
function of that office to serve as a “place of transfer” for
the transfer of the company’s shares. The registered office
is the place where a transferee or transferor was entitled to
go under sections 77 and 97 and demand that a transfer be
registered, and, if the company failed to comply, applica-
tion could be made to the Court under section 78 to compel
it to do so. The fact that the physical register of transfers

2 See Rex v. Williams, [1942] A.C. 541 and Royal Trust Company v.
The King, [1949]1 SC.R. 329, as applied by Mr. Davis in Leckie
Estate v. Minister of National Revenue, 66 DTC 744, whose judgment
was approved by the Supreme Court of Canada in the same case
119671 S.C.R. 291 at page 294.

3119301 AC. 161.
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had wrongfully been removed from the registered office did Lgff
not make that office any the less a “place of transfer”’. The Burrox et al
company in fact maintained a registered office in Saskatch- yrryrenmn o
ewan. As a matter of law, that office had the character of Nariona.
being a “place of transfer”. It follows that my conclusion Revanos
is that the shares in question were, by virtue of section JackettP.
9(8)(d)(ii) (A), deemed to have been situated at the mate-
rial time in Saskatchewan. I do not, therefore, have to
consider the respondent’s alternative argument that the
Shareholders’ Register was maintained by the company in
Saskatchewan notwithstanding its physical situs in Toronto
for over twelve years, or the question as to whether section
9(8) (e) of the Estate Tax Act can have any application to
shares in a company notwithstanding that section 9(8)(d)
seems to have been intended as a comprehensive set of
rules re situs for shares.*

There is another somewhat simpler line of reasoning
which leads me to the same conclusion as that that I have
reached by considering the matter step by step. In Leckie
Estate v. Minister of National Revenue®, the Tax Appeal
Board had to consider a problem under section 9(8)(d)
at a time when it was somewhat differently worded but
when it was, as far as my use of the decision is concerned,
in substance the same as the present section 9(8)(d). The
facts that the Board had to consider were similar to those
in the present appeal except that the controlling shareholder
did not take the register of transfers away from the home
province of the company. In that case Mr. Davis, who
gave the decision of the Board, after examining the Erie
Beach case supra, and other cases of that line of cases,
concluded that Winnipeg, Manitoba was the only place
where shares of the corporation in that case could be ef-
fectively dealt with and concluded from that that “the situs
of the shares...must be found to have been in the Prov-
ince of Manitoba...within the meaning of section 9 of the
Estate Tax Act”. Mr. Davis’s reasons on this point were
expressly adopted by the Supreme Court of Canada. See
Minister of National Revenue v. Leckie® per Cartwright J.,
as he then was, delivering the judgment of the Court, at

4This intention appears clearer when section 9(8)(d)(ii) is con-
sidered as it was prior to the 1962-3 amendment.
565 DTC 744. 6 [19671 S.CR. 291.
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page 294. It seems obvious to me that the basis of Mr.

Burrox et al Davis’s reasoning is that a company cannot be regarded

v
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as maintaining a register of transfers or a place of transfer
any place where the shares cannot be effectively dealt with
and must be regarded as maintaining such a register or
place any place where the shares can be effectually dealt
with.

Applying that reasoning to this case, reading the Sas-
katchewan Companies Act in the light of the Erie Beach
case, it is clear that the only place where Schiller’s Limited’s
shares could, at the relevant time, have been effectively
dealt with, is some place in Saskatchewan. It therefore
follows that the situs of its shares must be found to have
been in that provinee within the meaning of section 9 of
the Ezcise Tax Act.

The appeal is dismissed with costs.

BeTWEEN:

Apr.o11, 17 SETTLER OILS LIMITED .............. APPELLANT;

AND

THE MINISTER OF NATIONAL

REVENUE .......o0vvininininnnnn. RuSPONDENT.

Income tax—Company formed to acquire mineral rtights of dormani
company—Oil leases for lump sum payments and royalties on
production—Whether lump sums tazable—Whether revenue from a
business—Relevance of incorporator’s object to hquidate property—
Whether price of properties deductible in computing income from
leases.

Appellant company, its primary object being to deal in mineral prop-
erties, was mcorporated m 1952 at the instance of C' and her children
who held all the shares therem. Appellant purchased at an appraised
value of $17,500 certamn mineral rights in western Canadian lands
which were the sole remaining assets of S Co., which had been
originally incorporated in 1882 to deal in land, and 85% of whose
capital stock was held by C. This course was decided on by C
because of the uncertain value of the mineral rights, the problem
of succession duties on her death, and because the minority share-
holders in 8§ Co. were dead or untraceable. Between 1954 and 1963
appellant company granted a number of oil leases to oil companies
from which 1t received lump sum “bonus payments” as well as
production royalties. Appellant was assessed to income tax in respect
of bonus payments of $16,000 received in 1961, $32,000 in 1962 and
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$183,984 in 1963, and appealed contending that such payments were
not taxable because the company’s sole purpose in acquiring the
mineral rights was to dispose of or liquidate them.
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Held, notwithstanding that such may have been appellant’s intention MINI:’;.‘ER oF
the lump sum payments were revenue from a business and therefore Narrowarn

taxable. Hudson’s Bay Co. v. Stevens 5 T.C. 424; C. H. Rand wv.
Alberni Land Co. (1920) 7 T.C. 629; Com’r of Tazes v. British
Australian Wool Realization Assoc. Ltd. [19311 A.C. 224; Qlasgow
Heritable Trust Lid. v. CIR. (1954) 35 T.C. 196, distinguished.
Balstone Farms Ltd. v. M.N.R. [1968]1 S CR. 205; [1968] C.T.C. 38;
Western Leaseholds Lid. v. M.N.R. 119601 S.C.R. 10, applied.

Held also, no part of the $17,500 paid for the mineral rights was
deductible from the lump sums received m 1962, 1963 and 1964
under the leasing contracts. This was not a case of a sale of stock-
m-trade. Berkhewser v. Berkheiser et ol [1967] S C.R. 387, applied.

INCOME TAX APPEAL.
D. J. Wright, Q.C. and Warren 8. Seyffert for appellant.
D. G. H. Bowman and F. P. Dioguardi for respondent.

JAckETT P. (orally):—This is an appeal from the appel-
lant’s assessments under Part I of the Income Tax Act for
the taxation years 1961, 1962 and 1963. The sole ground
of appeal is that the assessments are excessive by reason
of the inclusion in the computation of the appellant’s
incomes for the years in question of certain amounts that,
according to the appellant, should not have been so in-
cluded. The amounts that the appellant says were wrongly
included in computing its incomes are $16,000 for 1961,
$32,000 for 1962, and $183,984 for 1963.

The faets upon which the assessments were based are
not really in issue and can be summarized briefly. The ap-
pellant was incorporated on June 13, 1952, and the primary
object set out in its charter reads as follows:

(a) to purchase or otherwise acquire, sell, leage, dispose of and
otherwise deal with oil, coal and natural gas claims, lands and

mineral rights and properties supposed fto contain oil, coal and
natural gas and undertakings connected therewith;

On September 16, 1952, the appellant acquired, by pur-
chase from a company known as Saskatchewan Land and
Homestead Company Limited (hereinafter referred to as
“Saskatchewan”), for a consideration of $17,500, the fee
simple title to the mineral rights in a substantial acreage
of land in Western Canada. During the period from 1954
to 1963, the appellant entered into a number of agreements

RevEnUR
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(commonly referred to as oil leases or options to lease) with
oil companies who wished to explore for oil in the areas
in question. Under each of such agreements, the appellant
conferred on the oil company the right, during a special

Revenve period, to search for oil, and the right to remove any oil
Jackett p. found, on terms that certain lump sums (called “bonus

payments”) would be paid by the oil company to the ap-
pellant upon the execution of the agreements (and that
certain annual payments, called “delay rentals”, would be
made during any part of the specified period before the
oil company commenced to drill for oil) and that the
oil company would be entitled to retain out of any oil
so removed 87% per cent for itself, and would hold 12}
per cent for the appellant. It is common ground that, at
the time that the appellant acquired the mineral rights
from Saskatchewan, it was the intention that it would
enter into transactions of that character, if and when it
became possible for it to do so. The amounts in dispute are
lump sum amounts received in the years in question under
such contracts.

If there were no facts other than the ones that I have
just summarized, there would not appear to be any real
doubt that the amounts in question were properly included
in computing the appellant’s incomes for 1961, 1962 and

' 1963, respectively, as being revenues from a “business”

within the extended meaning of that word as defined by
section 139(1) (e) of the Income Tax Act. Compare Min-
erals Lid. v. M.N.R.! Western Minerals Ltd. v. M.N.R.?
and Western Leaseholds Lid. v. M.N.R.2 Having regard to
the conclusion that I have reached, I will not deal with the
alternative arguments that, even if there was no “business”,
these payments would have an income character as being
profits from property,* or by virtue of section 6(1)(j)
of the Income Tax Act.

1719581 SC.R. 490. 2119601 S.CR. 24.

3119601 S.C.R. 10.

41 am unable to distinguish the leases involved here from the
“lease” that was the subject matter of the decision in Berkheiser v.
Berkheiser et al., [1957]1 S.C.R. 387. As I understand that decision, while
such a lease is, from one point of view, a sale of property—that is, a
sale of the minerals when removed—it is not a conveyance of the
minerals in situ, title to which remains in the lessor, and both the rents
and royalties are “profits” and “like rent from a leasehold” are embraced
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The facts upon which the appellant relies for its conten-
tion that the amounts in question were not, properly Serrume
. . ey s . O1Ls Lirp.
considered, revenues from a business within the meaning v.
of that word as used in the Income Tax Act were developed Mﬁﬁfgf& or
in some detail commencing with the time when Saskatch- Revexue
ewan was incorporated in 1882. Those facts, in so far as I j,qeii p.
appreciate their significance for the purpose of the appel- —

lant’s contention, may be summarized as follows:

1968
——

(a) Saskatchewan, during its early years, acquired land in
Western Canada for resale under agreements of sale
to settlers. (In fact, apparently, much of the land was
resold, either by Saskatchewan or the mortgage com-
pany, under agreements that reserved the mineral
rights to Saskatchewan.)

(b) In the early part of this century, there were internal
troubles in the administration of Saskatchewan that
resulted in protracted litigation, and such litigation
effectively brought an end to Saskatchewan’s land
disposition business.

(¢) By the time the litigation came to an end, the “movin