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A, LAGOSTE

CASES

DETERMINED BY THE

EXCHEQUER COURT OF CANADA.

Coram GWYNNE, J.

THE MERCHANTS BANK OF CANADA.SUuPPLIANTS; 1881

ot

AND Sept. 14,
HER MAJESTY THE QUEEN ...... ...... RESPONDENT.

Stide and boom dues—0. S. Can. ¢. 28—31 Vic., ¢. 12—Chattel morigage
—Parol agreement between Crown and morlgagor in possesston—Agency
of Mortgagor—Ratification by morlgagees.

S., who was engaged in the Jumber business, becoming indebted to the
suppliants in a large suin of money, mortgaged to them by two
geparate instraments certain lumber, logs, and timber as security
for the repayment of such indebtedness. The first mnortgage was
executed on the 18th December, 1876, and the second on the 11th
May, 1877. By a collateral arrangement made at the {ime the
first mortgage was executed, and by a proviso contained in the
second indenture, 8. was allowed to remain in possession of the
property, and to attend to its manufacture and sale for the bene-
fit of the supplionts, On the 15th day of May, 1878, S. hecame
insolvent, but prior to such insolvency the suppliants had taken
possession of the lumber, logs, and timber, and thereafter obtained
a release of 8.%s equity of redemption from his agsignee. "On the
6th June, 1877, while 8, was in possession of the property in the
manner above mentioned, by a letter addressed to the Minister of
Inland Revenue he offered and agreed to pay the Government
the sum of $2 per 1,000 ft. b.m. on all Jumber to be shipped
by hiin through the canals during the then current season, and
also the whole amount of his indebtedness for canal tolls and dues
then in arrears, This offer was accepted by the Government, and
the agreement was acted upon by 8, during the season of 1877,




1881
MERCHANTS
Baxk or
CANADA
.

THE QUEEN.
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In 1878, after the suppiiants had taken possession of the property and

began to ship the lumber for themselves without paying the swm
agreed upon between S. and the Government, the collector of
slide dues refused to allow such lumber to pass through the canals,
and caused the same to be seized and detained until the amount
due upon it in respect of said agrecinent was fully paid.

Held :—(1). Under the provisions of the 7th section of the Petition of

().

(3).

(4)

Right Act of 1876, the Dominion Government, in enforcing a parol
agrcement, is entitled to whatever rights any subject of the Crown
would have in respeet of such an agreement in an action between
subject and subject.

Inasmuch as the provisions and enactments relating to tolls in 31
Vie., ¢. 12, are in substance and effect the same as those contained
in chapter 28 of the Consolidated Statutes of Canada, under which
the present regulations relating to timber passing through the
slides were made, in virtue of the provisions of see. 71 of 31 Vie,,
¢. 12 such regulations are in cffect to be construed as having been
nmade under the later statute.

There being no re-demise clause or proviso in the mortgage of
the 18th December, 1876, whereby the mortgagor might have re-
mained in possession until default, the judge, sitting in the Court
of Exchequer not asa court of appeal but in an Ontario case to
administer the law of Ontario, was bound by the decisions in Me-
Aulay v Allen (20 U. C. C. P. 417), and Samucl v Coulter (28 U. C.
C. P. 240), to hold that, upon the execution of such mortgage, the
suppliants were entitled to immediate possession of the property
granted thereby, and might, if they had pleased, at any time have
exercised their 2ight to scll thereunder without the mortgagor’s
intervention or consent. But, while the terms of the second
mortgage reserved to the suppliants the right to dictate into what
description of lumber the logs should be manufactured, with whom
alone contracts for the sale thereof might be entered into, and to
whom upon sales it should be consigned, it was expressly provided
therein that the business of such manufacture and sale should be
transacted through the intervention of the mortgagor for the benefit
of the suppljants. The effect and intent of the second mortgage,
therefore, was to make the suppliants prineipals aud 8., the mori-
gagor, their agent in carrying on the business thereafter with their
property, and for their sole benefit, until the property should be
sold or they were paid their claim.

As such agent S. must be held to have had sufficient authority
to bind the suppliants by his agreement with the Government,
which, under all the circumstances, was a reasonable and proper
one and made in the interest of the supplia_nts.
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(5). But whether 8. was, or was not, authorized to make such an agree- 1881
ment with the Government, the suppliants adopted, ratified, and |, ~~~
MeRrcEANTS
confirmed the agreement by acting under it and advancing moneys B,nk o
to pay the Government in accordance with its terms after they Cavapa
must be held to have had full knowledge of the nature and effect

v.
" THE QUEEN.
of it.

Statement

PETITION OF RIGHT for the release of certain or Fmors.
lumber, logs, and timber seized on behalf of the
Dominion Government for alleged non-payment of
slide and boom dues, and for the repayment of certain
moneys alleged to have been paid under duress and in
excess of any amount owed by the suppliants in
respect of such dues.

In their petition of right the suppliants allege,
tnter alia :

“1. The suppliants the sald “The Merchants Bank
of Canada” are a duly incorporated banking corpo-
ration, authorized by statute to carry on the business
of bankers in the Dominion of Canada.

“2. For twenty years prior to his insolvency, James -
Skead, of the city of Ottawa, lumber merchant,
carried on very extensive lumbering operations on the
Ottawa river and its tributaries, and at the said city
of Ottawa.

“ 8. For the purpose. of conduotmg the said lumber
operations, the said James Skead became the own-
er of divers timber licenses to cut timber and logs
on the timber lands of the Crown, bordering on the
said Ottawa river and its tributaries.

“ 4, The said James Skead from time to time cut
timber and logs under the said licenses, and floated
the same down the said Ottawa river and 1ts tribu-
taries in the usual manner.

“ 5. The said timber and logs, in the-course of their
transit from the said timber lands of the Crown down
the Ottawa river, passed through certain slides, booms
and river improvements belonging to the Crown.
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“ 6. Under the Consolidated Statutes of Canada,

Meromants chapter 28, and the Act passed by the Parliament of

BaNk oF
Canapa
Y.

THE QUEEN.

Statement
of Facts.

Canada in the 31st year of Her present Majesty’s
reign, chaptered 12, and under certain orders-in-
council and regulations passed in pursuance and
under the authority of the said statutes, the Crown
was and is entitled to exact payment of certain tolls or
dues (generally known as slide and boom dues) from
the owners of all timber and logs passing through the
said slides, booms, and river improvements, and to
demand payment of the same in advance. ‘Under the
said statutes the Crown also appears entitled to
certain special remedies for the collection of the said
tolls or dues.

“Y. By an indenture dated the 18th day of December,
A.D. 1876, and made hetween the said James Skead
of the first part, and the suppliants of the second
part, the said James Skead granted and mortgaged to
the suppliants certain lumber, logs, and timber therein
particularly described to secure the repayment of his
then indebtedness to the said suppliants, amounting
to $1386,560. g

“8. By another indenture, dated the 11th day of
May, A.D. 1877, and made between the said James
Skead of the first part, and the suppliants of the
second part, the said James Skead granted and mort-
gaged fo the suppliants the lumber, logs, and timber
therein particularly described to secure the repayment
of his then indebtedness to the said suppliants amount-
ing to $334,147.66.

10. On or about the 15th day of May, A.D. 1878,
the said James Skead became insolvent within
the meaning of the Insolvent Act of 1875, and
amending acts, and at the instance of the Union Bank
of Lower Canada, a creditor of the said James
Skead for $500 and upwards, a writ of attachment in
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insolvency was duly issued against him out of the 1881
County Court of the County of Carleton, the proper Mercaasts
court in that behalf, duly directed to Daniel Sutcliffe ANE oF
Eastwood, of the said city of Ottawa, one of the official 9,
assignees of the county of Carleton, including the city Tae Quamy.
of Ottawa, the proper official assignee in that behalf, St ment
and thereupon such proceedings were duly had and ——
taken under the said writ and acts, and at a meeting
of creditors of the said insolvent James Skead,
duly called and holden at the said city of Ottawa, on
the 6th day of June, A.D. 1878, the sald Daniel Sut-
cliffe Bastwood was, by the said creditors, duly elected
creditor’s assignee to the estate and effecls of the said
insolvent under the said acts, and thenceforth became
and continued to be, and now is the duly appointed
creditors’ assignee to the estate and effects of the said
insolvent under the said acts.

“11. The said insolvent, at the time of his said insol-
vency, was indebted to the said suppliants in the sum of
$286,027.59, which said indebtedness was then col-
laterally secured by the indentures aforesaid, and the
chattel property included therein. No part of the said
indebtedness has since been paid or satisfied.

“12. Prior to the said insolvency, the suppliants took
possession of all the lumber, logs, and timber in and
about the Nepean mills and premises, and remained
in' possession thereof until, and were in possession
thereof, at the time of the seizure hereinafter set forth.

“18. The suppliants duly proved for their said in-
debtedness against the estate of the said insolvent
under the said insolvency, and duly valued their secu-
rities under the provisons of the said insolvent acts at
the sum of $160,000.

‘“14. On the 9th day of July, A.D. 1878, the creditors
of the said insolvent at a meeting thereof, duly called
for that purpose, duly authorized the said creditors’ as-
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signee to consent, and the said creditor’s assignee did

Meronayrsthereafter duly consent to the retention by the sup-

Baxnk or
Caxapa
.

THE QUEEN

Statement
of Facts,

—

pliants of the securities mentioned in their said proof
{(including the indentures aforesaid) at the valuation
‘aforesald, under the provisions of the said insolvent
acts. '

“15. By virtue ofthe said indentures and of the said
consent, all the said lumber, logs, and timber in, around,
and about the said mill and premises in the town-
ship of Nepean, known as the Nepean Mills, became,
and are, the absolute property of the suppliants in
equity as well as at law.

“16. Instead of exacting paymentin advance of the
said tolls and dues, payable by the said insolvent for
the timber and logs from time to time passing through
the said slides, booms, and river improvements, the
Crown suffered and permitted the said timber and logs
to pass through the said slides, booms, and river im-
provements without payment of the said tolls or dues,
and suffered and permitted the said tolls or dues to fall
greatly in arrears, and gave time to the said insolvent
for the payment of the same, and charged the said in-
solvent interest for the forbearance of the payment of
the same, and from time to time took security from the
insolvent for the payment of the same, and suffered
and permitted the said insolvent to sell and dispose of
vast quantities of the said timber and logs, and the
lumber whereinto the same had been converted,without
requiring payment of the said tolls or dues.

“17. According to a statement furnished since the
said insolvency, to the suppliants by Alexander J. Rus-
sell, who is the collector of slide dues and the Crown
officer in charge of the Crown timber office at the said
city of Ottawa, the Crown claimed that the said insol-
vent, at the date of his insolvency, was indebted to the
Crown in the sum of $20,315, for arrears of the said
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slide and-boom dues and interest thereon. By a subse- 1881
quent statement fornished to the suppliants by the Mgromants
said Alexander J. Russell, the said claim of the Crown %ﬁ‘;ﬁ
was reduced by the sum of $4,879.69, and after de- v.
ducting payments made since the said insolvency, the TaE Queen.
Crown now claims that there is due to the Crown for 3y omen®
the said slide and boom dues the sum of $8,533.01.. - —,

“18. The suppliants aver that the proper slide and
boom dues on lumber, logs and timber floated down
through the slides, booms and river improvements on
the Ottawa River and its tributaries, through which
the said lumber, logs and timber now lying in and
about the said Nepean Mills and premises were floated
down, amount to the sum of 4} cents per saw log; or,
when reduced to hoard measure, the sum of 26 cents
per 1000 feet. _

“19. Shortly after the said insolvency the said collec-
tor of slide dues on behalf of the Crown demanded
from the suppliants the sum of $2 per 1000 feet, board
measure, for said slide and boom dues on all lumber,
logs, and timber in, about, and around the mill premises
aforesaid ; and refused to allow the same, or any part
thereof, to be moved unless this excessive charge was
paid, and from time to time detained certain portions
of the same, which the suppliants were desirous of
moving and disposing of.

“20. Under protest and by compulsion and to avoid
the further stoppage of the said certain portions of
lumber by the crown officers, the suppliants from time
to time paid to the credit of the Receiver-General a sum
of $6,054.69, being for slide and boom dues on said por-
tions of said lumber at the excessive rate aforesaid of
$2 per 1000 feet board measure.

“ 21, Without any further warning, on or about the
12th day of July, A D. 1878, the said collector of slide
dues on behalf of the Crown seized the whole of the
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1881 gald lumber, logs, and timber in and about the-said mill
Mzenomants and premises, and thenceforth took possession of and
%ﬁ,‘i})‘f‘ detained and still keeps possession of and detains the
itn oy, 28 and every part thereof. '

" “22. The Crown has now under detention certain
quantities of lumber, logs, and timber belonging to the
suppliants,” [shewn in detail in aschedule annexed to
the petition] “ and refuses to permit the suppliants to
remove or dispose of the same or any part thereof.

“23. In order to avoid litigation and delay, on the
22nd August, A.D: 1878, the suppliants tendered to
the said Alexander J. Russell, the said collector of
slide dues and the officer in charge of the Crown timber
office, at the said City of Ottawa, for the use of the
government of the Dominion of Canada for the use of
Her Majesty, the sam of $1,500, being more than the
proper dues which could have been demanded on the
said lumber, logs and timber seized and detained as
aforesaid, and demanded the release of, and the removal
of, the embargo upon the said lumber, logs and timber
seized and detained by the said collector on behalf of
Her Majesty, but the said collector on behalf of Her
Majesty, refused and neglected and still refuses and
neglects to release or remove the embargo upon the
said lumber, logs and timber or any part thereof, until
payment . by the suppliants of the said sum of
$8,533.01.

“ 24, The suppliants submit that under the circum-
stances the Crown ought forthwith to release and
remove the embargo upon the whole of the said lum-
ber, logs, and timber now seized, detained and held
possession of by the Crown as aforesaid.

“25. The suppliants submit that they ought to be re-
paid the sum of $5,267.59, being the amount overpaid
by them on the said sum of $6,054.69 paid under pro-
test and involuntarily as aforesaid.

Statement
of Facts,
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“26. The suppliants understand that the Crown 1881
claims a general lien on the said lumber, logs, and tim- MERGH ANTS
ber seized and detained as aforesaid, for the whole of %Ein‘f
the said arrears of slide and boom dues and interest v.
thereon alleged to be due to the Crown by the said Taz Queny.
insolvent at the time of his insolvency, but the Sitiement.
suppliants submit that the Crown is not entitled under
the said statutes, and under the said orders-in-council
and regulations, so far as the said orders-in-council and
regulations are intra vires of the powers conferred by
the said statutes, to any lien or right of detention under
the circumstances above set forth.

“2%. The suppliants fuarther submit that under the
said statutes and the said orders-in-council and regu-
lations, and the facts as above set forth, the Crown had
no right to seize and take possession of the said lum-
ber, logs, and timber in the manner afore described for -

-any slide or boom dues whatsoever.

“28. The suppliants further submit that if the Crown
had a lien or right of detention on the said lumber,
logs and timber for any arrears of slide and boom dues,
the amount tendered to the said collector was more
than sufficient to satisfy the same ; and from thenceforth
the said seizure, detention and possession thereof by
the Crown was unlawfal and inequitable.

“The suppliants therefore pray :

“(1) That Her Majesty should be advised that under
the said statutes and under the . said orders-in-council
and regulations, so far as they are authorized by the
said statutes, the Crown is not entitled to a general
lien on the said lumber, logs and timber at the said
mill and premises aforesaid, the property of the sup-
pliants and now in possession of and detained by the
Crown officers on behalf of the Crown as aforesaid, for
the said arrears of slide and boom dues alleged to be
due to the Crown from the said insolvent.
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1881 “(2) That the Crown may be pleased to order the re-

Meronants lease and delivery up of the possession to the suppliants

lég’zb(f of all the said lumber, logs and timber now detained
- 5.[1 . and held possession of by the Crown as aforesaid.

——  “(8) That the Crown may be pleased torepay to the
Reatement suppliants the said sum of $5,267.59 overpaid as afore-

said.

“(4) That the Crown may be pleased to grant the
costs of this suit and such further and other relief in
the premises as the circumstances of the case may re-
quire, and as to the Crown seemeth just and equitable.

(56) The suppliants hereby offer to pay to the Crown
the tolls or dues, if any, which Her Majesty’s Court of
Exchequer may determine are properly payable to the
Crown by the suppliants under the circumstances.”

The Attorney-General for Canada, on behalf of Her
Majesty, in his answer to the petition admitted the
allegations contained in the 1st, 2nd, 3rd, 4th, 5th and
10th paragraphs thereof, but alleged, inter alia :—

“%7. That upon the Ottawa River and its tributaries
Her Majesty the Queen for many years past has owned,
as public works of the late Province of Canada and
of the Dominion of Canada, certain slides, booms,
and river improvements.

8. That under the statutes in that behalf the Gover-
nor-in-Council was empowered by order-in-council to
impose and authorize the collection of tolls and dues,
upon the said public works, and for the due use and
proper maintenance thereof, and to advance the public
good, to enact from time to time such regulations as he
might deem necessary for the management, proper use,
and protection of the said public works, and for the
ascertaining and collection of the folls, dues and
revenues thereon, and by such orders and regulations
to provide for the non-passing, or detention and seizure,
at the risk of the owner, of any timber or goods on
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which tolls or dues might have accrued and not been 1881
paid, or in respect of which any such orders and regu- MERCHANTS
lations might have been contravened or infringed, and %ﬁﬁn‘f
for the sale thereof if such tolls or dues were not paid, v

and for the payment of such tolls or dues out of the Trz Ques. .
proceeds of such sale.

“9. That under the said statutes all such dues and
tolls are made payable in advance and before the right to
the use of the public work in respect of which they are
incurred accrues, if so demanded by the collector
thereof. .

“10. That before the time the timber and logs refer-
red toin the said petition passed through the said slides,
booms, and river improvements the Governor, under
the authority of the said statutes, duly made, issued
and published an order-in-council, which was in full
force at the time the said timber and logs so passed
through, and which among other things provided that
no raft or parcel of timber should be permitted to enter
any slide for the purpose of passing through without
the owner or person in charge of such raft or parcel of
timber first giving notice thereof to, and obtaining
permission from, the superintendent, slide master,
deputy slide master or other officer, as the case may be,
duly appointed as aforesaid, under a penalty of not less
than $4, and not more than $20, currency. A

“ Also that the owner or person in charge of any raft
&c, previous to entering any of the provineial cribs or
slides, for the purpose of passing such raft &c., through
the same, shall make a full and complete report of such
raft, containing an account of the number of cribs and
the description of timber composing the raft, &c., the
name and designation of the owner or owners and of the
supplier or furnisher thereof, together with marks and
all other particulars relating thereto, under a penalty

i

Statement
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1881 of not less than $20, and not more than $200, for
Meromaxts refusing or neglecting to make such report.

%ﬁiﬁn‘f‘ “ Also that the owner or owners or person in charge
- (S.U - of any raft, &c., shall before removing the same from
T ‘any slide, boom or public work connected therewith,
subscribe and deliver to the said superintendent, &ec.,
an acknowledgment in duplicate certifying the nums-
ber and description of cribs or of timber so passed, and
shall pay the slide dues, or secure the same to the
satisfaction of the collector of slide dues, under a
penalty of not less than $20, and not more than $200,
and shall further pay double the amount of dues
which would otherwise be payable on any raft, &e.,
passing such slide without such acknowledgment.

¢ Also that it shall be competent for the collector of
slide dues, his deputy, &ec., to enter upon, seize and
detain at the risk, costs and charges of the owner or
owners thereof, any raft, &c., which shall have been
moved away from any of the provincial slides, booms
or works, without the slide dues therefor, the amount
awarded for damages or the fines and penalties, if any,
being first paid or secured to his satisfaction.

“ Also that rafts, cribs and all descriptions of tim-
ber shall be held liable for the dues, damages, and
penalties imposed under these regulations; and the
_slide master or other duly appointed officer is autho-
rized and required to seize and detain any such raft,
crib, or parcel of timber until payment of such dues,
damages, or penalties is made, or until the owner, or
person in charge shall have given satisfactory security
for the payment thereof.

“11. That owing to the great inconvenience and loss
which the said James Skead would have suffered
if a strict compliance with the provisions of the said
order-in-council were enforced on behalf of Her
Majesty, the said James Skead was permitted, in order

Statement
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to avoid such inconvenience and loss, to pass his tim-
ber and logs through the said slides, &c., without first
giving notice thereof to,and obtaining permission from,
the proper person in that behalf,and without previously
making a full and complete report thereof, with the
marks and other particulars, and without subscribing
and delivering to the proper officer the required ac-
" knowledgment as above mentioned, and without
paying the tolls and dues upon the said timber and
logs, but upon the understanding and agreement that
the said timber and logs and lumber, and- other stuff,
manufactured therefrom should be, and continue liable,
for the payment of said dues and tolls, and to seizure
and detention on behalf of Her Majesty until payment
thereof. -

“12. That the timber and logs passed by the said James
Skead through the said slides, &c., were so passed

13
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upon the understanding and agreement above men- -

tioned, and the said timber and logs, and the lumber
and other stuff manufactured therefrom were at all
times liable to seizure and detention on behalf of Her
Majesty until the dues and tolls due to Her Majesty
were paid.

“13. That previous to the year 1873, the said James |

Skead paid to Her Majesty the dues and tolls in re-
spect of the timber and logs which he had so passed
through, but in the year 1873 he made default in pay-
ment thereof, and requested Her Majesty, through Her
servants, to give him time for the payment of the same,
and not to seize and detain the said timber, &ec.

“14. That Her Majesty, by Her servants, did refrain
for a time from enforcing payment of said tollsand dues
and from seizing and detaining the said timber, &c.,
upon the understanding and agreement that . her
position with respect thereto, and her right to seize and
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1881  detain the same, should not be prejudiced, but no defi-
Mercuants Dite time for payment was specified.
]éﬁin(f “15. That the said James Skead having continued
Tits Cnmy to make default during the years 1873, 1874, 1875, 1876
‘and 1877 in payment of the said tolls and dues, or part
thereof, upon the understanding and agreement above
mentioned, Her Majesty, by Her servants, called upon
him for payment of the arrears, and would have seized
and detained the timber, logs, lamber and other stuff,
pursuant to Her powers in that behalf, but for the im-
portuunities of the said James Skead who represented
his inability to pay the same at once in cash and re-
quested further time for payment thereof, and upon
the understanding and agreement that Her Majesty
should have the right to seize and detain all the tim-
ber, logs and lumber and other stuff in and about the
Nepean mills and premises in the petition referred to,
~ as security for the payment of the said arrears of tolls
and dues, Her Majesty did refrain from enforcing im-
mediate payment thereof, and inasmuch as the said
James Skead desired to be allowed to ship the lumber
and other stuff manufactured by him from the timber
and logs which had passed through the said slides,
booms and river improvements, he made to Her
Majesty’s Minister of Inland Revenue, the minister
charged with the collection of the said tolls and dues,
the following proposition : .
‘ “Orrawa, June 6th, 1877,
“ The Hon. R. LAFLAMME,
&c., &c., &c., Ottawa. )

“DEAR SIR,—I am indebted to your Department for
slide dues, &c. I herewith propose to pay $2.00 per
1,000 feet B M. on all shipments made during the
seasron. I have now on hand about eight million feet
of lumber and as I propose manufacturing say from
twelve to fourteen millions more this season, I expect

Statement
of Facts.
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during the season to pay the whole amount of my in-
debtedness to your Department, including the dues of
1876,—~shipments will be made from present date,
say to the 10th of November, next. I trust this proposal
will be found satisfactory and would feel obliged for
an early reply.
“ Yours respectfully,
“(Signed) JAMES SKEAD.”

“16. Her Majesty was willing to refrain, and did re-
frain, from enforcing payment of the said tolls, &c., and
from seizing and detaining the said timber, &c., so long
as the said $2 per 1,000 feet, board measure, were paid
on all shipments made during the season as proposed
by the said James Skead, but in so refraining it was
understood and agreed that Her Majesty’s right to en-
force payment of the said arrears, and to seize and detain
the said timber, logs, lumber and other stuffas security
for payment thereof,should not be prejudiced or affected
but should continue as before the said proposition was
made.”

“17. Pursuant to the arrangement referred to in the
last preceding paragraph,the said James Skead,from time
to time before the proceedings in insolvency were taken
against him, paid to the proper officer of Her Majesty
on that behalf the sum of two dollars per thousand
feet, board measure, on the lumber shipped by him,
and the said James Skead was not allowed by the
officers of Her Majesty to remove any of the said lumber
without first paying the said $2 per 1,000 feet,
board measure, on the guantity which he desired to
remove.

“18. Shortly before or about the time of the insol-
vency of the said James Skead, the suppliants claimed to
have taken possession of the lumber, logs, and timber
in and about the mills of the said James Skead and
assumed the control and management of the same.”

1881

A e ¥4
MERCHANTS
BANK oF
CANADA
9.

THEE QUERN,

Statement
of Fnacts.




©

16 EXCHEQUER COURT REPORTS. [VOL. I

1881 “ 19. That the suppliants when they so claimed to have -

Mercrants taken possession of the said lumber, logs, and timber

%ﬁ’;ﬁb‘f were well aware of the said proposal and arrangement

v. ~ made by the said James Skead to pay $2 per

THE_?_?_EEN'I,OOO feet, board measure, on all lumber shipped, and

ement of the rights claimed by Her Majesty in respect

of such lumber, logs and timber, and they acquiesced

in and ratified said proposal and arrangement, and

paid to Her Majesty’s officers, in pursuance thereof,

$2 per 1,000 feet, board measure, on many shipments

of lumber made by them before making such ship-

ments after having so assumed the control and
management of the same.

“ 20. That Her Majosty was at all times willing to
carry out the said proposal and arrangement and receive
payment of the tolls and dues due in respect of the
said lumber, &c., but the suppliants wrongfully, and
without the knowledge or consent of Her Majesty’s
officers, removed a quantity of lumber, and shipped the
same without paying the said sum of $2 per 1000 feet,
board measure.

“21. That so soon as Her Majesty’s officers became
aware of such action on the part of the suppliants,
they caused the said lumber, so wrongfully removed,
to be seized and detained, and also caused all the
lumber, &c., in and about the Nepean mills to be
seized and held to answer for the said dues and tolls
due with respect thereof; and there is now due and
unpaid a large sum for such tolls and dues.

“22. After the execution of the alleged mortgages to
the suppliants they allowed the said James Skead to
continue in possession of the said lumber, &c., and to
manufacture lumber from such logs,and sell and dispose
of the same, and in all respects to deal therewith as his
own property, and in making the said proposal and
arrangement for the payment of the said $2 per 1000
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feet, board measure, as above mentioned, and in enter- 1881
ing into the various understandings and agreements Mgromaxts

"above mentioned with Her Majesty, or Her officers, %ﬁ‘i})‘f _
respecting the said tolls and dues and the rights of  «.
Her Majesty with respect to the said lumber, &c., the Tur Quenx,
said James Skcad acted with the knowledge, approval Sivment
and authority of the suppliants, and the suppliants -
were and are bound by the acts of the said James
Skead with respect thereto.

“ 23. That the amount paid by the suppliants with
respect to said tolls and dues was not paid involun-
tarily or under protest, and that under any circum-
stances they are not entitled to repayment of the same,”

The suppliants joined issue upon the answer, except
in so far as it admitted their petition, and alleged in
their reply :—

“ That up to and until the month of June, A.D. 1878
the suppliants had no notice or knowledge of the said
alleged understandings and agreements in the said
answer set forth.

“That the payments of $2 per 1000 feet, board
measure, made by the suppliants to Her Majesty’s
officers, as alleged in the 19th paragraph of the said
answer, were made by inadvertence and in ignorance
that the same were excessive or exorbitant charges, and

in the belief that the same were the proper and usual
~ tolls and charges ; and immediately your supplianis
discovered that the said charge of $2 per 1000 feet,
board measure, claimed by Her Majesty, was in excess
of the usual tolls and charges, the suppliants protested
against payment of the said charge, and never paid the
sald excessive charge afterwards except by compulsion
and under protest to get possession of a portion of the
said lumber, logs, and timber seized and detained by
Her Majesty as aforesaid.” :

The case was heard before Mr. Justice Gwynne.
2
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Bethune Q.C. and Gormully for suppliants ;
Lash Q.C. and Hogg for respondent.

GwyYNNE, J. now {September 14th, 1881,) delivered
judgment.

This is a proceeding by petition of right at the suit
of the suppliants as mortgagees of certain logs and
lumber mentioned in two indentures by way of chattel
mortgage, dated respectively the 18th December, 1876,
and the 11th May, 18747, made by the Honourable James
Skead, since become insolvent, whose equity of re-
demption in the chattels so mortgaged has been re-
leased to the mortgagees under the provisions of the
Insolvent Act then in force. The object of the petition
is to recover possession of the logs and lumber which
were seized by the Dominion Government on the 12th
July, 1878, upon a claim for slide and boom dues.
The suppliants, by their petition, pray the release and
delivery up to them of the logs and lumber so seized,
and repayment of a sum of $5,267.59 which they al-
lege had been paid by them, under duress, in ex-
cess of any claim, if any, that the Government had for
such slide and boom dues; and they offer to pay to
the Dominion Government the tolls or dues, if any,
which the Court may determine to be properly payable
under the circumstances set up in the petition.

The Honourable James McDonald, Her Majesty’s At-
torney-Greneral for the Dominion of Canada, has filed his
answer to this petition wherein he justifies the seizure
of the logs and lumber for the purpose of obtaining
payment of certain slide and boom dues alleged to
have been due by Mr. Skead ; and he rests the right of
the Dominion Grovernment to seize them partly upon
the statute in force relating to public works, and cer-
tain tolls established in pursuance thereof, and partly
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upon a special arrangement in that behalf made by 1881
Mr. Skead with the proper officer of the Government Mrromants
having control of the matter. %ﬁi ox
The suppliants reply, joining issue npon this answer v,
and further alleging that up to and until the month of Tae QU‘_EEN'
June, 1878, they had no knowledge of the agreement ““for™
set forth in the answer as made with Mr. Skead, and *"25m""
they further say that the payments of $2 per M. feet
b. m. made by the suppliants to Her Majesty’s officers,
as alleged in the 19th paragraph of the said answer,
were made by inadvertence and in ignorance that the
same were excessive or exorbitant charges and in the
belief that the same were proper and usual tolls and
charges, and that immediately the suppliants discovered
that the said charge of $2 per thousand feet, board mea-
sure, claimed by Her Majesty, was in excess of usual
tolls and charges,they protested against payment of the
said charge, and never paid the same afterwards, ex-
cept by compulsion and under protest to get possession
of a portion of the said lumber, logs, and timber seized
and detained as aforesaid. In the 19th paragraph of
the answer here referred to, the Attorney-General had
averred that the suppliants, when they claimed to have.
taken possession of the said lumber, logs, and timber,
were well aware of the said proposal and arrangement
made by the said James Skead to pay $2 per 1,000 feet,
board measure, on all lumber shipped, and of the rights
claimed by Her Majesty in respect of such lumber, logs,
and timber, and they acquiesced in and ratified said
proposal and arrangement, and ‘paid to Her Majesty’s
officers in pursuance thereof $2 per 1,000 feet, board
measure, on many shipments of lumber made by them
_ before making such shipments,after having so assumed
the control and management of the same.
By the 7th section of the Petition of Right Act, of

2%
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1881 1876, it is enacted that the statement in defence may

Meromants raise, besides any legal or equitable defences in fact or

AN OF in law available under that act, “any legal or equit-

v.  able defences which would have been available had

THE QUEEN. . . . .

the proceeding been a suit or action in a competent

Reasens  court between subject and subject.” In addition, then,

Fndement to any defence which the Dominion Government, re-

presented by their Attorney-General, may have in virtue

of the right to seize, asserted upon the authority of the

statute law relied upon. and the regulations thereunder

relating to slide dues, I must give them the same bene-

fit of any defence set up by the Attorney-Greneral as

any private individual would be entitled to if the

action were one of trespass de bonis asportatis against

such individual at the suit of the present suppliants.

I cannot, therefore, give any weight to an objection

which was urged by the suppliants, viz.—that the

Crown can acquire title only by record, and that, there-

fore, no claim on behalf of the Dominion Government

can be asserted in virtue of the agreement relied upon

in the answer of the Attorney-General as made with

Mr. Skead in the ferms of his letter of the 6th

June, 1877, therein pleaded. The Dominion Govern-

ment must, under the provision of the act above

quoted, be entitled to whatever benefit may accrue

therefrom equally as any subject of the Crown if the
proceeding were an action against such subject.

The suppliants also raised an objection to the defence

that any regulations which were made under c.

28 of the Consolidated Statues of Canada, fell through

upon the repeal of that statute by 81 Vic., ¢. 12, and,

there having been no new regulations made since the

passing of 31 Vic., ¢. 12, that no tolls were at all levi-

able for logs passing through the Government slides ;

but the 71st section of that.act provides that the

enactments in the act, so far as they are the same in
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effect as those superseded, namely, those in the 28th 1881
chapter of the Consolidated Statues, shall be construed Meromants
as declaratory, and as having been in force from the %ﬁf&f
time when the enactments of c. 28 became law. Now Tax QQ"U o
the provisions and enactments relating to tolls in 31 o
Vic., c. 12, are in substance and effect the same as the %™
provisions in c. 28 of the Consolidated Statutes, under Tudament.
which the regulations relating to timber passing

through the slides were made, and therefore, under

the provisions of sec. 71 above quoted, we must read

these sections as having been in force since the pass-

ing of the 28th chapter of the Consolidated Statutes,

and, therefore, the regulations made under that statute

are in effect regulations to be construed as made under

81 Viec, c. 12. There is, therefore, nothing in this
objection. The suppliants further object that, by the
regulations referred to, the charge for all timber pass-

ing through the slides is to be levied per the crib, and

that saw logs do not come down in cribs, and that,
therefore, there is no toll chargeable in respect of saw

logs. The answer given to this objection, if there be
anything in it, I think sufficient, namely, that the
suppliants cannot be heard to make it in view of the
allegations contained in the 6th and 18th paragraphs

of their petition, by the former of which they aver that
Under the Consolidated Statutes of Canada, c. 28, and the Act
passed by the Parliament of Canada, in the 3lst year of Her
Majesty’s reign, e. 12, and under certain orders-in-council and
regulations passed in pursuance of, and under the authority of, the -
said statutes, the Crown was and is entitled to exact payment of
certain tolls or dues (generally known as ‘“slide and boom dues™)
from the owners of all timber and logs passing through the said -
slides, booms, and river improvements, aud to demand payment of
the same in advance under the said statutes ; ‘

and by paragraph 18 they aver that
The proper slide and boom dues on lumber, lags, and timber
floated down through the slides, booms, and river improvements
on the Ottawa, and its tributaries, through which the logs and tim-
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ber now lying in and about the said Nepean mills and premises
were floated down, amount to the sum of 4} cents per saw log, or
when reduced to board measure to the sam of 26 cents per 1,000
feet.

All these preliminary objections being removed and
disposed of, the case must be determined upon the
merits, and with that view I propose to consider it 1st,
as if Mr. Skead still owned the logs and lumber in
question unaffected by any mortgage thereon, and that
the question arose between the Dominion Grovernment
and him ; and 2ndly, as one between the Gtovernment
and the suppliants claiming as mortgagees under the
provisions of the mortgages which have been pleaded
and produced.

By the regulations made in 1865, under the provi-
sions of c. 28 of the Consolidated Statutes of Canada,
to secure the due payment of slide dues and for the
protection of the provincial slides, it was among other
things, provided, in short substance, that—

Sec, 2. Persons in charge of timber shall give notice to the
superintendent, slide-master or deputy slide-master and obtain
permission from him to pass through any slide, under a penalty
stated.

Sec. 3. That all rafts or parcels of timber shall be reported
before entering the provincial slides.

Sec. 4. That the owners or persons in charge shall not allow
any description of timber to accumulate at the head of any slide,
but shall immediately pass the same through the slide.

Sec. 6. That the owner or person in charge before removing
any parcel of timber from any slide, boom, or other work con-
nected therewith shall subscribe and deliver to the said super-
intendent, slide-master, &e., &c., an acknowledgment in duplicate
of the timber and description of the timber so passed, and shall
pay the slide dues and secure the same to the satisfaction of the
collector of such dues under a penalty.

Sec. 9. That it shall be competent for the collector of slide
dues or any person duly authorized by him to detain, at the risk
and cost of the owner, any parcel of timber which shall be moved
from any slide without the slide dues being first paid or secured
to his satisfaction.
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Sec. 10. That rafts, cribs and «ll deécriptions of timber shall be

held liable for the dues, ete., etc., imposed under the regulations, M
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of timber, until payment of such dues, ete,, ete., is made, or until
the owner ot person in charge shall have given satisfactory security

v,
THE QUEEN.

for the payment thereof within thirty days after the same shall Repsons
haye been declared to have been incurred, or shall have-been Judgment.

demanded—and in default of such payment being made within
the said term of thirty days, then the said slide master, ete.,
may proceed to sell by public auction any such raft, crib, or
parcel of timber; but at least two weeks notice of the day
of the intended sale by auction shall, in the meantime, have been
given and inserted in one or more of the public newspapers pub-
lished at the nearest place from the said works, and a copy
of such notice shall also have been placarded during the same time
(two weeks before the intended sale), in a public and conspicuous
place, at or near the said works where the raft, crib, or timber is
lying. .

At the time of the making of these regulations there
were, as appears by the evidence, only a few slides and
these at*Ottawa. Afterwards a number of slides were
constructed higher up the river Ottawa and its tribu-
taries, several being on the Madawaska, down which
river all the logs in question came; some of the slides
being located 200 miles up that river in places where
there are no inhabitants or slide-masters. Since those
slides have been constructed, from the fact of some of
them being in such remote places, and also because
logs belonging to different owners and being destined
for different points, came down loose, by night as well
as by day, carried by the current of the river without

any person in charge, it became practically impossible to -

apply the regulations to the collection of slide dues, &c.,
“on logs coming down the Madawaska ; acting as a juror,
Ifind this as a fact from the evidence. I,inlikemanner
find as a fact, that in consequence of this impossibility,
and in the interest of the log owners, and for the pur-
pose of enabling them beneficially to conduct -their
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1881  business, an arrangement was come to between the
Meromaxts department of the Government having supervision of
%ﬁiD‘f the matter and the persons getting out logs, whereby
v. it was arranged that the owners should, at the end of
THEQUEEN-the season upon the arrival of their logs at their
Metoe™ respective mills, make a return to the Government
Telnent fficials of all logs so come down, which return was
checked by returns previously received by the Govern-

ment, through their wood-rangers, of all logs cut in the

woods by each log owner; and, upon the quantity

being thus determined in the case of each log owner,

the slide dues were agreed to be paid by the log
owners, such dues being estimated at 4} cents per log.

For the benefit of the log or mill owners, also,
arrangements were from time to time made be-

tween such log owners and the Government officials,
whereby time for payment of such dues was extended

upon the mill owners satisfying the Government
officials that they had logs and sawed stuff at their

mills out of which the Government could, at any time,

by sale thereof, realize the dues if the mill owners

should not keep the terms agreed upon by them as

to the mode and time of payment, upon the time for
payment being extended to them. I find this to have

been the constant practice of the department of the
Government having charge ~of the matter at the

time when Mr. Skead first became a mill owner, and

owner of logs coming down the Madawaska, and

thence continually until the present time. I find also,

" as a fact, that from Mr, Skead first becoming the owner

of logs coming down the Madawaska until the month

of June, 1857, he settled with the Government for his

slide dues only under the above arrangement, and that

from 1873 until June, 1877, he became largely in

arrears for slide dues, the time for payment of which

was repeatedly, from time to time at his request, ex-
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tended under and subject to the terms of the above 1881
arrangement, which, in fact, had become the constant MERCH ANTS
and invariable practice of the Government, established %ﬁ"ib‘f‘
in the interest of and for the benefit of all mill owners. I w.

find,moreover,as a fact that on the 6th June,1877,the Said'THE QuzeN.

Mxr. Skead being largely in arrears to the Grovernment ™goe™
Juidgment.

for slide dues upon logs of his floating down the Mada-
“waska to his mills, called the Nepean Mills, addressed
a letter to the Minister of the Dominion Government
having charge of the matter in the words following :—

OrTawa, June 6th, 1877.
The Honorable R, Larnavms, &e., &e.,
Ottawn.
Duar Sir,—I am indebted to yonr Department for slides dues, efe,
I herewith propose to pay $2 per L,000 feet b. m., on all shipments
made during the season. I have now on hand about eight million
feet of lumber and as I purpose manufacturing, say, from twelve
to fourteen million more this season, I expect during the sea-
son to pay the whole amount of my indebtedness to your Department,
inclnding the dues of 1876, shipments will be made from the present
date, say to the 10th of November next. I trust this proposal will be
found satisfactory, and would feel obliged for an early reply.
Yours respectfully,
(S8gd.) JAS. SKEAD,

And I further find that as a fact on the same 6th day
of June the said Mr. Skead addressed a letter to Mr.
A J. Russell, the officer who, as (rown Timber Agent,
had immediate control of the matter under the Minister
to whom the above letter was addressed, which letter
to Mr. Russell is as follows : — '

Orraws, June 6, 1877.
A, J. Russern, Esq.,

Crown Timber Oflico,
Ottawa. _

Dranr Sir,—I have made a proposal to the Minister of Inland Rev-
enue to pay upon all shipments of lumber from my yard, during the
season, $2 per M. b. m., with a view to liquidating my indebtedness. '
I have about eight (8) million feet of old lumber now on hand and
am now cutting from (12) to (14) twelve to fourteen million feet, T
enclose you a check for $216, being $2 per M. b. m. on a barge load
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1881  which left yesterday containing 108,000 feet, odd. The harge “C. S.

MEI;E;&NTS l\Iorse,"’ Capt. 8. M. Hoadley. I will feel oblig('ad. if you will send me

Bank or @ permit for same, or telegraph the canal authorities to pass the vessel,

CaNapa Yours very truly,
JAMES SKEAD.

wo— . Atthesame time Mr. Russell, at Mr. Skead’s request,
Fudprent. Went with him to his mills for the purpose of satisfy-
ing the former that the statement made by the latter
as to the stuff he had at his mills was correct, and that
it afforded abundant security to the Government for
payment of the arrears in the manner proposed. Upon
a thorough inspection by Mr. Russell, with this end in
view, of the stuff at Mr. Skead’s mills, the former (to
whom the letter of the latter to Mr. Laflamme, of the
6th June, was referred for a report) reported recom-
mending the proposition of Mr. Skead to be acceded
to, which was accordingly done, and the acceptance of
it was communicated to Mr. Russell, for his guidance,
by a letter of the 5th July, as follows :

INLAND REVENUE DEPARTMENT,
Orrawa, July 5, 1877.

Sir,—Adverting to reference No. 21159, being the proposition of
Mr. Skead as to the payment of arrears of slide dues, and to your
report thereon, I have to inform you that :~—1. The Minister consents
that if Mr. Skead makes regular payment of two dollars (82) per
thousand feet on all lumber shipped by him, your recommendation
may be carried out. 2. If it shall appear that payments so made are
likely to be sufficient to extinguish Mr. Skead’s liabilities within a
reasonable time, no further imniediate action will be taken for the re-

.
THE QUEEN,

covery of such dues,
I have the honor to be, sir,
Your obedient servant,
A. BRUNEL, Commissioner.
A, J. RusseLs, Esq.,
Crown Timber Agent, Ottawa.

And I find that the arrangement thus made with
Mr. Skead continued to be acted upon by him, he pay-
ing $2 per M. b. m. on each shipment as agreed upon,
until the month of July, 1878, when sawn lumber was

-
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shipped by railway to Brockville without payment of 1881
the stipulated $2 per M., and without the knowledge Mercmaxts
or permission of the department, and I find that %ﬁ‘:p‘f
although nothing was expressly said as to the rights v.
of the Government to realize out of the stuff at Mr. 2o
Skead’s mills, in case he should violate the agreement *foe™"
so entered into with him by shipping lumber without Tudgment.
payment of the $2, and without the knowledge and
permission of the Department, yet, from the rules and
practice in the Crown Timber Agent’s Office, with which
Mr. Skead was thoroughly conversant, and to conform
with which the agreement was intended, it ‘was the
intention of Mr. Skead in making the above arrange-
ment not only that the Government should secure
themselves by refusing permits for vessels to pass
through the canals until the stipulated rate of $2 per
1,000 feet on each shipment by water should be made,
but also, by seizing and selling the stuff at the mills, to
realize the arrears in case lumber should be removed
by land,in prejudice of the agreement, without payment
of the stipulated rate, and without the knowledge and
permission of the department; and this I find to have
been in substance and effect the purport and intent of
the agreement made by Mr. Skead with the Govern-
ment, upon the basis of the former's letter of the 6th
June, 1877. : '

I come, therefore, to the conclusion that if Mr. Skead
were the suppliant, asserting a claim against the Gov-
ernment based upon a seizure of the lumber, made for
the purpose of realizing thereout the arrears of slide
dues, he would, under the circumstances above detailed,
be entitled to no relief unless, nor until, he should pay
the arrears. Tosuch a claim the defence that what was
done was done by the leave and license of Mr. Skead,
and in pursuance of an agreement to that effect made
by him, would have been sufficient.
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1881 Between subject and subject placed in the like posi-
Meronants tion, such a defence would be abundantly good ; and,
]éﬁin‘f therefore, under the terms of the Petition of Right Act,
- (3.0 - it would be pqually good if set up by the Crown as a
' ‘defence to the claim of a subject ; and that it should be
Reor"” 80 is consistent with reason and justice. The extent
Tudgment to which the courts go in modern times, wholly inde-
pendently of the above provisions of the statute, to

enforce, both in favor of and against the Crown, oral
contracts made between individuals and officers of the
Government as representing the Crown,may be seen by
reference to the Attorney-General v. Contois (1). There,

letters patent of certain land granted by the Crown

were set aside at the instance of the Attorney-General

upon the ground that they were issued improvidently,

but the learned Chancellor of Ontario, giving judgment,
expresses his opinion to be that relief could, under the
circumstances, be properly afforded in equity upon the

same ground as relief could be afforded between sub-

ject and subject, namely, that the applicant for the

patent obtained it upon the faith of its being left open

to the grantor of the patent to grant a license to cut

timber, and that being so it was a fraud on his part to

do anything in contravention of that in faith of which

he obtained it. The case was, that while a lot of

Crown land was subject to a timber license terminating

upon the 80th day of April then next, the lot was sold

to a purchaser, and the commissioner endorsed upon

the letters patent a memorandum to the effect that if

the license should be renewed for one year from its
expiration on the 30th April then next, the letters

patent should he subject to such renewal although the

statute authorizing the issue of licenses to cut timber

did not authorize any license to be issuned affecting

lands after they should be granted by the Crown ; but

(1.) 25 Grant 346,
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whether or not in such a case the relicf under the 1881
ordinary principles of the doctrine of equity, asMuromaxts
suggested by the learned Chancellor, could have been %ﬁ{inﬁ’f
granted in the above case, there can be no doubt that, v,
in view of the provisionabove quoted from the Petition TaE QUsEN.
of Right Act, whatever could be relied upon as a ™ fec™
defence to an action in a similar case between subject Judgmont.
and subject, may with equal effect be relied upon by
the Government to the suit of a supphant by a Petition
of Right.

I may, however, here say that from Mr. Skead's
evidence, it is quite apparent that no such claim as'is
here made would ever have been asserted by him, for
the reason that in his opinion ‘it would not have been
fair or honorable in him to make such a claim in view
of the fact that the time and mode of payment arranged
by him with the Government, was altogether in the
interest of, and for the benefit of the business he was
carrying on. Indeed the Department of Public Works
would become an intolerable nuisance if it should be
so administered that no relaxation of the strict regula-
tions of the department should be permitted at the
instance and in the interest of the commercial com-
munity having dealings with it, unless at the peril of
the sacrifice of the rights and interests of the public
whose agent only the department is.

I come therefore, secondly, to the consideration of
the case as one between the suppliants, claiming as
they do through Mr. Skead, of the one part, and the
Government, of the other. The suppliants insist that
as the agreement of June, 1877, was entered into by
Mzr. Skead after the execution of the indentures under
which they claim, they cannot be affected by that agree-
ment however much Mr. Skead personally might have
been if the indentures had not been executed, and they
contend that under the statute affecting public works,
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1881 and independently of the above agreement, the logs
Mercants having passed the slides, the Government has lost all
%ﬁiﬁn ‘f‘ claim upon the logs or their produce for the recovery
. of the dues, and that the ¢laim of the Goovernment was
TEEQUREN.one only in the nature of an action for debt against
Reawons  Mr. Skead personally.

Judgment: By indenture, bearing date the 18th December, 1876,
Mr. Skead granted, bargained, sold and assigned to
the suppliants, their successors and assigns, all the
lumber and logs situate at his mills and booms in the
indenture particularly described, situate on the Ottawa
River, in the Township of Nepean, to have and to hold
the same to the only proper use and behoof of the sup-
pliants, their successors and assigns forever ; with cov-
enant of warranty, subject to a proviso that if he, his
executors or administrators, should pay to the sup-
pliants the amount of certain promissory notes in the
indenture mentioned, to the amount of $136,560, and all
renewals thereof with interest not extending beyond
the 15th December, 1877, then the said indenture
should be void ; and Mr. Skead thereby covenanted
that if default should be made in payment of any of
the said promissory notes, or of any renewals thereof,
or in case he should attempt to sell or dispose of, or in
any way part with the possession of the said goods,
chattels and property, or any part thereof, otherwise
than in the usual course of business, or to remove any
part thereof out of the County of Carleton, without the
consent of the suppliants, their successors, or assigns
to such removal, it should be lawful for the suppliants
either to sell the said goods, chattels and property, or
at their option, that they should peaceably and quietly
have, hold, possess and enjoy the said goods, chattels
and property without the let, molestation, eviction,
hindrance or interruption of Mr. Skead, his executors,
administrators or assigns. This indenture contained

T
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no redemise clause or proviso, that until default the 1881
grantor should continue in possession of the goods and Mercmants

chattels so granted, bargained and sold, or of any part %ﬁ’ilﬁ'
thereof.’ v
THE QUEEN.

Now, upon the authority of McAulay v. Allen (1), the
suppliants by this indenture, by reason of there being ““gor™
no re-demise clause or proviso as to grantor retaining *"F"t
possession until default inserted in it, became entitled
both to the property and possession of the property
granted, bargained and sold by the indenture, and
being so entitled might, if they had pleased, at any
time have exercised their right to sell therein contained
without subjecting themselves to-any action, suit,
claim or demand by the grantor—and that without
waiting for the maturity of the notes. Whether that
decision be right or wrong, that is to say, whether a
right in a_grantor to retain possession until default
may or may not arise by implication from the terms of an
indenture, without what is called the re-demise clause
or proviso for retaining possession until default being
" inserted therein, sitting in this court, not as a Court of
Appeal, but in an Ontario case to administer the law of
Ontario, I am bound by that case, which has since been
confirmed and followed in Samuel v. Coulter (2).

Moreover, assuming -even that a Court of Appeal
should, if the point came before it, hold, that
such a right to retain possession might arise by impli-
cation from the terms of an indenture, although there
should be no such re-demise clause inserted in
it, I should be of opinion that this case should be
governed by the decision in McAwlay v. Allen for two
reasons : 1st, because the proper inference to be drawn
from the fact of the re-demise clause being admitted is,
I think, that the parties entered into the arrangement,
for carrying out which the indenture was executed, in

(1) 20 U. C. C. P, 417, (2) 28 U.C.C.P. 240.
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1881  view of the decision in McAulay v. Allen, and in con-
Mercrants templation of the rights of the grantees being as is there-
']éﬁlibf in laid down ; and 2dly, because I find, as a matter of

».  fact, that by a collateral arrangement made at the same
Tur QUEEN. 4 me as the indenture was executed, it was agreed that
Reasons  cales of lumber should be made only by Mr. Skead
TudEment apon the condition that the proceeds of all sales should
be paid to the suppliants, who were to supply the cash
necessary to enable him to carry on the business, and

who were to have control of the sales. Upon these
terms the business was conducted, so that the proper
inference to be drawn from the fact of the re-demise
clause being omitted is, in my opinion, that the inten-

tion of the parties to the indenture was that the sup-
pliants were to have such absolute control of the
property granted, bargained and sold to them by the
indenture as would enable them to sell the property
themselves, using Mr. Skead as their agent for that pur-
pose, and irrespective of all default as to the payment

of the promissory notes. I am confirmed in this
opinion by the terms of the indenture of the 11th May,
18717, in which the terms of the arrangement are set

out at large. By this indenture, after reciting that Mr.
Skead was then indebted to the suppliants in the sum

of $334,147.u6, for $136,560, part of which, they held

the property conveyed by the indenture of the
18th December, 1876, and other property con-
veyed by other indentures, he granted, bargained

and sold to the suppliants 60,000 saw logs then

in the woods, not yet brought down to Ottawa, to
have and to hold the same to the suppliants, their
successors and assigns, to and for their own use for
ever, subject to a proviso that if Mr. Skead, his execu-

tors or administrators, should pay certain promissory
notes mentioned in a schedule annexed to and made
part of the indenture, representing the whole of the




VOL. 1.] EXCHEQUER COURT REPORTS. 83

said debt of $334,147.66, and including the notes 1881
secured by the indenture of the 18th December, 1876, Menomants
or renew the said notes, the whole, however, to be %ﬂin‘f‘
paid and satisfied before the 20th day of December  «.
then next, and also should (in the event of the sup- Tar Quze.
pliants having to pay or advance any money to get the easons
said logs down the streams to the mills to be manufac- "™ &m"
tured, or for the purpose of causing the same to be
manufactured for market in order to their realizing
their claims,) repay the same, and all moneys the sup-
pliants might be obliged to pay to get the said timber
to market, in order to realize their money or part
thereof thereout, together with interest, and if he, Mr.
Skead, should observe, perform and keep all the
covenants upon his part therein contained, then the
gaid indenture should be void ; and the said Mr. Skead
thereby warranted the said goods and chattels to the
- said suppliants, their successors and assigns. This
indenture contained no re-demise clause or proviso that
the grantor should retain possession of the said goods
and chattels until default, but in lien thereof it was
provided, and Mr. Skead thereby covenanted, that
he should and would, with all reasonable despatch,
that season, if possible, drive or cause to be driven the -
said saw logs to his mills aforesaid, and then would,
with like despatch, manufacture the same into lumber
of such description as should be approved by the
suppliants through their manager at Ottawa, and that
he would, in like manner, with all reasonable despatch,
drive and get to market all the square timber covered
by that indenture; that all sales of the sawn lumber
made on time should be subject {o the approval of the
suppliants, which approval should be first had through
the suppliants’ manager for the time being at Ottawa,
and no sale on time should be made without such
approval; that if the lumber should be shipped to

3 A
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any consignee or consignees for sale, the suppliants
should first approve of such consignees and no lumber
should be shipped without such approval ; that when
lumber should be sold otherwise than for cash in the
mill yard, all bills, notes, and bills of lading taken
therefor, should be handed over to the suppliants at
once, and should he applied as follows: the pro-
ceeds of all cash sales should be handed over to
the suppliants, and with all other the proceeds of said
lIumber should be applied first to pay off and discharge
all sums of money which the suppliants might have
paid out, or have advanced, to secure the getting of said
logs to the mills and their conversion into lumber, and
getting the same to market and the like, and all interest
and charges in respect thereof, and that the balance
should be applied in reduction of the said debt due to
the suppliants. That the said Mr. Skead in all respects
in getting the saw logs to his mills, and in the manu-
facturing of said stuff, should in all things carry on the
work in a proper and efficient manner to the satisfaction of
the suppliants, and as they might require in order lo the
eflicient and rapid realizalion of the said debt and to the
greatest advantage.

Now upon the authority of McAulay v. Allen (1), and
of Samuel v. Coulter (2), the suppliants were by this
instrument possessed of the right of property and of
the right of possession in all the chattel property at
Mzr. Skead’s mills, and of the logs in the woods cut in
the winter of 1876-77 not yet come down. There bheing
no proviso that until default Mr. Skead should remain
in possession of the property, he could not have main-
tained any action against the suppliants if they had
taken possession of what sawn lumber then remained
at the mills and had sold it, or if they had sold the
logs not yet come down as logs before being manufac-

(1) 20 U.C. C. P, 417. (2) 28 U. C. C. P.240.

[
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tured into lumber, if it had not been for the special 1881
provision in the indenture qualifying that right. I Murcmawrs
must then read the provision in that behalf in the in- %ﬁinof
denture asinserted designedly to supply the place of the v.
omitted proviso, and to control the manner in which Tan Quens
the business should be carried on at Mr. Skead’'s mills ®egyons
s0 as to enable the suppliants in the most efficient Y™™
manner, and in the mode most satisfactory to themselves,

to realize the payment of their debt. The substance

and effect of the indenture, therefore, and the intent of

the parties to it, was that the suppliants, being possessed

- of the right of proper.ty and of possession in the goods

in question, should prepare the lumber for market and

make all sales and ship the lumber, so being their pro-

perty, through the intervention of Mr. Skead as their

agent for that purpose. Mr. Skead was to cause the logs

not yet brought down to be brought down to his mills,

doing whatever might be necessary for that purpose,

and was to manufacture them only into such des-
cription of lnmber as the suppliants might require. So
likewise no sales on time were to be made by him, nor

was any lumber to be shipped or consigned to any per-

son without the consent and approval of the sup-

pliants for that purpose first obtained. No sales for

cash were to be made by him except upon condition

that the moneys arising from such sales should be-
forthwith handed over to the suppliants; and in like
manner it was provided that all bills and notes received

by Mr. Skead in payment of lumber sold on time

should be delivered to the suppliants, such moneys

to be applied 1st, in discharge of all moneys to be ad-

vanced by the suppliants in payment of the expenses
attending the getting down the logs not yet brought

down and attending the manufacturing the same into -
lumber, the getting the Jumber to market, and all in-

terest and all charges in respect thereof; and 2ndly, in
3%
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reduction of the suppliants’ debt. All the work, in fact,
was to be done with the property, which was the sup-
pliants’, through Mr. Skead’s intervention, to the satis-
faction of the suppliants and as they might direct and
require; he receiving whatever moneys should come to
his hands as the proceeds of the sale of such pro-
perty solely to the suppliants’ use, and they supplying
all the funds necessary to carry on the business,adding
the amount to their claim against Mr. Skead.

Here then we find all those particulars provided for,
the absence of which was relied npon in Mollwo, March
& Co. v. The Court of Wards (1) as establishing the
non-existence of the relations of principal and agent in
that case. The property is conveyed to the suppliants
who expressly reserve to themselves the right to
dictate into what description of lumber the logs shall
be manufactured, with whom alone contracts for the
sale of the lumber may be entered into, to whom upon
sales it shall be consigned. All this is provided for
being done through the intervention of Mr. Skead, but
for their sole benefit They assume to deal with the
property as their own, in fact as it was in law by the
terms of the indenture, but so to deal with it as is
provided specially in the indenture, through the
intervention of Mr. Skead, who covenants to act only
under the direction of and to the satisfaction of, the
suppliants. There can be no doubt, it appears to me,
that the effect and the intent of the agreement con-
tainéd in this indenture was to make the suppliants
principals and Mr. Skead their agent in carrying on
the business, in which he had theretofore been engaged,
in future for the benefit of the suppliants and with their
property, until it should be sold or they should be paid
their debt.

It was while conducting the business under the

(1) L. R, 4. P.C., p. 419.
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terms of this indenture, that Mr. Skead made the agree-
ment involved in his letter of the 6th of June and the
acceptance thereof of the 5th July, 1877. It will be
observed that as to the 60,000 logs cut in 1876-7, it was
plainly the interest of the suppliants that those logs
~ should be brought down to the mill to be manufac-
tured into lumber for the suppliants’ benefit. From
the terms of the agreement it is apparent that it was
contemplated that the suppliants should advance
whatever sum might be necessary to secure their being
brought down. The suppliants also were aware at
the time that this indenture of May, 1877, was being
prepared, and when it was executed, that Mr. Skead was
in arrears to the Government for slide and boom dues
accrued due in previous years’ upon logs brought down
and already manufactured into lumber. Mr. Skead’s
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only doubt is whether they were not aware of this at

the time of the execution of the indenture of December,
1876; but it is quite certain that they were aware of it
in May, 1877, and that is sufficient for my present pur-
pose, for, between December and May, there does not
appear to have been anvthing done with the property
mentioned in the indenture of December. The
logs mentioned in that indenture still remained
as logs, and the sawn lumber still remained at
the  mill, in May, 1877, when the indenture of
the 11th May was executed, and that inden-
ture was executed not merely to give to the bank
security upon the 60,000 logs cut in the winter of
1876-T7, but to make arrangements for the sale of
“all the sawn lumber then at the mill, and for the man-
ufacture into lumber of all logs covered by the inden-
ture of December, 1876, as well as by that of May, 1877.

Mr. Skead says that Mr. Hague, the general manager
of the bank, when one of those indentures was being
prepared, asked him “if any person had any lien upon
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1881  this lumber ?”” Whereupon Mr. Skead asked in reply
Mzromants whether he meant the sawn lumber or the logs?
%ﬁﬁD‘f Mr. Hague answered “both.” To which Mr. Skead
. replied that ““ there was none but the Government lien
TH® QUEEN. poy slidage and boomage.” He adds also that on one
Reanoms  or two occasions the bank had statements made out
FUlEmT™ from his books by his book-keeper, who is now dead,
and that his books would have shown the amounts of
the arrears ; and, finally, he says he has every reason to
believe that the suppliants must have known the terms
of the agreement because he was giving cheques on
the bank for the amounts from time to time payable
under the agreement. Mr. Hague not having been
called to disprove his having had the knowledge thus
imputed to the bank through him, I must find as a
fact that undoubtedly at the time of the execution of
the indenture of May, 1877, if not at the time of the
execution of that of December, 1876, the bank had
knowledge that Mr. Skead was in arrears to the Gov-
ernment for slide and boom dues on logs previously
brought down to the mills and then already manufac-

tured into lumber. :

It would not, perhaps, be too much to infer that as
business men they had taken the means which were in
their power to inform themselves of the amount of
those arrears, which they could have done by applying
to Mr. Skead’s book-keeper, to whom as appears they
did apply upon some occasions for some purposes.
Mr. Skead himself appears to have had no
means whatever to pay those arrears, all his
means being, as he says, in the business in
which the bank had become interested in the man-
ner provided by the indenture of May, 1877. Now the
suppliants being interested in having the logs cut in
1876-7 brought down to the mill and manufactured
into lumber, and Mr. Skead being bound by the in
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denture of May, 1877, to take such measures as should 1881
most effectually secure the logs being brought down Mencmants
and manufactured into lumber such as the suppliants %ﬁin‘f'
should require, and having in fact covenanted with .
the suppliants to carry on the business for their bene- Taz Queen.
fit under the terms of that indenture, he may, for the ™*pae™®
purpose of making arrangements with the Government *"2&™"*
which should secure the safe conduct of the logs to

the mill without any interference upon the part of the
Government, and for the purpose of providing for pay-

ment of the arrears of slide and boom dues, fairly, I

think, be held to have been invested by the suppliants

with sufficient authority to make such an arrangement

with the Government asto him would seem reasonable

and proper, and as he should make if still carrying on

the business wholly and solely for his own benefit;

and that, therefore, he had sufficient authority to bind

them by the terms of the letter of June, 1877, which,

under all the circumstances, must, I think, be admitted

to have been reasonable and proper, and, indeed, in the
interests of the suppliants; for I conclude from Mr.

Skead's declared inability to pay the amount due

to the Government, that if the Government had

refused lo comply with Mr. Skead’s proposal, and

had in any way proceeded to enforce their claim
(whatever may have been their legal right) in that

.case, Mr. Skead’s insolvency, which subsequently took

place, would inevitably have been precipitated at a

time when it would have been prejudicial to the sup-

pliants’ interest, unless they had come forward to pay

the amount.

But whether it may, or may not, be a fair con-
clusion to draw that Mr. Skead was invested by the
suppliants with sufficient authority, as their agent, to
enter into the agreement made by him with the
Government, it is not necessary to decide. Itis not
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1831  necessary to rest the case upon his having had such
Mercrantsprevious authority, for I am unable to arrive at any
%ﬁ’inf other conclusion from the evidence than that as a mat-
v, ter of fact the suppliants adopted, ratified and confirmed
TRE QUEEN. 1 at agreement by acting under it, and advancing
Retor™® moneys to pay the Government in accordance with its
Tudgment. terms, after they must be held to have had full know-
ledge of the nature, purport, tenor and effect of it.

I have already drawn attention to the fact {which
acting as a juror, I find to be established by Mr, Skead’s
‘evidence, which is not contradicted) that at the time of
the execution of the indenture of May, 1877, the bank -
who are the suppliants, had notice that Mr. Skead was
.in arrears to the Grovernment for slide dues upon logs
then already received by him.

Mr. Ritchie, who gave his evidence in that cautious
manner which would naturally be expected from a
truthful and conscientions witness, when interrogated
as to the details of conversations after the lapse of
some years, has, by his evidence, strongly impressed
my mind with the conviction, and I therefore find
it to be a fact, that upon some occasions in the
summer of 1877, when presenting to the bank a cheque
or cheques of Mr. Skead for slide dues calculated upon
the basis of the letter of June, 1877, he gave to Mr.
Kirby, the agent of the suppliants at Ottawa, and who,
by the indenture of May, 1877, had control of Mr..
Skead’s business, the information that the cheque or
cheques so presented was or were for arrears of slide
dues at the rate of $2 per 1,000 feet, and that the G-overn-
ment was exacting and receiving at that rate from
all parties in arrears for slide dues, of whom Mr. Skead
was one. Further, that upon an occasion in the year
18477, or in the beginning of 1878, of Mr. Kirby making
enquiries at the office of the Minister of Inland Rev-
enue in relation to these slide dues, the witness exhib-
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ited to him Mr. Skead’s account with the Government 1881
for slide dues, showing him to be in arrears, and that Mzromants

. ' e . 2 - Bank oF
witness then gave Mr. Kirby a pencil memorandum of /7%

that account as appearing in the ledger shown to him, v.
TaE QUEEN,

which Mr. Kirby took away with him. Indeed Mr.  _*_

Reasons

Kirby's own evidence is, to my mind, quite conclusive, ™ gor
. « . " - . - . Judgment,
wholly irrespective of Mr. Ritchie’s evidence, to affect ™" ——

the suppliants with knowledge of the contents of the
agreement resulting upon the letter of the 6th June,
1877, before they made any of the payments made by
them for slide dues in the year 1878.

Mr. Kirby, who was the suppliants’ manager at Ot-
tawa, from some time in 1870 unto some time in 1878,
says : :

The usual intimacy between a banker and his customer existed be-
tween Mr. Skead and myself, as manager of the suppliants. I did not
know the amount of arrears of dues owing by Mr. Skead to the Gov-
ernment at the date of the chattel mortgage. I was very much in ignor-
ance of the indebtedness of Mr. Skead to the Dominion Government
for slide dues. Mr. Skead never told me the anount he was in arrears.
He only told me of being in arrears for dues when he wanted me on behalf of
the suppliants to make payment of such arrears. From the date of the
chattel mortgage of the 11th May, 1877, if any payments were made
by Mr. Skead on account of slide dues, they must have been paid by
Mz, Skead’s cheques.

Then speaking of the agreement or proposal contain-
ed in the letter of June 6th, 1877, he says:

T belisve I first became aware of this proposal ox armhgement 4 the
close of the year 1877 or i the beginning of the year 1878. The way I be-
came aware of this proposal or arrangement having been made was by
finding it recorded in the books of the Crown Timber Office at Ottawa,
when searching there in reference to other matters. 1 found in said
books that there was a large arrear due by Mr. Skead for slide dues
amounting to about $16,000. I then made enquiries at the Crown
Timber Office as to the nature of this indebtedness, and was informed
by the officials in the Crown Timber Office, and others, that Mr. Skead,
as well as several other lumbermen, were then in arrears to the Domin-
ion Government for slide dues and were petitioning or applying to the
Government for an extension of time for payment of such arrears. I
also found at that time that the purport of the application by such lumber-
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1881  men, including Mr. Skead, for such extension was to be allowed to pay
MER\E;I\AJNTS suech ducs by puying to the Government the rate of two dollars per thousend
Bank or Jeet, board measure, on wll Lunder shipped by them. I was not then made
Canapa  aware, nor dild I know till some time afterwards, that Mr, Skead had,
previous to that time, been paying at the rate above deseribed of $2
per one thousand feet, board measure, on all lumber shipped on ac-
Reanoms  count of said arrears of dues. I may have seen at that time just ve-
Judgment. ferred to, in the books of the Crown Timber Office, that some such
payments had been made by Mr, Skead, and I think that the books in
said office did show some such payments. After discovering that there
was an indebtedness by My Skead for arrears of ducs, I reported it to

~ the suppliants, and called upon Mr, Skead’s book-kecper shortly after-
wards for a statement of the amounnts paid by Mr. Skead under the
above described pro rate proposal orarrangement. I remember asking
Louis Belanger, My, Skead’s book-keeper, for a memorandum of the
amounts so paid. I got this memorandum and found that it showed
payments on account of those dues of which I had not previously been
correctly informed. I must have known at that time that the pro vate ay-
rangement for payment of the arrears was in ccistence, and I nust thas have

P,
THE QUEEN.

known all about 4.

He adds:

I must have had interviews with Mr. Skead about this pro vata ar-
rangement, but I do not remember any special conversation with M,
Skead about the matter. The suppliants [he adds] were very much in-
censed at the fact of there being the large arrears of slide dues men-
tioned when I reported same to them.

It appears,then,that the witness reported to his prinei-
pals, the suppliants, the contents of this memoerandum
furnished to him by Mr. Skead’s book-keeeper ; and it
may reasonably be inferred that he forwarded it to them.

He had had also a memorandum previously furnish-
ed him by an officer of the Crown Timber Office, but
he neither gives us, with any degree of preciseness, the
date of his acquiring the information which he admits
he did acquire, nor do the suppliants, who must have
in their possession the communication or report upon
the subject made to them by their agent, and which,
as he says, so much incensed them, produce the report,
or furnish the Court with any information as to its
date.
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.

Under these circumstances it would not be unrea- 1881

sonable to take Mr. Kitby's evidence in a sense most Meromants
strongly against the now contention of the suppliants, %ﬁ‘i})‘f
and that evidence, if criticised closely, would justify  »
the conclusion that Mr. Kirby's enquiries at the Crown
Timber Office, and the information which he admits ™ pem*
he obtained there, was obtained while Mr. Skead’s " ¥
proposal as contained in the letter of the 6th June,
1877, was as yet under the consideration of the Minis-
ter, that is, before the 5th July, 1877 ; and that the pay-
ment previously made by Mr. Skead upon the basis of
that proposal, which the witness admits that he thinks
he saw in the books of the department, may have been
the payment made accompanying the letter of the 6th
June,which was a payment calculated upon the basis of
the proposition contained in that létter. The witness
8aYyS 1—

The way I became aware of this proposal or arrangement having
been made, was by finding it recorded in the books of the Crown
Timber Office at Ottawa when searching there in reference to other
matters. I found in said books that there was a large arrear due by
Mr. Skead for slide dues, amounting to about $16,000. I then made
enquiries at the Crown Timber Office as to the nature of this indebted-
ness, and was informed by the officials in the Crown Timber Office, and
others, that Mr. Skead, as well as several other lumbermen, were then
in arresr to the Dominion Government for slide dues, and were
petitioning or applying to the Government for an extension of time
for payment of such arrcars. I also found at that time that the pur-
port of the application by such lumbermen, including Mr, Skead, for
such extension, was to be allowed to pay.such dues by paying to the
Government at the rate of two dollars per thousand feet, board
measure, on all lnmber shipped by them.

From this language it would seem that the time
when the bank, through their agent, Mr. Kirby, be-
came acquainted with the terms of the proposal con-
tained in the letter of the 6th June, 1877, was while
that application was under the consideration of the
Government and before it was acceded to, and this

THE QUEEN. -
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1881  view would accord with Mr. Ritchie’s recollection
Mencnants that it was in the summer of 1877, when presenting
%‘:KDT some or one of Mr. Skead’s cheques to cover the agreed
. v. rate of $§2 per M. feet, that he gave Mr. Kirby informa-
THE QUERN. ;:on of the purport of the agreement under which the
Retee'® cheque was given. ‘
FudEne™t But however this may be, I can have no hesitation
in finding upon this evidence that the suppliants had
all the information spoken of by the witness and re-
lating to the subject, prior to the payment made by
them for slide dues on, and subsequently to, the 25th
May, 1878 ; and, therefore, long hefore the payment
made by them of the amounts now claimed to have
been paid under protest upon and subsequent to the

22nd June, 18%8.

[ can come to no other conclusion than that the pay-
ments made by the bank upon, and subsequently to, the
25th May, and prior to the 22nd June, 1878, were made
by the suppliants with full knowledge of the terms of
the agreement made in adoption of the proposal con-
tained in Mr. Skead’s letter of the Gth June, 1877, and
in ratification and confirmation of that agreement ; and
that the protest accompanying the payments made
upon, and subsequently to, the 22nd June, 1878, was
merely designed, in consequence of Mr. Skead’s insol- -
vency, to evade and defeat the agreement, of which
up to that date the suppliants had been willing to take,
and did take, the benefit.

The petition must, therefore, in my opinion, be
dismissed with costs. As the suppliants have sub-
mitted and have undertaken to pay what the court
should determine to be properly payable under the cir-
stances, I think they should pay the arrears according
to the account as appearing in the books of the Crown
Timber Office, the correctness of which has not been
disputed ; together with simple interest on the amount
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from time to fime remaining due, and that it should be 1881
referred to the registrar of this court to determine the MERCHANTS
amount in case the parties shall differ about the same ; %ﬁi‘fﬂ)‘f
which is ordered accordingly. v.

Having taken the view which 1 have above ex- Trm QuEes.
pressed of the case, it has not been necessary for me to
consider whether, if the mortgages had been ordinary
chattel mortgages with provisions for the mortgagor
retaining possession and carrying on his business in
the ordinary manner until default, it. would, or not, have
been in his power in the interest of his business to have .
made the arrangement with the Government contained
~in the letter of 6th June, 1877, so as to bind the sup-
pliants equally as he himself would have been bound
thereby if he had continued to carry on the business
and had made no default; whether in fact the ar-
rangement was or not proper and expedient to be made
by him in the ordinary conduct of his business ; and if
so, Whether it was, or not, one which would be proper
for a mortgagor, under a chattel mortgage framed in
the ordinary way, to make so as to bind the mortgagees
of the property.

Roeasons
for" -’
Judgment,

Petition dismissed with costs. ¥
Solicitors for suppliants: Stewart, Chrysler & Gormully.

Solicitors for respondents: O'Connor & Hogg.

*On appeal to the Supreme Court  Canada, (the éupph’ants in the 1882
of Canada by the suppliants, the court below) clatming as mort-  ~—
judgment of Gwynne,J. in the Ex- gagees under two chatiel mort- June 22,

chequer Court was reversed.
Presewt : Sir W. J. Ritchie, C.

J., Strong, Fournier, Henry and -

Tascherean, JJ.

Sir W. J. RrrcHig, C. J.—The
question I am called upon to dis-
cuss in this case is one between'the
Dominion Govermnent and the
appellants, the Merchants Bank of

gages, which have been pleaded
and proeduced herein,

The first mortgage, dated the
18th day of Decemmber, 1876, con-
tains this provision:

{His Lordship herc recites so
much of the said mortgage asis
stated in the judgment of the
Exchequer Court on page 30].
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A a4
MERCHANTS
Bank or
CANADA
v,
THE QUEEN,

Ritchie,C.J.
on
Appenl.

EXCHEQUER COURT REPORTS.

Thelearned judgein the court be-
low found, as a matter of fact, that
a collateral agrcement was made
between the parties at the same
time the first mortgage was ex-
ecut:d, whereby the mortgagor
was to remain in possession of the
property and carry on the busi-
ness of its manufacture and sale
for the benefit of the app-llants,
and as their agent, but I have
been unable to discover any evid-
ence of such an agreement.

The second mortgage dated 11th

-May, 1877, contains the following

provisions

[His Lordship here recites so
much of this mortgage as is stated
in the judgment of the Exchequer
Court, on pages 32-34].

Upon the dates when the mort-
gages were executed it is undis-
puted that Skead was indebted to
the appellants in the amounts
intended to be secured thereby,
that he was carrying on the busi-
ness as usual, and that he was in
the sole possession of the property
granted by such mortgages. It is
also established by the evidence
that Skead continued to carry on
his business for and on his own
account without change, until he
was made a baunkrupt by the pro-
ceedings in bankruptey.

I'can find no evidence, what-
ever, in this case, of any contract,
express or implicd, creatinga gen-
eral lien or charge on the lumber
in question so as to bind third
persons to whom the same has
been conveyed for valuable con-
sideration,

With reference to the agree-
ment entered into between Skead
and the Crown upon the terms
contained in his letter to the
Minister of Inland Revenue on
the 6th June, 1877, and relied up-
on by the Crown in support of

[VOL. L

the seizure herein, I find that
Skead had no authority, express
or implied, from the appellants,
after the execution of the mort-
gages, to interfere with their rights
under such mortgages by pledg-
ing the property covered thereby
for the payment of any arrears
of Crown dues ; or to impo<e on
such property any lien, charge or
burden, other than the law had
attached thereto, for the slidage
and boomage of that specific pro-
perty.

Nor does the evidence establish
the fact that the bank knew that
there were arrears other than on
the lumber mentioned in the
mortgages, or that the Crown
claimed any lien or charge other
than for the slidage and boomage
on the logs in dispute. But,even
if the bank did know there were
arrears for slide or boom dues on
logs previously brought down and
manufactured inte lumber, such
knowledge would not create a
charge or attach a lien for such
dues on other lumber than  that
for the slidage and boomage of
which they became due. More-
over, if Skead did propose, by
any arrangement with the Crown,
to give the Crown a charge or
lien for arrearages due upon other
lumber, T can discover no suf-
ficient evidence of any adoption,
ratification or confirmation of any
guch arrangement by the arpell-
ants,

I find nothing in the law, or in
the regulations, giving the Crown
any general lien for arrears or
general balances, or any lien ex-
cept on the specific lumber for
the amount due for its passage or
boomage, viz.: 4% cents per log,
equal to 26 cents per 1 000 ft. b.m,

As to usage in respect to col-
lecting dues, it appearsthe regula-
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tions have become inoperative
from the fact that, as Mr., Russell
says, it is impossible to collect the
dues at the slides, On account of
this impossibility of enforcing the
regulations, the Government ap-
pear to have gencrally allowed
logs to pass through the slides
without a compliance with any of
the provisions of the regulations
in that behalf. With respcct to
Skead’slogs, Mr. Russell says that
they were allowed to pass without
the dues being demanded in ad-
vance for the reason above men-
tioned. He explains that the
regulations were made without
reference to the further develop-
ment of the slide system, and that
he had recommended new regula-
tions to meet the requirements of
the extended system, but they ap-
pear never to have been adopted
by the Guvernment. Now, the
officers of the Crown who were
examined in this case appear to

have been under the impression -

thatso long as therc was suflicient
lumber in the possession of the
mill-owner to satisfy the claims of
the Government for dues against
him, the Government was secured;
but I can discover no proof of any
understanding or arrangement by
which, in consequence of logs

being allowed to come through.

the slides without the regulations
being complied with, any general

lien should attach to them at the

mills, Nor do I find any in-
stance where the Government
asked, or that the mill-owners
gencrally, or any one of them in
particular, agreced that any such
lien should attach to lumber
manufactured at the mills ; and
no evidince was given of any
occasion where such a generallien
was claimed by the Government

EXCHEQUER COURT REPORTS.
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and submitted to by the mill- 1882
owners, or enforced by the Gov-
ernment, MERCHANTS
\ . : Bark op
The only evidence as to usage &, o\
in respect of Skead’s logs is found .
in Mr. Russell’s evidence : TaE Q,UE,EN.
“Q. Did youn ever press Mr, Ritchic,C.J.
Skead for payment of arrearsi on

Appeal.

A. Decidedly I did.

Q. By leiter ? ’

A, By letter and verhally.

Q. Was that in 18737

A. L was every ycar.

Q. From 18731

A, Yes; and before. The ac-
counts are regulaily rendered and
they are dunned.

Q. In answer to these duns or
pressures did Mr. Skead see you
himself ?

A, He comes in casually.

Q. Did you give him time for
the payment on some of his ar-
rears |} '

A. They all got time that way
during the bad times. -

Q. You say that he has seen you
with reference to the demands
which have been made upon him ?

A, Yes.
* * * *
Q. You charged these ducs

against Mr. Skead personally ?

A, Yes,

Q. You charged these dues asan
ordinary debit, did you not?

A, Yes; from the beginning.

* * * *

Q. After June, 1887, did he
continue his business up to the
time of his bankruptey ?

A Yes.

. Had he made shipments of
lumber during that time?

A. Tam not aware. I have no
record of them, The railway takes
away lumber. T think there were
arrangements for sales made in
1877, some of them were carried
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1882  out afterwards, I know. I do not

~~  know whether they were all or
MERCHANTS

BANK oOF Bot.
CANADA Q. Up to Mr. Skead’s bank-

v, ruptey, or the time that the hank
TeE QUEEN,took possession, did he carry on
his business as he had previously
done?

A, Apparently asusual, he gave
cheques and these cheques were
received.

Q. Wereyouaware of themort-
gages which the bauk had obtain-
ed?

A. Not then.

Q. When did you first lLecome
aware of the mortgages of the
bank ?

A. 1 forget.

Q. Was it after the bankrupley ?

A. Yes; I think so.

Q. The only arrangement that
you had with Mr. Skead was that
contained in the letter of the 6th
June ?

A, It was the only explicit ar-
rangement as to what he was to
pay.

Q. You had no other arrange-
ment except thatone ?

A. No other special arrange-
ment.

Q. Had you any other arrange-
ment at all ?

A. No; except a perfect under-
standing that the timber was liable
to seizure, That was the reason
that all the lwmberers always
showed me that they had plenty
left.

Q. Was there anything said be-
tween you and Mr. Skead about
the timber being liable to scizure ?

A. It would not be discussed by
any lumberer. When they give
me memoranda showing there is
enough left to cover all theirin-
debtedness, it means that there is
enough there to seize.

Ritchie,C.J.
on
Appeal.

EXCHEQUER COURT REPORTS.
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Q. But there was nothing said
to Mr. Skead about it?

A, We talked about the quan-
tity there. . We would not he so
strict in his case as in others.

Q. You have alveady stated :—

“The letter dated 6th June,
1877, was received by me from
Mr. Skead. This letter contains
the terms of the only arrange-
ment proposed by Mr. Skead for
the settlement of his arrear dues to
the Crown, and this arrangement
was agrced to by the Crown, hav-
ing been first reported favorably
on by e, as appears by my letter
of 2nd July, 1877, now marked as
exhibit ¢ G.” That letteris now filed
as petitioners’ exhibit, number
cleven.” You continue :—

“J do not know of any other
arrangement having been made by
Mr. Skead as to the payment of
his arrcars, and no other arrange-
ment was made with me in refer-
cnee to the said arrears.”

That is correct is it not?

A. Yes ; thatis the only special
arrangement made,

Q. I will read further :—

“I did not consider that Mr.
Skead had made any special ar-
rangement to pay those dues apart
from his obligation to pay under
the regulations, until his arrange-
nient alrcady referred to with the
Minister of Inland Revenue,”

A. That is what I have been
saying to youw.

Q. Then you say here :-—

“Mr. Skead never made any
verbal arrangement with me for
the payment of dues.”

A. T would not admit any ver-
bal arrangenient.

Q. You understand your duties
too well for that ; you would not
do anything so unotlicial ?

A, No; there would be a great
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deal said backward and forward,
of course.

Q. But when you got to the
basis of an agreement you would,
of course, put that in writing ?

A, It was not for me to decide
upon. We would talk about the
usual business, and there would be
the fact that therc was plenty
there to secure the Governinent
that we could, in my opinion,
take possession of. The quantities
of timber that they had on hand
were always made the basis of de-
lay in cases of that kind,—the fact
that there was enough for the Gov-
ernment to take its arrears upon.

Q. Was a scizure made to en-
force arrears immediately, or was
it left in abeyance ?

A, It had been left in abeyance
on various grounds.

Q. Will you state what was the
arrangement with Mr. Skead, or
the understanding with him, with
reference to the security of the
Crown for the payment of arrears ?

A. Mr. Skead desired me to go
up and look at the timber and see
if there was ample security there.
He drove me up, and I saw that
there was ample security, Taking
into consideration the state of his
business and the number of logs
that he had, I belicve that he was
justified in saying that, if the busi-
ness had gone on, he could have
met all his obligations.

Q. When was this?

than one cccasion ?
. A. Not more than one occasion
specifically  that way, though I
have often been there. 1 was
satisfied that the proposition which
he made was a reasonable one.

Q. (By the Court). When was
this?

A, Before recommending Mr.

4
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Skead’s proposition to the Com- 1882
missioner. [EBems

Q. What proposition ? ¥ %R&i‘u;?

A. The proposal of June, 1877. & o p
The matter was referred to me for v.
report. Tar QUIEN,

Q. That is the one in which he
is to pay two doMars per thonsand
feet ?

A. Yes, pro rata.

Q. You went to the mills to see
if there was sufficient security ?

A. Yes,

Q. Security’for what ?

A, For the whole sum duc .on
the whole material sawn and un-
sawn. The rate at the proraia
would cover his indebtedness.

. Was there anything said or
understood between you and Mr,
Skead with reference to rights of
action of the Crownin case he
made default in payments?

A, It was never talked of, All that
was asked was that they should
have enough stock on hand to
cover the demand of the Crown,”

What does all this go to show
but that so long as Skead app: ar-
¢d to have sufficient property on
hand to cover the demand of the
Government, the officers of the
Crown were willing to trust him
upon the understanding that the
timber arriving at different timcs
at the mills was lable to scizure
for the specific amount of dues
payable thereon ?  Certainly- it is
no evidenee of any understanding
or usage that the timber at the mills
at any given time was Hable for
the arrears of dues for timber
passed in years gone by.

But, if Mx. Russell’s evidence is
to be relied on, the Crown officers,
as a matter of fact, did not, in this
case, act on the supposition that
any charge on the lumber existed

Ritehie,C.JF.
[i5]}
Appeal,
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because he says (ante p. 47) these
dues were charged against Skead
personally, and as an ordinary
debt from the beginning ; and he
makes itclear that the timbar w.s

THE QuEgN.not seized under, or by virtue of,

Ritchie,C.J.
on
Appenl.

any claim or lien arising from any
understanding, usage or contract,
for he distinetly says that he had
no authority for making the seiz-
ure except the aunthority contain-
ed in theregulations and statutes.

Upon this point Mr. Russell
speaks as follows in his direct
examination :—

“Q. If Mr. Skead had not made
this arrangement to pay two dol-
larsper thousand on the arrearsdue
by him, what course would the
Government have pursued with
reference to his stuft?

A. If he had deferred too long
I would have taken possession of
his lumber anywherein the Pro-
vince. Ihave done it in other
cases.

Q. Mr, Skead wasaware of that?

A. Yes. I had been in the habit
and practice of doing so. I have
seized lumber on the Richelieu,
going out of the country. Theld
myself justified on account of the
law and regulations to sexze for the
slide dues.”

And in cross-examination upon
this point —

“Q. You say that you thought
those regulations ecnabled you to
seize for slide dues in any part of
the Province ?

A, Yes,

Q. You say that those regunla-
tions gave you the same powers
a8 to dues to be collected for the
Ontario Government ?

A, No;Isaid I thought inas-
much as there were statutes of the
Board of Works which provided
for timber being seized anywhere

[VOL. I.

within the Province where timber,
or the owner of it, was to be found
—it is all in the statutes.

Q. I should like to seec the
statute which you think gave you
the right ?

A. There are the old Consoli-
dated Statutes and the new act,
31 Victoria, chapter 12, section 61, .
sub-gection 3.

Q. Is that all?

A. Yes; thatisall the act men-
tions about slide dues.”

Whether the Government, in

proceeding to enforce their claim
(whatever may have been their
legal rights), assuming their refusal
to comply with Mr. Skead’s pro-
posal as to payment of slide dues,
would have precipitated Mr.
Skead’s insolvency or not, and
whether such an event would have
been so prejudicial to the appel-
lants as to warrant Skead in
making the arrangement he did
in their interest, as suggested
by the learned judge in the
court below, are matters of
mere surmise, and matters con-
cerning which I have no right
to speculate. DBut even if we
accept the learned judge’s con-
elusions in this behalf, they can-
not affect the questionupon which
the whole case turns. Either
Skead had, or had not, authority
to bind the appellant’s property
by the agreement he entered into
with the Government. If he had
not, the agreementis not available
to the Crown. I think it is clear
from the evidence that he had no
such authotity, and, such being the
case, we have no right to say that
he ought to have had, or that what
was done was for the appellants’
benefit, and, therefore they must
be bound by it.

I am of opinion that the fair in-
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tent and meaning of the sccond
mortgage, and of the special pro-
visions contained therein, was to
enable Skead to carry on his busi-
ness as usual in a proper and cifi-
cient manner to the best advan-
tage to himself, and in order to
secure the rapid realization of
funds for the liquidation of Lis
indebtedness, and not as the agent
of the appellants. It appears to
me that the transaction was in no
sense that of principal and agent,
but of debtor and creditor, in
which the debtor by mortgage, by
way of collateral security, trans-
ferred property to his creditor,
and agreed to retain possession
thereof and so deal with it that its
value should be realized in sucha
manner as to secure fo the credi-
tor the proceeds in payment of his
debt; the surplus, if any, being for
the benefit of the mortgagor.

I can find nothing in the evid-
ence to justify mein saying that the
appellants, in the business carried
on by Skead in connection with this
lumber, were trading as principals
and put forward Skead as the
ostensible trader, when, in reality,
he was only their agent.

I cannot understand how Skead,
having mortgaged certain pro-
perty to the bank, could after-
wards, without the consent of the
bank, give any other lien nr secu-
rity thereon to the Crown for
arrears of slidage dues upon other
property, in resp:ct of which the
indebtedness to the Crown was
his own and not that of the bank,
and where the effect of such lien
would be simply to give the Crown
a preferental claim against 1he
property, and so cut out the bank’s
secwrity, Having transferred his

property in the lumber by way of.

mortgage, surely he was notin a

4%
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position to create, by agreement or 1882
otherwise, a charge on such lum-

ber to take precedence of the mort- MERCHANTS
guges. The Chattel Mortgage Act ons OF
gages, e Chattel Mortgage Act ‘G y,py
would ‘be of little avail if the .
agreement put forward by the TEr QUEEN.
Crown in this case should prevail

A

. . Ritchie,C.J.
to cuat down a security in refer-™ om
ence to which all the provisions Aprveal.

of that act had beem complied
with,

Iam of opinion to allow the
appeal with costs.

Per HENRY, J.—There is noth-
ing in the evidence to show an in-
tention on the part of either Skead
or the officers of the Crown that
there should be any substitution
of logs subsequently coming down
to the mills for the logs upon
which a lien would have 1ested in
virtue of the original agrecment
between them; and in the absence
of an express contract or stipula-
tion to that effect, the court on
appeal is bound to hold that no
lien attached to other than the
specific property in respect of
which such lien was created.

Per Fournier, J.—Without giv-
ing any decided opinion upon the
effect of sec. 71 of 31 Vic., ¢. 12,
in respect to comntinuing in force
under that statute regulations
made under chapter 28, Consoli-
dated Statutes of Canada, such
regulations might be looked at in
order to ascertain the amount of
dues which could be claimed under
them; because the appellants conld
not, at the same time, admit and
deny the validity of such regula-
tlons. The offer made by them to
pay to the Crown the sum of
$1,500, as being the only amount
of dues owned to the Crown on
the Iumber in] question, is*cer-
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1882  tainly incompatible with their
w~  contention that the regulations, in
MERCHANTS yirtne of which this sum was due,
%ﬁiD?\F were no longer in force. Buf,
} admitting this contention to be

Tue Queen.well founded in law, the logs in
question having passed through
¥ glides which are the property of
Appeal.  the Government, there would still
~  be due torthe Government the

Fournier,

value of the services rendered.
In tendering the sum of $1,500,
the appellants virtually admitted
that something was justly due to
the Government, if not legally due,
in virtue of the regulations.

SrronNe and TASCHEREAU, JJ.
dissented.

Appeal allowed with costs.
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Coram FOURNIER, J.

DAVID McPHERSON, (CLAIMANT)........APPELLANT;
AND

HER MAJESTY THE QUEEN.......... RESPONDENT.

Damages to property arising from the construction and operation of @
railway—Loss of business profits—Increased risk from fire—31 Vic.
(D.), ¢. 12, s.. 34-40—8 & 9 Vic. ¢. 18 s. 68 (Jmperial Lands Clauses
Consol. Act).

Held :—(1). That section 34 of 31 Vic. (D.) e. 12, (The Public Works
Act) which provides for the reference to the Board of Official
Arbitrators of claims for damages arising from the econstruction, or
connected with the exccution of any public work, only con-
templates claims for direct or consequent damages to the property,
and not to the person or to the business of the claimant.

(2). That the phrase “injury dome” in 31 Vie. (D.) ¢. 12,5 401s
commensurate with, and has the same intendment as, the phrase
“injuriously affected” in 8 &9 Vic. c. 18, 8. 68 (Imperial Lands
Clauses Consolidation Act), and, in so far as the similarity extends,
cases decided under the Imperial act may he cited with authority
in construing the Canadian statute, :

(3). That although the claimant was entitled to reasonable compen-
sation for the damage sustained in respect of the injury to, and
depreciation in value of, his property arising from the construe-
tion and operation of a railway in its immediate vicinity, he was
not entitled to damages for loss and injury to his business conse-
quent thereon ; nor for extra rates of insurance it might become
necessary for him to pay upon vessels in course of construction
in his shipyard by reason of increased risk from fire from the
operation of the railway.

Maetropolitan Board of Works v, McCarthy (L. R. 7 H. L. 243) followed.

APPEAL from an award of the Official Arbitrators.
McPherson, a ship-builder by trade, was owner in
fee of a certain lot of land situate in the city of Hali-
fax, upon which a small wharf and some buildings
adapted for shipbuilding purposes had been erected.
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Prior to the extension of the Intercolonial railway

McPrersoy from Richmond depo6t to North street, McPherson had

.
THE QUEEN.
Statement
of Facts,

free and uninterruped access to his ship-yard through
Young street, which lay to the north of the yard.

In extending the railway from Richmond to North
street, a portion of the track was laid across Young
street and the grade of that street raised several feet to
make it correspond with the grade of the track. In
consequence of this alteration and obstruction, and the
frequent running of trains and engines along the rail-
way, it became tedious and dangerous for McPherson,
who had no other access with teams to his ship-yard
than by Young street and across the track, to haul to
the yard timber and other materials required in the
prosecution of his business.

During the progress of the work of extension, by the
direction of the Grovernment engineer, an embankment
was built across the road bed, through which a culvert
was constructed. This culvert was carried from the
embankment a distance of 120 feet upon the claimant’s
property. Before the termination of the works in
question, the culvert gave way in consequence of the
pressure of water accumulated and detained by the
embankment ; McPherson’s ship-yard becoming inun-
dated thereby, and a quantity of lumber, tools, and
other materials being damaged and destroved by the
water. Under these circumstances McPherson was
unable to carry on his business.

Owing to the great danger of fire from passing trains
and engines, it would have been impossible for the
claimant to obtfain insurance upon vessels in course of
construction in his ship-yard without having extended
it some 80 feet into the harbor, in order to bring the
stems of such vessels 100 feet distant from the east
side of the railway. Upon that condition alone could
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insurance have been secured, and only then by paying 1882
extra rales therefor. McPHERSON

Upon these facts, McPherson put forward a claim forp &'UEEN‘
damages against the Government amounting to $7,200.. -
of which the particulars are as follows: of Facts.

() For loss and injury to his business, at
$1,200.00 per annum.

(b) For injury to and depreciation of his
property, $6,000.00.

This claim was referred to the Official Arbitrators,
who awarded McPherson the sum of five hundred dol-
lars in full satisfaction and discharge of all claims
arising in the premises. From this award the claimant
appealed to the court. '

The appeal was heard before Mr. Justice Fournier.

Gormully for appellant;
Lash Q.C. for respondent.

FourNiER, J. now (January 23rd, 1882) delivered
judgment.

Par leur sentence, en date du 18 septembre 1880, les
Arbitres Officiels, auxquels I'honorable Ministre des
Travaux Publics de la Puissance avait référé la récla-
mation du pétitionnaire McPherson, lui ont adjugé la
somme de $500, comme compensation des dommages
lui résultant des travaux de ’extension du chemin de
fer Intercolonial dans la cité d’Halifax.

Se croyant 1ésé par cette sentence, le pétitionnaire
en a appelé 4 cette cour, en vertu de l'acte 42 Vic,, c.
8. Les griefs d’appel sont en substance,—que la sen-
tence en question est contraire 3 la loi et & la preuve, et
que le montant des dommages accordés est insuffisant.

La validité de la sentence est encore attaquée pour
la raison que le nom de I'un des Arbitres, qui n’a pas
entendu la cause, se trouve mentionné dans la sentence,
comme l'un de ceux qui l'ont rendue.
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Ce dernier grief a été abandonné lors de I'argument.

Cette sentence, comme toutes celles des Arbitres
Officiels, ne fait mention que du montant accordé au
pétitionnaire, sans indiquer les motifs de la décision ni
méme les items de la réclamation admis ou rejetés.
Cette adjudication générale, encore autorisée par le
statut, bien que depuis un appel ait été accordé des
sentences des Arbitres, m’oblige & faire un examen
complet et détaillé de tous les faits de la cause, sans
avoir l'avantage de pouvoir comparer les motifs des
Arbitres avec les raisons qui peuvent m’engager a
tomber d’accord ou 2 différer d’opinion avec eux. Je
me permettrai de faire observer, qu’en accordant ce
droit d’appel, je suis persuadé que non seulement l'ex-
écution du devoir Imposé a cette cour eut été rendu
plus facile; mais que les intéréts de la justice n’en
eussent été que mieux servis, en exigeant au moins
des Arbitres Officiels 'énumération, dans leur sentence,
des items admis ou rejetés par eux.

La propriété, a I'occasion de laquelle le pétitionnaire
a fait sa présente réclamation, est située dans la cité
d’Halifax et bornée & I'ouest par la partie du chemin
de fer Intercolonial, enire le dépét de Richmond et la
rue North de cette cité. Elle mesure cent cinquante
pieds sur la ligne du chemin de fer et s’étend sur Pest
environ deux cents pieds, jusqu’a ce qu'elle atteigne les
eaux du havre d’Halifax. Il s’y trouve un guai et des
bitisses employés a la construction des vaisseaux.
Pendant plusieurs années, le pétitionnaire a exploité ce
terrain comme chantier de construction et y a fait des
affaires tellement profitables, par la construction de
navires, que pour étre plus a portée de surveiller ses
travaux, il s’est construit dans les environs une rési-
dence cotiteuse.

L’exploitation de cette industrie, sur ce terrain en
question, se faisait avec toutes les facilités désirables
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—rien n’en génait l'accés par la rue Young sur le 1882
c6té sud; le voisinage ne lui causait pas de dangers McPrERrsoN
particuliers par les risques d'incendies. Mais, cet
état de chose a entiérement changé par suite de I'ex- el
tension de 1’Intercolonial par la rue Young, dont le Fua o ent.
niveau a été élevé de deux pieds et demi a cinq pieds, ——
afin de le faire correspondre avec le reste de la voie de
I’Intercolonial.

Cette élévation du niveau de la rue Young, le
passage fréquent, & peu prés toutes les dix-huit minutes,
des trains de chemin de fer, leur organisation et com-
position, qui exigent 1'allée et venue des locomotives i
presque tous les instants (shunting), ont rendu difficile
et dangereux, pour ne pas dire impossible, le transport
du bois de construction et autres matériaax nécessaires:
a P’exercise de son industrie, en passant pardessus la
voie ferrée qui maintenant obstrue la rue Young, par
laquelle il avait son accés ordinaire a son chantier.
In front de sa propriété, du c6té sud-ouest, le niveaun
du chemin de fer est de dix-neuf pieds au-dessus de
son terrain.

Dans le cours des travaux, il a été fait sous la direc-
tion des ingénieurs employés par le Gouvernement a
travers le remblai du dit chemin de fer, un canal
(culvert) qui a été continug, sur le terrain du pétition-
. naire une distance de cent-vingt pieds, tel qu'indiqué
sur le plan de la propriété produit en cette cause.

Avant la fin des travaux en question, la pression
des ecaux accumulées et retenues par le remblai en
ayant causé la rupture, le chantier du pétitionnaire s’est
trouvé inondé et couvert des débris du remblai. Par
suite de cet accident, des bois de construction et autres
matériaux ont été détériorés et emportés par les eaux.

Le pétitionnaire se plaint que les changements
apportés 4 la jouissance et exploitation de sa propriété,
par la comstruction des ouvrages en question, l'ont

[4
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mis dans 'impossibilité de continuer I'exercice de son

At 3 - ) -
McPrerson industrie dans son chantier; que ses boutiques, son
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outillage, ses matérianx de construction sont endom-
magés; sa propriété est devenue improductive et il est
lui-méme mis dans limpossibilité d’exercer une in-
dustrie dont il tirait honorablement sa subsistance et
celle de sa famille.

Pour se mettre 4 l'abri du danger d’incendie, résul-
tant du passage fréquent des locomotives, il lui fau-
drait s’éloigner de la voie ferrée; mais alors, pour se
procurer ’espace nécessaire, le pétitionnaire serait obligé
de faire, du coté du hivre, une chaussée s’étendant au
moins quatre-vingts pieds dans les eaux du hivre,—
ouvrage dont le coiit ne serait pas moins de cing a six
mille piastres.

La plupart des compagnies d’assurance ont déclaré,
par leurs agents, qu’elles ne prendraient ancune assu-
rance quelconque sur les valsseaux en construction
dans son chantier, en conséquence des risques trop
considérables d'incendies depuis I’extension du chemin
de fer; quelques-unes ont, cependant, déclaré qu’elles
en accepteraient a des taux extras, a la condition que
la proue (stem) du vaisseau fut a la distance d’ém_'iron
cent pieds du coté est du dit chemin de fer. Ce
qui exigerait la construction de la chaunssée (embanik-
meni) mentionnée plus haut. Construction qu'il ne
peut faire, faute de moyens.

Pour toutes ces causes, il réclame une juste com-
pensation pour le temps qu'il a été empéché d’exercer
son industrie, la diminution de valeur de son chantier,
perte de profits dans ses affaires, pour le passé et pour
I’avenir, et pour tous dommages causés, comme pour
ceux qui pourront ci-aprés survenir et qui pourraient
lui étre causés, dans son industrie et 4 sa propriété par
les travaux de construction de l'extension  du dit
chemin de fer et sa mise en opération. -
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11 estime & douze cents piastres par année le tort causé 1882
a ses affaires, et le dommage (injury) et la dépréciation McPagnsox
de sa propriété a six mille piastres. TrE 50 _—
Le pétitionnaire a fait entendre plusieurs témoins s
pour établir les allégations de sa requéte et le montant Fudh o ent.
de ses dommages.
De son cbté, la Couronne a fait uhe preuve tendant
3 diminuer le montant des dommages, mais sans pro-
duire de défense réguliére en réponse a la réclamation
du pétitionnaire. Je crois que les procédés suivis dans
ce cas sont conformes a la pratique du tribunal des
Arbitres Officiels. Ce n’est donc que par l'argument,
devant cette cour, du savant conseil de la Couronne,
gue l'on peut voir quels sont les moyens de défense
opposés aux griefs du pétitionnaire. 1lls sont au nombre
de trois, ce sont les suivants:
1°¢ La perte résultant soit de 1’1mp0551b111te d’as-
surer, soit de I'augmentation des primes d’assurance,
en conséquence des risques plus considérables résul-
tant des passages fréquents des locomotives le long du
‘chantier du pétitionnaire, ne donne en loi aucun titre i
une compensation.
2° Les inconvénients du passage pardessus le
chemin de fer lui-méme, éfant communs au public et
au pétitionnaire, ne donnent ace dernier aucun droit 4
une compensation.
89 Les dommages résultant de I'élévation du niveau
de la rue Young, indépendamment de la difficulté
d’accés a la propriété du pétitionnaire et le dommage
qui en est résulté pour son industrie comme construc-
teur de vaisseau, ne peuvent non plus former le sujet
d'une demande en indemnité.
Quant aux autres griefs du pétitionnaire, savoir:
1° Dommages qui peuvent résulter de la construc-
_ tion du chemin de fer, quoique aucune partie de la
propriété du pétitionnaire ait été prise pour le chemin,
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et aussi de la construction d'un canal (drain) fait sursa

S S a1 9 - Pl
McPrErsox propriété pour faciliter I’égout des eaux accumulées
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—_—

par la chaussée du chemin de fer;

2° Les dommages résultant de la rupture de la
chaussée du chemin de fer (embankment ;

8° Les dommages que le pétitionnaire peut avoir
soufferts en conséquence du changement de niveau de
la rue Young.

Le savant conseil a déclaré qu'il ne niait pas
l'existence du droit & une compensation pour les
dommages résultant de ces diverses causes. La ques-
tion pour ces griefs se réduira donc a savoir si I'indem-
nité accordée est suffisante. La sentence n'indiquant
aucun montant en particulier, ce n’est que par 'examen
de toute la preuve, sur ces divers griefs, qu'il est possi-
ble d’arriver 4 une conclusion sur la suffisance ou
I'insuffisance du montant accordsé.

L’enquéte a pleinement justifié les allégations du
pétitionnaire, quant aux diverses causes des dommages
dont il se plaint, mais elles ne sont pas toutes reconnues
en loi comme donnant droit & une indemnité.

Les questions de droit soulevées en cette cour ont
été fréquemment débattues devant les cours en Angle-
terre, et la jurisprudence sur ces divers points est bien
établie. A

Si les précédents sont fondés sur une loi analogue 2
celle qui régle la question des dommages résultant de
la construction des travaux publics dans ce pays, ils
sont parfaitement applicables 4 la cause actuelle. Mais
le savant conseil du pétitionnaire prétend que tel n’est
pas le cas. La 3le Vic, (D) c. 12, sur laquelle est
fondée la présente réclamation, est, dit-il, beaucoup
plus étendue que la loi anglaise ; elle ne contient pas,
suivant lui, comme cette derniére, les mots ‘“ injuriously
affected” du “ Lands Clauses Consolidation Aect,” 8 et 9
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Vic. c. 18 5. 68, qui ont tant de fois fait le sujet des 1852

décisions des plus hautes cours d’Angleterre. McPHERSON
' Yoy, .
Il en conclut que les dommages personnels et d’aun THE QuEEs,

tres résultant de certains inconvénients de la construc-
tion d'un chemin de fer n’ont été restreints, par la J::gi{::
jurisprudence anglaise, que par suite de l'insertion de o
ces mots “ imjuriously affected” qui, dit-il, ne se trou-
vent pas dans notre loi.

Cette assertion est elle correcte ?

Pour I'appuyer, le savant conseil a cité la sec. 84 de
la 31 Vie,, (D) c. 12:

If any person or body corporate has any claim for property taken
or for alleged, direct or consequent damage to property arising from
“the construction, or connected with the execcution of any public
work, &c. 4

Cette partie de la section, qui est la seule qui puisse
affecter la réclamation du pétitionnaire, n'a évidem-
ment rapport qu’an dommage, soit direct, soit indirect
(consequent) & la propriété et non i la personne- ni aux
affaires de l'exproprié.

La section 40 du méme acte, qui indique aux
Arbitres la régle & suivre dans leur estimation des
dommages, est encore plus formelle et contient sinon
les mémes termes, du moins en substance, la méme
restriction que 'acte impérial Elle est ainsi congue:

The Arbitrators, in estimating and awarding the amount to be paid
to any claimant for tnjury done to any land or property, and in estimating
the amount to be paid for lands taken by the Minister, under this Act,
or taken by the proper authority under any former Act, shall estimate
or assess the value thereof at the time when the injury complained of

was occasioned, and not the value of the adjoining lands at the time
of making their award.

Les expressions “ iwjuriously affected” de 1'acte im-
périal et “ injury done” dans la 31 Vic., (D) c. 12, peuvent
certainement é&tre -considérées comme parfaitement
équivalentes. Ainsi les décisions rendues sur l'inter-
prétation de l'acte impérial peuvent étre citées, avec
3 propos, pour Yinterprétation de notre statut. -
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Les deux parties se sont appuyées sur la cause du

McPrenson Metropolitan Board of Works v. McCarthy, (1) et chacune

.
THE QUEEN.

Reasons
for
Judgment.

I’a invoquée dans la partie qu'il croyait favorable a ses
prétentions.

En effet, cette cause a beancoup de similitude avec
Ia présente, il serait inutile d'en donner une analyse,
elle est trop bien connue.

Les principes afhirmés, dans argument, sont d’autant
plus applicables a cette cause, qu’il y a plus de resem-
blance dans la situation des propriétés faisant l’objet
des réclamations en indemnité. Comme dansle cas de
McCarthy, la propriété du pétitionnaire était, avant la
construction des ouvrages dont il se plaint, accessible
de deux manieéres ; par le havre d’Halifax dont elle est
riveraine, et par la rne Young qui la borne au cété
ouest, et qui servait de moyens de communication
ordinaire pour arriver i la propriété du pétitionnaire ;
mais 3 la différence du cas de McCarthy, qui avait accés
a sa propriété par une rue et par un dock, ce n’est pas
la communication par ean, mais l’accés par la rue Young
que 1’on a obstrué.

La construction de la chaussée du chemin de fer,
dont 1'élévation a cet endroit varie de deux pieds et
demi & cing pieds, le passage trés fréquent des locomo-
tives & cet endroit ont l'effet de rendre encore plus
difficile et plus dangereux le transport du bois de
construction par la rue Young et diminue si considé-
rablement la facilite d’accés & son chantier, que le
pétitionnaire a été en conséquence forcé d’abandonner
la construction des vaisseaux.

Si, d’aprés les décisions rendues en pareilles matiéres,
le pétitionnaire ne peut réclamer d’indemnité par
rapport au dommage fait 4 son industrie, par le nouvel
état de chose, 1l n’en est pas moins certain que sa pro-
priété, & quelque destination qu’il pourra maintenant

(1) L. R. 7 H. L. 243.
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I'employer, a considérablement diminuée de valeur 1882
réelle.. Quoiqu’elle soit bien située pour la construc- McPrErsox
tion des quais, elle ne pourrait pas méme étre avanta-,__ (56 SEN
geusement exploitée de cette maniére, & cause des
difficultés de faire des transports par la rue Young.

La construction du canal (drain), fait pour 1'écoule-
ment des eaux accumulées par la chaussée du chemin
de fer, a également l'effet de diminuer la valeur de
cette propriété en y amenant une plus grande quantité
d’eaun que celle qui, auparavant, s’y écoulait naturelle-
ment. '

Reasons

for
Judgment.

Ce canal est aussi un obstacle aux constructions qui
pourraient étre plus tard érigées a cet endroit.

Toutes ces circonstances réunies sont-elles suffisantes
pour justifier une demande en indemnité? Jele crois,
d’aprés les principes qui forment la base de la décision
dans la cause du Metropolitan Board of Works vs.
McCarthy (1).

Lord Cairns résume ainsi les faits de cette cause, qui,
comme je l'al dit plus haut, ont beaucoup d’analogie
avec la présente :

Now, my Lords, divesting the present case of the more precise des-
cription which I have read from the Case, it appears to me to amount
to this :—The occupier or tenant of a house has got, in front of his
house, two highways, the one highway being a road or a street, and the
other, immediately beyond and abutting upon the road or the street,
being a highway by water. The highway by water is taken away from
him—the highway by land remains. It appears to me that it is im-
possible to doubt that the destruction of the highwdy by water, situate
* as I have described if, is otherwise than a permanent injury to the
property in question, by whomsoever, or for whatsoever purpose, that
property may be occupied.

The case appears to me to be extremely analagous to a case decided
by the Court of Common Pleas before the present case, the case of
Beckett v. The Midland Reshway Co., (2) in which there was, in front of the
premises in question in that case, one single highway, the farther half,
or the farther third portion of which was taken off and blocked up by
the execution of the Defendant company’s works. It was there held

(1) L. R. 7 H. L. 243, @) L. R.3C. P, 82.
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that that was an injury which permanently and injuriously affected the
premises in question : and it appears to me to be a matter entirely
indifferent whether you have one highway, the farther half of which is
blocked up and destroyed, or whether you have a double highway,
first by land and then by water, and the part of the highway which

consists of water is blocked up and destroyed.

L'application de cette doctrine 3 la présente canse
est évidente. La seule différence, c’est qu'au lieu de
la communication par ean, c¢’est celle par la rue Young
qui a été obstruge. D’aprés l'opinion de Lord Cairns,
il est tout-a-fait indifférent que ce soit I'une ou I’autre,
le dommage n’en est pas moins réel et permanent et la
propriété, comme propriété indépendemment de 1'in-
dustrie qui peut y étre exercée, est diminnée de valeur.
Lord Chelmsford dit, dans la méme cause, (1) discutant
la cause de Ricket v. The Metropolitan Ry. Co. (2):

After adverting to the opinion of Chief Justice Erle in Chamberlain’s
case (3) which proceeded entirely upon the facts founded by the umpire,
that the value of the houses was depreciated, because the highway was
stopped up and the easy access which before existed to them was taken
away, I observed (4) that the case must be classed with the preceding
cases where the house or land of the person claiming compensation
was itself injuriously affected.

Un peu plus loin, Ie noble Lord s’exprime ainsi sur
les conséquences de 'obstruction a I'accés dela Tamise:

Now, it is stated as a fact in the special case here, that, by the access
given by the dock to and from the river Thames, the Respondent’s
premises were rendered more valuable as premises to sell or to occupy
with reference to the uscs to which any owner might pub them ; in
other words, that the access to and from the Thames by nieans of the
dock wasa valuable appendage to the Respondent’s premises ; and that,
by the stopping up and destruction of the dock, the premises hecame
and were permanently damaged and diminished in value. Is not this
an injury and damage to the Respondent distinet from what would be
sustained by the public generally, though probably shated in by other
occupiers of premises in the neighborhood of the dock ? And what
conclusion could fairly be drawn from the statcment, but that the
Respondent’s house was injuriously affected ?

(1) L. R. 7 H. L. 257. (3) 2 B &S. 617.
(2) L. R. 2 H. L. 175. (4) L. R. 2 H. L. 191.
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Comme il serait trop long de citer toutes les parties
de ce jugement qui sont applicables & la présente
cause, je réfere particuliérement a4 l'opinion de Lord
O'Hagan, (1) ou il discute la question de savoir si,
pour avoir droit 4 une compensation, le dommage doit
&tre causé aux constructions ou au fond méme de la
proprieté (structural damages), me contentant de donner
sa conclusion, qui est d'une application parfaite 3 la
présente cause, car, dans le cas actuel, aucune partie
du terrain du pétitionnaire n’a été prise pour la cons-
truction du chemin de fer. Il n'y a eu d’intervention
directe avec sa propriété que par la construction du
canal (drain), sans expropriation aucune du terrain
dans lequel il a été constrmit. Cette conclusion est
comme suit : ‘

In my judgment, therefore, whilst an injury common in kind and in
degree to the claimant and all the publie, or nicrely personal to him,
and not arising from the deterioration of the premises, or so remote.as
to be difficult or impossible of reasonable appreciation, may probably
be held to form no claim to eompensation, when, as here, the injury
is particular, consists in the diminution of the value of a holding, is
perfectly appreciable, and, in the particular case, has actually been

appreciated to a considerable amount, I am strongly of opinion that it
gives a clear title to compensation under the statute,

Appuyé sur ces autorités, je suis d’avis que les ob-
ppuy , (
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structions, causées par les travaux du chemin de fer en

question, en rendent beaucoup plus difficile I'accés &
la propriété du pétitionnaire, ainsi que la construction
du canal, ont eu pour effet d'endommager, d'une
maniére permanente, la valeur de sa propriété, indépen-

dq}mment de toute considération particuliére concernant

I'industrie que le pétitionnaire y exer¢ait.

" Cette diminution de valeur a été estimée par plusieurs
témoins dont l'évaluation varie de vingt a quarante-
cing par cent. Le pétitionnaire et quelques uns de ses
témoins 'ont méme estimée & la moitié de la valeur

(1) L. R. 7 H. L. 267.
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1882 totale de la propriété, qui est de dix mille piastres. Je

Syt . ) - 3 3 . .
MoPrEerson crois qu'en l'estimant au tiers de cette valeur, ce serait
v prendre une moyenne raisonnable, d’aprés les diverses

THEQfJEEN. ] ) . ) , i
——  évaluations faites par les témoins. C'est i cette esti-

Reascns

suaroton,, Mation que je m’arrdte et je porte, en conséquence, a la

——  somme de trois mille trois cent trent-trois piastres la

diminution de valeur réelle et permanente de la pro-
propriété du pétitionnaire.

Le pétitionnaire a seul fait I'évaluation des domma-
ges causés i sa propriété, motivés par la rupture de la
chaussée du chemin de fer. Il dit avoir fait un compte
de ces dommages, mais il ne I'a pas produit. La res-
ponsabilité pour les dommages est admise par le savant
conseil de la Couronne. Comme il n’y a pas d’autre
preuve que celle faite par le pétitionnaire, je les porte
a la somme de trois cents piastres, somme a laquelle il
les a évalués.

Il est indubitable, d’aprés la preuve, que le pétition-
naire, qui, avant les travaux en question, exercait
d’une manigre trés profitable I'industrie de construction
de vaisseaux, a été, en conséquence de ces travaux,
forcé d’abandonner cette industrie. Les dommages qui
lui en sont résultés sont certainement considérables;
mais, malheureusement, la jurisprudence ne m’autorise
pas & venir & son secours. Les dommages causés &
Pindustrie ou au commerce exercé par un propriétaire
dans sa propriété, n’étant pas, d’aprés l'interpretation
admise et consacrée par la cause ci-dessus citée et
plus spécialement par celle de Ricket vs. The Metropolitan
Railway Co. (1), de ceux qui peuvent étre compris dans
le statut. .

Dans cette derniére cause, ot cette question est
amplement discutée, la Chambre des Lords a adopté le
principe que, le Lands Clause Act et Railway Clause
Act ne donnaient pas le droit d’obtenir une indemnité

(1) L.R. 2, H. L. 175.




VOL. 1.] EXCHEQUER COURT REPORTS. 67

pour lJes dommages causés au commerce d'un hoételier, 1882
en conséquence des obstructions dont il se plaignait. TgrQuery,
. . : z . s ItA v,
Ce principe est affirmé dans la cause ci-dessus citée, MCPERRSON
Metropolitan Board of Works v. McCarthy (1). Lord \
. Reasons
Penzance en parlant de la cause de Beckett et de for
R L udgmeoent.
quelgues autres du méme genre, s’exprime ainsi (2) :

There is another rule, which is, I coneeive, well settled in these cases, *
namely, that the damage or injury, which is to be the subject of com-
pensation, must not be of a personal character, but must be a damage
or injury to the “land” of the claimant considered independently of
any particular trade that the claimant may have carried upon it Tlig
‘was decided in Reg v. Metropolitan Board of Works (3).

Par une application de ce principe a la présente
cause, je ne puis accorder au pétitionnaire les domma-
ges, si certains et considérables qu’ils soient, qu'il
a soufferts par suite de I'impossibilité, ou il a été
mis par la construction des travanx en question, de
pouvoir continuer la construction des vaisscaux dans
son chantier. :

Il en est de méme de sa réclamation pour I'angmen-
tation des risques d’incendies causés par le passage des
locomotives et de la difficulté d’obtenir des assureurs,
si ce n'est 4 des taux trés élevés.

La jurisprudence n’a pas, non plus, admis le droit a
une compensation pour ces sortes de dommages, qu'elle
considére comme ayant un caractére personnel et
comme étant trop éloignés et indirects pour donner
droit & une compensation.

Appeal allowed.
Solicitors for appellant : Stewart, Chrysler & Gormully.

Solicitors for respondent : O'Connor & Hogg.-

(1) L. R. 7 H. L. 243. (@) P, 262,
(3) L. R. 4 Q. B. 358.
538
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Coram TASCHEREAU, J.

PATRICK KENNEY......ccoovvvininnnnn. vees e SUPPLIANT ;

AND

HER MAJESTY THE QUEEN.,..........DEFENDANT.

Contract for carrying rails, breach of—Employment of persons other than

contractor to do work covered by contract—Reprosentations prior lo
Jormation of contract—Ividence—Measure of damages.

On the 9th August, 1885, the suppliant entered into a written contract

with the Dominion Government to remove and carry in barges all
the stecl rails that were then actually Janded, or that might there-
after be landed, from sea-going vessels upon the wharves in the
harbor of Montreal during the season of navigation in that year,
and to deliver them at a place called the Rock Cut on the Lachine
canal. Suppliant duly entered upon the execution of his con-
tract, and no complaint was made on hehalf of the Government
that his performance of the work was not entirely satisfactory,

Somctime in the month of September, and when the suppliant had

only carried a small quantity of rails, the Government, without
previous notice to the suppliant, cancelled the contract and
employed other persens to do the work that he had agreed to
perform.  Thereupon the suppliant filed a petition of right
claiming damages against the Government for breach of contract.

It was alleged by suppliant that M., who had acted on behalf of the

Government in making the contract with the suppliant, had
represented to him that a very large quantity of rails, amounting
to some 25,000 or 35,000 tons, would have to be carried hy the
suppliant as such contractor; and that it was upon this represen-
tation that he entered into the said contract and made a large
outlay with a view to efficiently removing and carrying the rails
and delivering them safely at their place of destination.

:Held :—(1). The fact that no stipulation embodying such representation

(2).

appeared in the written instrument was evidence that it formed
no part of the contract, ‘
That although the suppliant could not import into the formal -
contract any representations made by M. prior to it being
reduced to writing, yet under the terms of the written contract

he was entitled to remove all the rails landed from ships in the
port of Montreal during the year 1875, for the purpose men-
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tioned in the contract, and should have damages for the loss of
the profits that would have accrued to him if he had carried such
portion of the rails as was carried by other persons during the
continuance of his contract.

PETITION OF RIGHT for damages arising out of a
breach, by the Dominion Government, of a contract for
the carriage of goods. '

The suppliant in his petition alleged as follows: —

“1. Thaton or about the fourteenth day of July, in the
year of our Lord one thousand eight hundred and
seventy-five, there appeared in the issue of a news-
paper published in the city of Montreal called The Sun,
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an advertisement in the words and figures following,

that is to say :—

“MOVING OF STEEL RAILS.
“T0 BARGE OWNERS, FORWARDERS, &C.
~ “Tenders will be received by the undersigned until
Monday noon, 19th July, for the removing, handling
and piling of the steel rails of the Canadian Pacific Rail-
way from the wharves of the harbor of Montreal to the
Rock Cut at Lachine.
“ Full particulars can be obtained on applying at
the office of
“MORIN & CO.,,
“ Agent for the Minister of Pubiic Works of Canada.
“10 St. Nicholas St.”

“2. That in response to said advertisement your sup-
pliant being, at the time of the publication of said ad-
vertisement the owner of barges and engaged to some
extent in the forwarding business, applied at the office
of said Morin & Co. for full particulars of the nature
and extent of the work to be done in respect of said
removing, handling and piling of steel rails as men-
tioned in said advertisement; and upon the strength of
the information and particulars so obtained, in addition
to that contained in the said advertisement, your sup-
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1882 pliant tendered in writing to the said Morin & Co. for
Kexxzy the execution of the work referred to in the said
advertisement, ,
s, 8 In the early part of the month of August of said
of Tass. year, your suppliant was duly notified of the acceptance

~ of his tender for said work, and, in compliance with a
notice to that effect from said Morin & Co., your sup-
pliant at the said city of Montreal, before M. Francois
Joseph Durand, a notary public for the Province of
Quebec, entered into and executed a notarial deed of
contract between your suppliant and said Morin & Co.,
representing in that behalf your Majesty’s then Minis-

. ter of Public Works for Canada, for the execulion of
said work, and which deed of contract was in the
words and figures following, that is to say :(—

“ On this ninth day of the month of August, in the
year one thousand eight hundred and seventy-five.

“ Before M. Frangois Joseph Durand, the under-
signed notary public, duly commissioned and sworn
in and for the Province of Quebec, heretofore called
Lower Canada, in the Dominion of Canada, and resi-
ding in the city of Montreal, in the district of Montreal,
in the province aforesaid, came and appeared Louis
Edouard Morin of the city of Montreal, broker, esquire,
and herein acting as agent for the Minister of Public
Works of the Dominion aforesaid in the said city of
Montreal, for receiving, sending and shipping the rails
for the Pacific Railway of Canada, of the one part; and
Patrick Kenny of the same city of Montreal, wood-mer-
chant and trader, of the other part ; which parties
hereto have agreed and covenanted between themselves
as follows to wit: The said party of the second part
hereby undertakes to remove and to carry for the
Government of the Dominion of Canada all the steel
rails that are actually, or that will be, landed from sea-
going vessels on the wharves of the harbor of Montreal

v.
THE QUEEN,
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during this season of navigation, and deliver and lay 1882

on the ground the said steel rails at the place com- Krxyex
monly called the Rock Cut, on the Lachine Canal, sub-
ject to the terms and conditions hereinafter mentioned, . —
to wit: 4 of Facts.

“ 1st. The contractor shall take and receive the rails
within twenty-four hours after he shall have been
notified to take the delivery of the same. .

“2nd. The said rails are to be taken either from
ship’s tackles or on the wharves, wherever they may
have been landed.

¢ 8rd. Should the rails require to be drawn from the
place of landing to the barge or vessel employed by
the contractor of their transportation, the moving to be
done entirely at the said contractor’s expense.

“ 4th. All canal dues, if any, to be at the expense of
the said contractor.

“ bth. The ton for the purpose of regulating the price
of the carrying of the said rails is to be for the long ton’
of 2,240 pounds each. '

“ 6th. The rails are to be delivered, as aforesaid, at the
place called the Rock Cut, near Lachine. The locality
where they are to be delivered and laid shall be pointed
out by the agent of the Minister of Public Works of
Canada, or his authorized representative.

“Tth. The rails are to be piled by the contractor in
rows of 80 to 100 rails, piled chequered way ” (as per
diagram annexed to contract,) “ the same having been
first duly signed ne variatur by the parties hereto
and the subscribing notary public; the foundation for
receiving the rails to be supplied by the agent of the
said Minister; the said rails to be so piled to the height
that shall be indicated and ordered by the said agent.

‘“ 8th. The price hereinafter agreed to for carrying
the said rails will be considered and taken as including
all labor for handling, receiving, delivering, piling, &c.,

v,
THE QUEEN,
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1882  the said rails either in the harbour of Montreal, or at
Kessey the place of delivery aforesaid.
Tan ('S'UEEN. ‘“ 9th. Payments for the present contract aretobe made
et by the Minister of Public Works aforesaid on the pro-
of Facws. duction of the agent’s or hisrepresentative’s certificate,
or receipt, that the quantity delivered in the harbor
of Montreal will have been delivered at the Rock Cut
aforesaid according to the present contract.

“10th, However, twenty per cent of the contractor’s
money is to remain in the hands of the Minister of
Public Works, or his agents at Montreal, pending the
fulfilment of the contract.

“11th. The contracting party of the second part in
these presents to pay the expenses hereof as also of
two copies for the Minister of Public Works and his
agent.

‘““The price of the present contract, subject to all the
foregoing clauses, conditions, and stipulations, is to be
eighty cents per ton (80 cts.) of rails delivered and piled
as aforesaid at the Rock Cut above mentioned.

“This done and passed at the said city of Montreal,
in the office of the said F. J. Durand, on the day, month
and year hereinabove firstly written under the number

. five thousand six hundred and forty-one of the Repertory
of the notarial deeds of the said F.J. Durand, who has
kept these presents of record in his office; and these
presents having been first duly read to the said parties
hereto, they have signed in the presence of the said
notary who has also signed.

“4. That it was represented to your suppliant by the
said Morin & Co., acting as the duly authorized agents
in that behalf of your Majesty’s then Minister of Pub-
lic Works of Canada, as well in answer to your sup-
pliant’s inquiries for the particulars referred to in said
advertisement for tenders, as after said contract had
been awarded {o your suppliant as aforesaid, and both

T
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before and after said notarial deed of contract had been .

executed by your suppliant, that your suppliant would
have, as the _conti‘a.ctor for the said works, the remov-
ing, carrying, handling and piling of all the steel rails
belonging or consigned to the Government of Canada,
or to anyone on their behalf, for the Canadian Pacific
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Railway that then were landed and lying on any of.

the wharves of the harbor of Montreal, or that would
thereafter be landed at said harbor of Montreal during
the season of navigation of said year of our Lord one
thousand eight hundred and seventy-five, and that the
same would amount in gquantity to between twenty-
five thousand and thirty thousand tons of said rails.
“5. That your suppliant, acting upon the representa-
tions of said Morin & Co., as agents of your Majesty’s

said Minister of Public Works, taken in connection.

with said notarial contract, and its being distinctly
agreed to between your suppliant and said Morin &
Co., that your suppliant was to have the removal,
handling, carrying and piling of all the said rails then,
at the date of said contract, landed, or to be thereafter
during said season landed, at the port of Montreal, be-
longing or consigned to your Majesty’s Canadian Gov-
ernment, for said Canadian Pacific Railway, your sup-
pliant undertook the said work, and immediately after

the execution of said notarial contract entered upon

the execution of said work. .

© “8. That the said Morin & Co. were, for the purposes
of the matters hereinbefore mentioned, the duly au-
thorized agents of your Majesty’s then Minister of
Public Works for Canada, and as such advertised for
tenders, made the above mentioned representations as
to said work to your suppliant, and entered into the
contract with your suppliant-above set out and referred
to, and the said contract was accepted, adopted and
acted upon by the said Minister, and by your Majesty’s




14 EXCHEQUER COURT REPORTS. [VOL. I

1882 officers in that behalf, and payments were made there-
Kevvey under from time to time on behalf of your Majesty to
TrE ngEN_your suppliant, on account of said works contemplated

et in said contract. '
of ¥acs. ‘Y. That in order to carry out the works contemplated
T by said notarial contract, as interpreted by the said
representations of said Morin & Co. to your suppliant
in reference thereto, your suppliant necessarily either
abandoned or sub-let, at a great pecuniary loss to him-
self, several undertakings or contracts with other par-
ties which he then had on hand, and engaged eight
barges, with their crews, in addition to his own usual
number of craft and men, of all which facts your
Majesty’s Minister of Public Works had due notice

and knowledge through his said agents.

“8. That your suppliant, relying upon said notarial
contract and upon the representations of, and agreement
with, said Morin & Co., as agents as aforesaid of your
Majesty’s said Minister, as to the quantity of rails to
be dealt with by your suppliant under said contract,
incurred considerable extra expense in the erection of
derricks on the Lachine Canal for the purposes of said
work, which would have been unnecessary except for
the large quantity of rails contemplated to be removed,
handled and piled by him as aforesaid under said con-
tract, and which, in consequence of the cancellation of
said contract as hereinafter mentioned, were rendered
useless, and the expense thereof lost to your suppliant.

“9, That your suppliant supplied all the necessary
vessels, materials and men for the prosecution of said
works contemplated under said contract, and continued
to perform all the work required of him thereunder in
a manner quite satisfactory to the said Morin & Co. as
agents as aforesaid, and to the officers of your Majesty’s
then Minister of Public Works for Canada, having to
do with the execution of said work; and was always
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ready and willing during the whole of said season of 1882
navigation to carry out said contract if he had been K;g;:%yb
allowed so to do; but in or about the latter end of the . &IEEN.
month of September of said year of our Lord one thou- e
sand eight hundred and seventy-five, and when your of Facts.
suppliant had removed, handled and piled only a
small quantity of said rails, your Majesty’s said Minister
of Public Works for Canada, without any reason or
ground whatsoever, and without any previous notice
to your suppliant, summarily cancelled and put an end
to the contract hereinbefore mentioned with your sup-
pliant, and entered into a new contract with other
contractors for the removal, handling and piling of
the balance of the said steel rails contemplated to be
done by your suppliant under his said contract.

-*10. That there were in addition to said quantity of
said rails so removed, handled and piled by your
suppliant, a very large quantity of rails landed at the
harbor of Montreal during the season of navigation of
said year of our Lord one thousand eight hundred and
seventy-five, but the work in connection therewith
which your suppliant was entitled under his said con-
tract to do, namely, the removing, handling and piling
of said rails was given to other contractors as mention-
ed in the last paragraph hereof;and your suppliant con-
sequently lost the profits which he would have made
on his contract prices in respect thereof if he had been
allowed to do the whole of said work.

“11. That through the cancellation of said contract
your suppliant, in addition to the loss of profits above
referred to, sustained pecuniary loss by eleven of his
barges, with their crews, numbering about fifty men,
employed specially for the purposes of said contract,
and who had to be paid by your suppliant for the
whole balance of said season of navigation, being
thrown out of employment; and also in consequence of
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the facts alleged in the seventh, eight and ninth para-
graphs hereof.

“12. That your suppliant never in any way signified
to the said Minister any unwillingness on his part to
continue sald work, or any want of preparation so to
do, but, on the contrary, was always ready and anxious
to proceed therewith, of which said Minister was well
aware, and up to the time of the cancellation of said
contract had done and performed every act and thing
necessary on his part of said contract to the entire
satisfaction of said Minister and his officers in that
behalf, and has always been ready and willing to con- -
tinue to carry out said contract on his part.

““13. That your Majesty’s then Minister of Public
Works, as your suppliant is informed, gave as a reason
for his cancellation of said contract that it had been
determined by him shortly before said cancellation to
have the balance of said rails carried to and piled at
Kingston, in the Province of Ontario, instead of at
Rock Cut, Lachine, as contemplated under said con-
tract ; and that, therefore, a new contract was made
with other contractors. But your suppliant submits
that before a coniract was entered into with other con-
tractors for said work, as changed,your suppliant should
have been requested to transport to, and pile, said rails
at Kingston, according to said new determination of
said Minister, which your suppliant would have done
after being remunerated fairly in addition to his prices
under said contract, and upon also being reimbursed
his loss and damages sustained by breach of said
notarial contract; but your suppliant was never re-
quested or given an opportunity so to do.

‘“14. That the moneys necessary for the payment of
your suppliant for the execution of the said contract, as
originally contemplated to be done, and at the prices
therein mentioned, had been duly voted by Parliament,
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and your suppliant has been paid from time to time
under said contract for work actually done by him
thereunder. : .
“15. Your suppliant submits that he was entitled to
the work of removing, carrying and piling, in the
manner and at the prices mentioned in said notarial
contract, of all the steel rails belonging or consigned fo
the Government of Canada, or to any one on their
behalf, for the Canadian Pacific Railway, lying on the
wharves of Montreal harbor, on the day of the date
of said contract, or delivered or landed at any place in
said harbor, after said date, during the season of navi-
gation of the year of our Lord one thousand eight
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hundred and seventy-five; and that by reason of the

cancellation of said contract by your Majesty’s said
Minister, before all said rails had been so removed by
your suppliant, and by your Majesty’s said Minister
giving said work to other contractors, your suppliant
has sustained serious actual loss and damage ; and has
besides been thereby wrongfully deprived of his profits
in said work, for all which he is entitled to be paid
by your Majesty.

“16. That in all the matters aforesaid in which your
Majesty’s said Minister of Public Works for Canada
acted or dealt with your suppliani, either directly or
through his said lawfully authorized agents, in refer-
ence to said contract and work to be done thereunder,
the said Minister acted on behalf of your Majesty, and
as representing your Majesty in that behalf.

17. That your suppliant has made several appli-
cations to your Majesty’s Government for the Dominion
of Canada, through the proper department in that
behalf, for a settlement of his claim above mentioned,
and has furnished particulars thereof -and asked that
the same should either be paid or submitted to your
Majesty’s Official Arbitrators for the Dominion of
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Canada for award thereupon, but he has been unable
to obtain compliance with any of his requests.

“Your suppliant therefore humbly prays:—

1. That it may be declared that your suppliant was
under the circumstances set forth in this petition, by
vjrtue of the said notarial contract, entitled to do and
perform all the work of removing, carrying, handling,
and piling the steel rails mentioned in the 15th
paragraph of this petition, at the prices, upon the
terms, and in the manner in said notarial contract set
forth.

‘2. That it may also be declared that in consequence
of the cancellation of said contract, as in the 9th para-
graph of said petition set out, your suppliant is
entitled to be paid the actunal damages sustained by
him - directly and indirectly in consequence of the
breach of said contract by your Majesty’s said Minister
of Public Works, and also the profits which your sup-
pliant would have earned had said contract not been
cancelled and put an end to as aforesaid.

“3, That the sum of ten thousand dollars, or such other
sum as may be found proper under the circumstances,
may be paid to your suppliant by your Majesty for the
direct and indirect loss and damages, as in this petition
set forth, sustained by him by reason of the said
breach and cancellation of said contract on behalf of
your Majesty, and for loss of profits which your sup-
pliant would have earned upon said work, and for
interest on both damages and profits from the first day
of October in the year of our Lord one thousand eight
hundred and seventy-five.

‘4. That, if necessary, an account may be taken of
said damages, and of the profits which your suppliant
would have earned if said contract had not been can-
celled, and also of interest upon both damages and
profits from the date above mentioned.
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“5. That your suppliant may be paid what,upon said
account being taken, shall be found due to your
suppliant, and interest as aforesaid.

“ 6. That your suppllant may be paid his costs of this
suit.

“%7. That your suppliant may have such further and
other relief as in the premises may seem just.

“The following defence was pleaded by the AttorneyQ
General for.the Dominion of Canada, on behalf of Her
. Majesty, to the petition of right :—

“ 1. The facts set forth in the first and second para-
graphs of the suppliant’s petition of rlght are believed
to be true.

“2. The suppliant entered into a written contract of
the character mentioned in the third paragraph of the
said petition, but for greater particularity leave is asked
to refer to the said contract at the trial of this cause.

“3. The said Morin & Co. had no authority to make
- the representations alleged to have been made by them
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in the fourth paragraph of the said petition; they did

not make such representations to the suppliant, and it
is submitted that even if such representations were
made by the said Morin & Co. they would not affect
the terms of the written contract between the sup-
pliant and Her Majesty, nor control the rights of either

party thereunder
“4. The said Morin & Co. had no authority to enter
1nt0 any agreement other than the written agreement
mentioned in the third paragraph of the suppliant’s
petition of right ; no such agreement as that referred to
in the fifth paragraph of the said petition of right was
made or entered into between the suppliant and the

said Morin & Co.
- %5, The said Morin & Co. were not the agents of Her

Majesty’s Minister of Public Works for any purpose -

othpr than to receive tenders and enter into the written
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1882 contract for the execution of the work therein specified.
Kuoxnoy They had no authority from Her Majesty's said Minis-
T &EE;_ter of Public Works to make any representations with
—— respect to such work, as alleged in the sixth paragraph
of Facts. Of the said petition of right.

- “0. Her Majesty’s Attorney-General knows nothing of
the facts set out in the seventh and eighth paragraphs
of the suppliant’s petition of right, and therefore denies
the same.

“47. Astothe ninth paragraph of the suppliant’s peti-
tion of right, Her Majesty’s Attorney-General believes
that the suppliant performed his work under the said
contract in a satisfactory manner. He denies that the
said contract was cancelled and put an end to as alleged,
and that a new contract with other contractors was
entered into for the removal, handling and piling of the
balance of the said rails contemplated to be done by
the suppliant under the said contract, and he says that
the suppliant was allowed to perform all work under
said contract which he was entitled to perform there-
under.

“8, Her Majesty’s Attorney-General denies the facts
and statements set forth and alleged in the tenth para-
graph of the said petition.

“9. Her Majesty’s Attorney-Greneral has no knowledge
of the facts set out in the eleventh paragraph of the
suppliant’s petition of right, and denies the same. '

“10. As to the thirteenth paragraph of the said peti-
tion, Her Majesty’s Attorney-General says that subse-
quently to the making of the contract in the third
paragraph mentioned and set out, it was found neces-
sary in the public interests that certain steel rails
which arrived at the harbor of Monireal during the
navigation season of the year 1875, intended for use
upon the Canadian Pacific Railway, should he carried
to and piled at Kingston in the Province of Ontario ;
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that the said rails were carried to and piled at Kingston 1882
aforesaid, by persons employed by Her Majesty's then RKaynry
Minister of Public Works, or his agent ; but it is denied THE 5‘0 CEN.
that in so doing Her Majesty committed any breach of ——__
the said contract with the suppliant, and no obligation or wacts.
rested upon the said Minister of Public Works to re-
quest the suppliant to transport to and pile the said
steel rails at Kingston, as the said rails formed no
portion of the rails that it was contemplated or in-
tended by the said contract should be carried and re-
moved by the suppliant.
“11. As to thu fifteenth paragraph of the suppliant’s
petition of right, Her Majesty’s Attorney-Gr¢neral says,
that the suppliant was not entitled under the terms of
the said contract to remove, carry and pile any steel
rails belonging, or consigned, to the Government of
Canada from the wharves of the harbor of Montreal,
other than such steel rails as the suppliant was notified
to take and remove ; and it is denied that the suppliant
was entitled to remove, carry and pile all the steel rails
which were delivered or landed at any place in the
said harbor during the season of navigation of the year
1875. o
“12. With the exception that the said contract in
writing was entered into on behalf of the said Minister
of Public Works for Her Ma,jesty,‘ the statements con-
tained in the sixteenth paragraph of the said petition
are denied.”
The suppliant joined issue upon these pleas.
The case was heard before Mr. Justice Taschereau.

Ferguson and Hall for the suppliant ;

Davidson Q.C. and Hogg for the respondent.
The facts of the case are fully stated in the judgment

TAsSCHEREAU, J. now (March, 6th 1882) delivered
jud§ment.
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On the 14th of July, 1875, the Government ot Canada,

Kenyey through one Louis Morin, whose agency in the matter

.
THE QUEEN,

Roasons
for
Judgment.

is admitted, advertised for tenders for the removal of
Canadian Pacific Railway rails from the harbor of
Montreal to the Rock Cut at Lachine in the following

terms :—
MOVING OF STEEL RAILS.

To Barge Owners, Forwarders, etc.

Tenders will be received by the undersigned until Monday mnoon,
19th July, for the removing, handling and piling of the steel rails of
the Canadian Pacific Railway, from the wharves of the Harbour of
Montreal, to the Rock Cut at Lachine.

Full particulars can be obtained on applying at the office of

. MORIN & CO.,
Agents for the Minister of Public Works of Capada.
10 8t. Nicholas Strest.

The suppliant put in a tender according to the said
advertisement, and, his tender having been accepted,
entered into and exccuted a notarial deed of contract
with the Government of Canada, represented in that
behalf by the said Morin, for the removal of the said
rails.

This contract is in the following words :—

On this ninth day of the month of August, in the year one thousand
cight hundred and seventy-five ;

Before M. Francois Joseph Durand, the undersigned Notary Public,
duly commissioned and sworn in and for the Province of Quebce,
heretofore called Lower Canada, in the Dominion of Canada, and re-
siding in the city of Montreal, in the district of Montreal, in the
province aforesaid, came and appeared Louis Edouard Morin, of the
said city of Montreal, broker, esquire, and herein acting as agent for
the Minister of Public Works of the Dominion aforesaid in the said
city of Montreal for receiving, sending and shipping the rails for the
Pacific Railway of Canada, of the one part ; and Patrick Kenny of the
same city of Montreal, wood merchant and trader, of the other part ;
which parties hereto have agreed and convenanted between them-
selves as follows, to wit :—

The said party of the second part hereby undertakes to remove and
carry for the Government of the Dominion of Canada, all the steel
rails that are actually, or that will be, landed from sca-going vessels on
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the wharves of the harbor of Montreal during this season of naviga- 1882
tion, and deliver and lay on the ‘gromld the said stecl rails, at the place K;}'I:T;;BY
commonly called the Rock Cut, on the Lachine Canal, subject to the 9.
terms and conditions hereinafter mentioned, to wit :— TaE QUEEN,
1st. The contractor shall take and receive the rails within twenty- “H“_mm;
four hours after he shall have been notified to take the delivery of the for
) r Judgment,
same,
2nd. The said rails are to be taken either from ships’ tackles, ox on
the wharves, wherever they may have been landed.
3rd. Should the rails require to be drawn from the place of landing
to the barge or vessel employed by the contractor for their transporta-
tion, the moving to be done entirely at the said contractor’s expense,
4th, All canal dues, if any, are to be at the expense of the said
contractor,
5th. The ton for the purpose ot regulating the price of the carrying
of the said rails is to be the long ton of two thousand two hundred and
forty pounds each.
6th. The rails are to be delivered as aforesaid at the place called the
Rock Cut, near Lachine. The locality where they are to be delivered
and laid shall be pointed out by the agent of the Minister of Public
‘Works of Canada, or his authorized representative.
7th. The rails are to be piled by the contractor in rows of eighty to
one hundred rails, piled chequered way [as per diagram annexed to
contract}, the same having been first duly signed ne wvariatur by the
parties hereto and the subscribing notary public; the foundation for
1eceiving the rails to be supplied by the agent of the said Minister ; the
said rails to be so piled to the height that sball be indicated and
ordered by the said agent.
8th. The price hereinafter agreed to for carrying the said rails will
be considered and taken as including all labor for handling, receiving,
delivering, piling, etc., the said rails either in the harbor of Montreal
‘or at place of delivery aforesaid. ‘
9th, Payments for the present contract are to be made hy the
Minister of Public Works aforesaid,on the production of the agent’s, or
hisrepresentative’s, certificate, or receipt, that the quantity delivered in
the harbor of Montreal will have been delivered at the Rock Cut
aforeraid according to the present contract, 4
10th. However, twenty per cent. of the contractor’s money is to
remain in the hands of the Minister of Public Works, or his agents at
Montreal, pending the fulfilment of the contract,
11th. The contracting party of the second part in these presents to
pay the expenses thereof, as also two copies for the Minister of Public
Works and his agent.

6% -
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1882 The price of the present contract, subject to all the foregoing clauses,
=~ conditions and stipulations, is to be eighty cents per ton (80 cents) of

KEiNEY rails delivered and piled as aforesaid at the Rock Cut above mentioned

THE Q.UEEN. This done and passed at the said city of Montreal, in the office of the
Stoasoms 5014 F. J. Durand, on the day, month and year hereinabove firstly
L written, under the number five thousand six hundred and forty-one of
the repertory of the notarial deeds of the said ¥. J. Durand, who has
kept these presents of rccord in his office ; and these presents having
been first duly read to the said parties hereto, they have signed in the

presence of the said notary, who has also signed.

Upon a breach of this contract by the Crown, the
suppliant bases the claim for damages contained in his
petition of right.

There are counts in the petition wherein the sup-
pliant alleges that the said Morin. acting for the Crown,
represented to him that a quantity of not less than
25,000 to 35,000 tons would have to be removed under
the said contract; and that, acting under such represen-
tations, the suppliant entered upon the said contract
and made a large outlay in preparing to execute the
same, which he would not have done if such represen-
tations had not been made to him. He also alleges
that he removed and carried only a small proportion
of the quantity so represented by Morin ; and that he
consequently suffered damages, which he now claims
from the Crown.

On this part of the case, I am against the suppliant;
and I hold that the representations alleged to have
been made by Morin, (had they been proved, which
is more than doubtful as I view the evidence,) were
unauthorized, and do not bind the Crown. The parties
having entered into a written contract, the written
instrument must be held to contain a complete record
of their conventions and agreement. If the suppliant
desired from the Crown a covenant or stipulation that
not less than 25,000 or 85,000 tons would have to be
removed, he should have seen that it was inserted in
the written instrument. The fact that such a stipulation
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is not to be found in the instrument is evidence that 1882
‘it was not made part of the contract. Again, if, as the K}&;Ey
suppliant alleges, this condition that not less than
a certain given quality of rails should be removed v
* by the suppliant had formed part of the negotiations | for
between the parties antecedent to the execution of the
deed of contract, and was, consequently, present to the
mind of the suppliant at the time of the said execu-
tion, it must be presumed that such a condition has
been left out of the instrument embodying the obli-
gations and covenants of the parties either because
the suppliant thought that if he mentioned it then the
Crown would not consent to the contract at all, or be-
cause he, of his own accord, abandoned the condition,
or because he tried to get it inserted in the deed and
the Crown refused to agree to it.

On the other part of the case, I am with the sup- .
pliant. I do not attach much importance to the verbal
evidence produced in the case, except, of course, as to
the amount of damages. I am of opinion that the
written instrument in its very terms supports the
contention of the suppliant, and that under it he was
entitled to have the removal of all the rails landed
in Montreal in 1875 for the Canadian Pacific Railway.
The Government having taken away from him the
removal of a part of the said rails, is answerable in
damages for this breach of contract on their part. The
very first clause of the contract shows this clearly, in
my opinion. The contention on the part of the respon-
dent is that after the removal of, say, only ten tons of
rails, and after only twenty-four hours work, the Crown
could have cancelled the contract with the suppliant
and have given the work to any one else ; the Crown
even going so far as to say that a new contract in pre-
cisely the same terms as that of the suppliant, that is
to say, a contract to carry the rails to Lachine, might

THE QUEEN
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have been entered into with third persons, notwith-
standing the fact that it is admitted that the suppliant
performed his work satisfactorily. I cannot adopt this
interpretation of the contract. _

Now, as to the question of damages. It is proved
that the suppliant carried 11,000 tons of rails (in round
numbers), and that 17,000 tons is the quantity that
arrived in 1875, besides what had been sent to Thunder
Bay and Duluth before the contract was made with the
suppliant, the right to have carried which, of course,
cannot be claimed by him. Out of these 17,000 tons,
one thousand tons never were landed at Montreal, but
were delivered at Quebec for the Intercolonial Rail-
way ; leaving 16,000 tons landed at Montreal during
the season for the Canadian Pacific Railway.the removal
of which the suppliant had a contract for. This leaves
5,000 tons (in round numbers) in respect to the carriage
of which the suppliant can claim damages. By the
evidence in the case these damages are established at
30 cents per ton, making $1,500.

Accordingly, I give judgment for the suppliant for
¢1,500, with interest from the seventh day of April,
1881, and costs.

Petition allowed with costs.
Solicitor for suppliants: A. Ferguson.

Solicitors for defendant : O’'Connor & Hogg.
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JOHN C. BURTON, DOUGLAS B. May 16,
WOODWORTH axp JOSEPH E.{ (PUPPLIANTS)  —
WOODWORTH. ..o v vemnririns | APPELLANTS; |
AND

HER MAJESTY THE QUEEN............RESPONDENT.

Eapropriation of land _fdr purposes of a ravlway gravel pit—31 Vie., ¢. 12,
socs. 25-40—DBasis of valuation.

B. & Co. were owners of a lot of uncleared land in the Parish of St.
Paul, Province of Manitoba, upon which certain agents of the
Dominion Government had entered at different times, under the
provisions of sec. 25 of 31 Vie.,, c. 12, and taken therefrom large
quantities of sand and gravel for the purposes of the Canadian
Pacific Railway, amounting in all to some 82,000 cubic yards.
For the sand and gravel so taken the Government offered B. & Co.
$72.50, which they refused to accept. The claim was then refirred
to the Official Arbitrators, who valued the property as farm land
and awarded B. & Co. $100 in full compensation and satisfaction
of their claim. '

On appeal from this award,

Held:—That the Official Arbitrators were wrong in assessing the damages
in respect of the agricultural value of the land ; and that such as-
gessment should have been made in respect of its value as a sand
and gravel pit,

Semble—Where lands are taken which possess capabilitics rendering
them available for more than one purpose, under sec. 40 of the
Public Works Act (31 Vic., c. 12), compensation for such taking
should be assessed in respect of that purpose which gives the lands
their highest value.

APPEAL from an award of the Official Arbitrators.
The appeal was heard before Mr. Justice Taschereau.

Ferguson for the appellants;
Hogg for the Crown.

The facts of the case are fully set out in the judg-
ment.
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TASCHEREAU, J. now (May 15th, 1883) delivered
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THE QUEEN.,
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Section 25 of 31 Vic. ¢. 12, an act respecting the
public works of Canada, enacts in substance that the
Minister of Public Works and his agents may enter
npon any uncleared or wild land, and take therefrom
all timber, stones, gravel, sand, clay or other materials
necessary for the Public Works of the country, for
which compensation shall be made at the rate agreed
on, or appraised and awarded, as provided for in the
subsequent sections of that statute. The provisions of
this statute are extended by 33 Vic, c. 23 to any claim
against the Government of Canada, or against any of
the departments of state.

- The Government, by its agents, in the exercise of the
powers thus conferred upon them, entered upon lot 93
in the parish of St. Paul, Manitoba, at different times
before the year 1881, and took away from the said lot
of land a large quantity of sand and gravel required
for the construction of the Canadian Pacific Railway.

This, as well as the claimant’s property in the sand
and gravel so taken, is admitted. The quantity of said
sand and gravel so taken away is also now admitted
on hoth sides to have been 82,000 cubic yards.

The Government offered the claimants $72.50 in all
for the 82,000 yards of material taken. Upon the claim-
ants refusal to accept that sum, a reference to the
Official Arbitrators was made by the Minister of Rail-
ways, under the statute, and upon that reference the
Official Arbitrators awarded the claimants the sum of
$100 as full compensation for their claim. The claim-
ants, dissatisfied with the award, then appealed to this
court from the decision of the Arbitrators, under the
act 42 Vic. c. 8, which gives them the right to such
appeal.

The only question to be now determined is the amount
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of compensation to be paid to the claimants for the 1883
sand and gravel so taken. Fifteen witnesses were ex- Bunrox
amined before the Arbitrators, Woodworth, the firstp &EEN.
witness, proves nothing as to the value of the gravel. _—
John C. Burton, the second witness, and one of the  for =
claimants, swears that since 1880 he has sold over

46,000 yards of gravel at twenty-five cents per yard:

James G. McDonald, the next witness 1s a building

contractor at Winnipeg, and, as such, uses a large
quantity of sand, and also deals in sand and gravel.
He sells sand and gravel at a pit situated four miles
further from Winnipeg than the claimants’ pit, at $5 a
carload of ten yards. He swears that if he owned the
claimants’ pit, he would not sell the gravel for less
than ten cents a yard, but thatif there were no railway
and no city in its neighborhood, the pit would be worth
nothing at all. Elijah Griffith, the next witness, is a
manufacturer of artificial stones at Winnipeg, and, as
such, uses a great quantity of sand and gravel. He
knows the claimants’ pit, and would not sell the gravel
and sand for less than twelve or fifteen gents per yard,
if he owned it. Good sand and gravel, he says, are
scarce in Winnipeg. Alex. T. McLean is the next wit-
ness, and a very important one from the fact that he
was the Government’s engineer in charge of the pit in
question when the gravel was taken, and is, moreover,
said by Mr. Schreiber, the Government Chief Engineer,
(who was examined in this case), to be a reliable man
and a good engineer; by Joseph Kavanah, of Ottawa,
merchant, he is also said to be a faithful, honest and
respectable man. McLean swears that ten centsa yard
for the sand and gravel taken from that pit, is a very
reasonable charge. Being examined before the court,
de movo, he says, on the question of value:

The sand and gravel there is of a superior quality. Supposing that
no railway had been built there, that gravel and sand in the years
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1879, 1880, 1881 and 1882 would have been worth, lying there in'its
natural state, not less than eleven cents per cubic yard, I would not
have taken that price for it had I owned the land. I was cight years

Tur QueEeN.in Manitoba. I would have valued that gravel at fourteen cents per

Reasons
for
-Fudgment.

cubic yard. Tt is the finest quality I ever saw. There is considerable
gravel in the vicinity there, but of inferior quality than that on lot
No. 93. There is not an inexhaustible quantity. The Bird’s Hill bal-
Iast pit in question is situate and lying at about seven and three-quarters
miles east of Winnipeg. There is no sand or gravel to be easily got
for the Pembina Branch of the Canadian Pacific Railway in the vicinity
of said line of railway.

I know that for different purposes gravel was sold at twenty-five
cents per cubic yard to private parties for building purposes, and for
cement pipes in the city of Winnipeg.

Q. How du you arrive at the caleulation that the sand and
gravel was worth eleven cents a yard in its natural state in the hed
without the railway? Ans.—As Winnipeg required it, it would
have built a tramway to get sand at that pit. I mean the persons
intevested to get the sand.

Without arailway at all there, that sand would have beenr of an addi-
tional value to the Iand, but I cannot say to what extent. I do not
consider that the value of the land was considerably increased
by the building of the railway. On lot 92 there is a good deal of sand
and gravel, but not lot 91. I do not know how far the Bird’s Hill
ranges, but it is not all good quality. I have seen test pits made for
the purpose of ascertaining the quality of gravel at different places
in that hill. If I owned that pit I would have taken, for a very large
quantity of sand, perhaps a little less than fourteen cents a yard.”

Joseph Kavanagh, who was the next witness ex-
amined, is a merchant in Ottawa, and has often been
in Manitoba, says :(—

Know the gravel pil in question, its location and value. I am not
interested there. Owing to the proximity of that gravel pitto the city
of Winnipeg, and the fact that it is the only good gravel pit in the
vicinity of Winnipeg, I consider that it is worth a good price. Taking
the sand and gravel in its natural state, I should average its value in .
the pit at 15¢. per cubic yard; but without a road there I should value
it at 10 cents a yard, at least.

That gravel was necessary for Winnipeg. It was of a superior quality.

- The running of the road hasincreased the value of the land in that

neighborhood, and it has also inecreased the value of that sand and
gravel from 10 to 15 cents a yard.
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And on cross-examination he says :—

Q. What was the land worth prior to the opening 'of that ballast
pit? A. I cannot say, the gravel is more valuable there than it is here,
That is my reason to value it at ten cents per yard without a railway.

G. C. Brophy, who is a civil engineer in the employ
the Government, and who, Mr. Fleming, another wit-
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ness in the case, says is a good man, was the engineer

of that part of the road where this very gravel was
used, and when it was used, says :—

I was in Winnipeg in 1879 employed by the Government. I know
Bird’s Hill Gravel Pit. Without any railway there at all, in my opinion
gravel and sand at that pit would be worth from ten to twelve cents per
cubic yard ; it is of a superior guality, one of the finest gravels I have
ever seen ; well loeated for different purposes. That gravel was
worth more in 1879, 1880, 1881 and 1882, than ten or twelve
cents a cubic yard. I was the engineer in charge of the con-
struction of the Pembina Branch, and the ballast taken at Bird’s
Hill was used on the road under my direction. Bird’s Hill is about six
or seven miles from Winnipeg. I have lived in Winnipeg, With the
road now constructed and in operation, I value the gravel at Bird’s
Hill at fifteen or rixteen cents a cubic yard at least. For the railway
purposes we eannot get elsewhere as good gravel as that at Bird’s Hill ;
and this pit is of easy access. That gravel is also very convenient
for Winnipeg.

On cross-examination he Says i—

“ Q.—What was the sand or gravel worth in large qua.ntltles in
its natural state in the ground, without any railway ; the same having
to be removed by carts or venicles, about 18797 Ans.—From ten
to twelve cents per cubicyard., The Red River runs between Winni-
peg and the Bird’s Hill. There was no bridge on that river in 1879.

Q.—Did the building of this wailroad and the construction of
the bridge across the Red River increase the value of that gravel at
Bird’s Hill, aud to what extent? Ans.—Yes; and in my opunon
from four to five cents per cubic yard. No doubt the opening of the
gravel pit and the running of a spur would have enhanced its value. In
reference to the scarcity of gravel I speak of my own experience in
1879, and I know nothing of my own personal. knowledge of any
other pits being open since I left Manitoba.

Q—Do you base your opinion of the value of the sand and
gravel, in its natural bed, at from ten to twelve cents per cubic yard on
account of its scarcity and proximity to the city of Winnipeg in 1879 ?
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Ans—Yes ; and this irrespective of any railway running there, and
also on account of its quality.
Q.—In speaking of the value of gra.vel and sand at ten to

THE QUEEN.twelve cents at Bird’s Hill, do you apply that rate or price to the large

Reasons
for

Judgment.

guantities, say, 80,000 cubic yards taken away in 1879 and 18807
Ans.—VYes; if that quantity was taken for any other purpose than
than that of ballasting I would still consider that it would be worth
ten or twelve cents. For the purpose of ballasting I consider that it
was worth more. By this I mean that as compared with any other
gravel used for ballasting purposes, either on the Pembina Branch or
Section 14 adjoining, up to the fall of 1879, at the time of the closing
of the ballasting in that year, it was worth at least twenty cents per
cubic yard in its natural state in the pit. I saw the gravel used and
taken from the pits on the line of Section 14,

Hugh Sutherland who is member of the House of
Commons for Selkirk County, Manitoba, says :—

Have lived in Winnipeg since ten years. Knew the ballast pit in
question, it is of a very good quality of gravel and sand. Without any
railway at all running there it would be a valuable gravel pit on
account of the guantity of gravel and its proximity to the city of
Winnipeg.

Cross-examined :—

The building of the railway has increased the value of gravel and
sand at Bird’s Hill ; it has materially added to the value of all gravel
and sand there. From the first time I heard of the pit in question, I
have always attached a great value to it ; more so on account of its
proximity to the city.

A. W. Ross, member of the House of Commons for
Lisgar, Manitoba, corroborates Mr. Sutherland’s evid-
ence. Without a railway running there at all, he says,
the claimants’ pit would be a very valuable property.

H. 8. Westbrook, of Winnipeg, testifies to the same
effect, and corroborates Sutherland’s and Ross’ testi-
mony, which he heard.

This closes the evidence adduced by the claimants.

Thomas Nixon, was the first witness examined on the
part of the Crown. He merely testified that about
1876 he bought some of the land for a gravel pit from
the neighboring lots for five dollars an acre.
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William Crawford, the next witness for the Crown,
says that in 1876 the value of this land was from two
to five dollars an acre.

- On cross-examination he says : —

In this valuation I do not take into account the value of the
gravel, My valuation was based on its value for agricultural-land.
I know the gravel pit in question ; I would consider from the look of
it that the gravel and sand there is of a very good quality, but I do
not know the price of such gravel per cubic yard.

The pit at Bird’s Hill and the pit at Little Stony Mountain are the
only gravel pits near Winnipeg that I know of.

To Mr. Simard : _

If there weré no railway I do not think that gravel would have
been of much value.”

James Rowan, the next witness, says nothing as to
the value of the gravel.

Mr. Schreiber, the Government Chief Engineer,is next
examined for the Crown. He does not say if he ever
has seen the locality in question, or if he has a personal
knowledge of the facts he speaks of. In the Dominion
City ballast pit, he says, the Government had paid from
forty to sixty dollars an acre for ballasting purposes.
He was aware that a part of Bird’s Hill ballast pit could
have been purchased at five dollars an acre. He says
that ten cents a yard for that gravel is a very large
price, and that he considers the value given to claim-
ant’s property by the construction ot the railway far
in excess of any possible damages to the property by
reason of the removal of gravel by the Government.

Mr. Fleming is the fifth and last witness called for
the Crown. Ten cents per yard for that gravel, he
says, is absurd ; and that the value Bird’s Hill pos-
sesses over and above ordinary farming lands there
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is due to the railway. The rest of his evidence seems to

me immaterial. This closed the evidence.

I must say that after reading these depositions
it is, it seems to me, impossible to say that the
claimants have not overwhelmingly established that
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the sum of ten cents claimed by them for the gravel
is a very moderate price indeed; in fact, all the wit-
nesses, leaving aside Mr. Schreiber and Mr. Fleming,
are one way on this point. The two last named wit-
nesses are honorable men, certainly, and their evidence
is entitled to consideration. They, no doubt, have
said what they sincerely think of the claim; but they
have not the personal knowledge of the value of this
gravel that the witnesses examined on the part of the
claimants have. Their opinions are formed from re-
ports of measurements by their officers, or inferences
that they draw from facts to them more or less per-
sonally known. But such witnesses as McLean,
Brophy, Griffith, McDonald, Kavanagh, Sutherland,
Ross and Westbrook speak of actual facts, and of facts
they have personal knowledge of. Some of them
personally deal in gravel and sand in the Province of
Manitoba ; others were the Government engineers em-
ployed on the railroad when this gravel was taken, and
actually saw it used. Brophy isstill in the Govern-
ment employ; and Sutherland, Ross and Westbrook
live in Manitoba, and are in a position to actually
know whether this gravel pit is valuable or not.

They all swear that the gravel and sand taken by the
Government from lot 93 in question was very valuable,
and all of them who fix a price upon it, that is to say :
McDonald, McLean, Brophy, Griffith and Kavanagh,
swear that it was worth in 1880 more than, or at least
as much as, ten cents per yard ; whilst Burton, one
of the claimants, proves that he has sold such materials
from the land, since, at 25 cents per yard.

The Official Arbitrators, in this case, have evidently
acted under a wrong impression and upon a false basis.
They have taken it for granted that only 2} acres of
the claimants’ land had been taken by the Govern-
ment ; and taking $40 per acre as the highest price
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proved for such land, they have allowed the claimants
- $100.

The evidence given of the value of this lot as agri-
cultural land does not militate against the conclusion
I have arrived at that such value does not constitute
the proper basis of compensation in thiscase. It is.just
because the land is nothing but gravel and sand that
its value as such is far above any value it may have as
agricultural land, from the very fact that in that loca-
lity the gravel and sand required for building purposes
are not easily available.

But, first, there is no proof Whatever that this gravel
has been taken from 2} acres only of claimants’ land.
Then, it is not the land that the Government took.
They might have expropriated the land itself, but they
did not do so. The claim in this case is not for land,
but for so many yards of sand and gravel. The refer-
ence to the Official Arbitrators by the Minister of Rail-
ways is, in its very terms, a reference of a claim in
respect of certain sand and gravel taken ; and the
award of the arbitrators itself, though tihe fact seems
to have been lost sight of in the amount awarded,
professes to be an award not for so many acres of land
but in compensation for this claim for sand and gravel.
The Arbitrators evidently were misled in this matter,
and I have no doubt did not intend to report that
these 82,000 yards of sand and gravel were worth only
$100, when the evidence establishes so clearly that,
even without the railway, they were worth at least ten
cents a yard.

The evidence is clear that, notwithstanding the fact
that the railway has greatly increased the value of the
gravel and made it worth much more now than it
was at the time of the taking, it was, in 1880, worth at
least the value of ten cents a yard as put upon it by the
claimants; and would have been worth that withouta

1883
el

Burron

Ve
THE QUEEN,

Rensons
for
Judgment.




96

1883
BurroN

.
THE QUEEN.

Reasons
for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. I

railway ; and, consequently, I am relieved from consid-
ering at length the effect of sections 25 and 40 of 31
Vie., c¢. 12, upon claims of this nature,

These sections read as follows:

25, The Minister and his agents may enter upon any uncleared or
wild land, and take therefrom all timher, stones, gravel, sand, clay or
other materials, which he or they may find necessary for the construc-
tion, maintenance and repair of Public Works or buildings under his
management, or may lay any materials or things upon any such land,
for which compensation shall be made at the rate agreed on or ap-
praised and awarded as herein provided ; and the Minister may make
and use all such temporary roads to and from such timber, stones, clay,
gravel, sand or gravel pits, required by him for the convenient passing
to and from the works during their construction and repair, and may
enter upon any land for the purpose of making proper drains to carry
off the water from any public work, or for keeping such drains in re-
pair, making compensation as aforesaid.

40. The Arbitrators in estimating and awarding the amount to be
paid to any claimant for injury done to any land or property, and is
estimating the amount to be paid for lands taken by the Minister,
under this Act, or taken by the proper authority under any former act
shall estimate or assess the value thereof at the time when the
injury complained of was occasioned, and not the value of the adjoin-
ing lands at the time of making their award. '

1 will merely say that these enactments do not, in
my opinion, mean that if, for instance, a man has 100
acres of land worth one dollar which, by a railway
built by the Government, rise in value to two dollars
an acre, the Government would therefore have the
right to take fifty acres of that man’s property without
paying for them. The disadvantage that this man would
suffer from the fact that the Government requires his
property is evident, since his neighbour, whose pro-
perty the Government does not require, but which has
received the same increased value by reason of the
construction of the railway, would get the full benefit
of it.

That, clearly, is not what the statute intended. Upon
that construction of the statute the Government could
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have got one-half at least of all the conceded lots in 1883
the North-west Territories without paying for them.. B;IESN
They could have got for nothlng all the Hudson’s Bay . QUEEN
lands required for public works or railways.

These statutes are all based on the assumption that ::E..';f::
full compensation will be paid to the parties whose
property the Government, in the public interest, is
authorized to appropriate and expropriate. Anything so
monstrous as the proposition that the Government
could say to aman—* Your land is wanted; we take it
. whether you are pleased or mot, and, as you would not
have found another purchaser, we will not pay you a

cent for it,” was never intended. These enactments of
81 Vic, c. 12, are nothing but a continuation of
similar enactments in c. 28, Consol. Stats. Can., and
"under the provisions of the said c. 28 it has never
been contended that the Crown could take the pro-
perty of any person without fully compensating him
forthesame. The intention of these statutes, obviously,
is that the real value at the time of the expropriation
should be paid for property taken by the Crown. Here,
for instance, though it has been proved that the
claimants could now get at least fifteen cents a yard for
- their gravel, yet they are not entitled to get more
than ten cents, the value of 1t when so taken by the
Crown.

I do not lose sight of the fact that the claimants
have paid only $1,920 for the lot: but in view of the
evidence on the record, [ can only infer from it that
they have made a pretty good speculation on a small
scale ; a speculation, however, in which I can see
nothing in the least reprehensible. :

I have referred to the case In re The Canada Southern
Railway Company and Norvall, et al (1), and other cases
cited by Mr. Hogg for the Crown, and whatever appli- -

(1) 41 U. C. Q. B. 195.
7 .

-~
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1883  cation can be made of them to the present case, they
Burroxn -do not-lead me to any other conclusions than those
Tus (3'U ey L Dave arrived at and expressed at length herein.
ol Judgment will go against the Crown for $8,200.,
Tl ont. with costs. The Arbitrators have allowed claimants
interest on the $10) they awarded from the 12th Nov.
1881, the date of their purchase of this claim, but I
cannot see how I can maintain such allowance.

Appeal allowed with costs.
Solicitor for claimants ;: 4. Ferguson.

Solicitors for respondent : O Connor & Hogg.
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Coram FOURNIER, J.

THE QUEEN, oN THE INFORMATION OF

THE ATTORNEY-GENERAL FOR THE ; PLAINTIFF;
DomiNiON oF CaNADA

V8.

2 Casks orF ArcoHOL, 3 PuNcHEONS oF Rum, 104 Boxgs

oR Casks orF GiIN, 21 Casgs oF Cassia WINE, 1
Cask or Rudm, 6 Harr Boxzs or ToBacco, 11
BoxEs or ToBacco, 1 CAppik oF Tosacco, 1 Cask
oF Ruwm,

AND

" WILLIAM F. MacDONELL, (CLAIMANT)-DEFENDANT.

Customs luws—40 Vic., ¢, 10; 8. 12, interpretation of—Entering port for

shelter—False statements of master as to cargo and voyage—Recovery
of penalties—Procedure.. ‘

Held :—(1). Where there has been nothing done by the master to show

@).

3).

an intent to defraud the Customs, a vessel entering a port for
shelter, before reaching a place of safety there, has not “arrived »
at such port within the meaning of 40 Vie,, ¢. 10, 5. 12 so as to
justify seizure of her cargo for not reporting to the Customs
authorities. _
Where false statements are made by the master regarding the
character of the cargo and port of destination of his vessel, which
would subject him to a penalty under sub-sec. 2 of s, 12, 40 Vic,,
¢. 10, they cannot be relied on to support an information claiming
forfeiture of the cargo for his not having made a report in writing
of his arrival as required by sub-sec. 1, 8. 12 of the said act.

That see. 10 of 44 Vic., c. 11 (amending sees. 119 and 120 of 40
Vic., ¢. 10), merely provides a procedure to be followed when the
Customs’ Department undertakes to deal with guestions of penal-
ties and forfeitures, and does not divest the Crown of its right to
sue for the same in the manner provided by secs. 100.and 101
of 40 Vie., c. 10, even where departmental proceedings have been
commenced under the said provisions of 44 Vie., ¢. 11, s. 10,

(4). That even if secs. 100 and 101 of the said act 40 Vic. ¢. 10 had

7%
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been repealed by the later statute, the Crown could proceed by
information 4n 7¢m at common law, and this right could not be
taken away exccpt by express words or necessary implication,

THIS was an information in rem, filed by the Attorney-
General for the Dominion of Canada on behalf of the
Crown, for the condemnation of certain goods seized
by the Customs’ authorities for an alleged infraction
of 40 Vic., ¢. 10, 5. 12.

By the information the Court was informed as fol-
lows :— ' »

“That by sec. 12 of the Act passed by the Parliament
of Canada in the 40th year of Her Majesty’s reign,
chaptered 10 and intituled ‘an Act to amend and con-
solidate the Acts respecting Customs,’” it is among
other things enacted that * the master of every wvessel
“ arriving from any port or place out of the Dominion
“ of Canada, or coastwise in any port in Canada,
“ whether laden or in ballast, shall come directly and
‘““ before bulk is broken, to the Custom House for the
“ port or place of entry where he arrives, and there
“ make a report in writing to the collector, or other
“ proper officer, of the arrival and voyage of such vessel,
“ stating her name, country and tonnage, the port of
“ registry, the name of the master, the country of the
“ owners, the number and names of the passengers (if
‘“ any), the number of the crew, and whether she is
‘ laden or 1n ballast, and if laden the marks and num-
“ bers of every package and parcel of goods on board,
“ and where the same was laden, and the particulars
“ of any goods stowed loose, and where and to whom
“ consigned, and where any, and what goods, if any,
“ have been laden or unladen, or bulk has been broken
“ during the voyage, what part of the cargo is intended
“ to be landed at that port, and what, at any other port
‘“ in Canada, and what part (if any), is intended to be
“ exported in the same vessel, and what surplus stores
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“ remain on board, and any goods not reported found
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“ on board or landed, shall be forfeited unless it ap- Tas Queex

“ pears that there was no fraudulent intention.”

“ called the ‘M. L. White’ arrived from a port out of
“ (anada at the port of Barrington, N.8., with certain
“ @oods on board to wit:—2 casks of alcohol, 3 pun-
“ cheons of rum, 104 boxes or cases of gin, 21 cases of
“ cassia wine, 1 cask of rum, 6 half boxes of tobacco,
“ 11 boxes of tobacco, 1 caddie of tobacco and 1 cask of
“ yum, and the master of the said vessel, with intent
“ and design to defraud Her Majesty’s revenue, did not
“ gome directly to the Custom House at the said port
“ of Barrington, being the port where he so arrived
“ with the-said vessel, and there make the report in
“ writing to the collector or other proper officer at the
“ said port as required by the 12th section of the said
“ statute whereby, and by reason of the said goods
“ being found on board of the said vessel and not re-
““ ported as aforesaid, the said goods became and are
“ forfeited to Her Majesty.”

“ That by section 76 of the: said statute first above
“ mentioned, as amended by the Act passed by the
“ Parliament of Canada in the 44th year of Her Majes-
“ ty’s reign, chaptered 11,it is provided amongst other
“ things, that if any person knowingly -and wilfully

“ with intent to defraud the revenue of Canada, smug-"

“ gles, or clandestinely introduces, into Canada, any
“ goods subject to duty without paying or accounting
“ for the duty thereon, the said goods shall be forfeited.”

“ That a certain person or persons unknown, in the

“ month of November, A.D., 1881, knowingly and wil-
“ fully, and with intent to defraud the revenue of
“ Canada, smuggled or clandestinely introduced into
“ Canada, at Barrington, N.S., certain goods subject to
“ duty ” (naming them as before), “ without paying or

v

MacDONELL

“ That on the 4th day of November, 1881, a schooner-

Ntatement
of Facts. »
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‘“ accounting for the duty thereon, whereby the said

Tue Quens ** goods became and are forfeited to Her Majesty.”

.
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“ That Daniel Sargent, then being a Collector of
“ Customs, anthorized and employed by Her Majesty,
‘““ and attached to the port of Barrington, on the 5th
“ day of November, A.D., 1881, at Barrington aforesaid,
“ did, as such officer of Her Majesly as aforesaid, seize
“ and take, and did cause to be seized and taken at
“ Barrington aforesaid, the said goods before mentioned,
‘““imported as aforesaid, as forfeited for the causes
“ aforesaid.”

The information concluded with the usual prayer
for condemnation.

The defendant pleaded to the information, in sub-
stance, as follows :(—

1. That the said schooner “M. L. White” did not
arrive at the port of Barrington within the meaning
of the statute recited in the information.

2. That the said schooner while on a voyage to the
port of Boston, U.8.A., owing to stress of weather and
other causes of a like character, was obliged to ap-
proach the port of Barringfon for shelter, with inteat
to proceed upon her said voyage to Boston as soon as
practicable, and not with the intent to defraud Her
Majesty’s revenne.

3. That the said goods were not smuggled, or clan-
destinely introduced into Canada as alleged.

4. That Her Majesty’s Attorney-General for Canada
is not entitled to take the proceedings which have
been taken, nor to proceed further herein, because the
provisions of the act 44 Vic, c. 11, sec. 10, have not
been complied with.

Issue was joined upon these pleas by the plaintiff.

The following are the facts of the case appearing
upon the record ;—

On the 3rd November, 1881, the schooner “ M. L.
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‘White,” being on a voyage from St. Pierre, Miq, to 1883
Boston, Mass, with a cargo of tobacco and liquors be- TE{E\'Q';’EEN
longing to M., the claimant, and consigned to B., of the MacDe oNELL
~ latter place, put into the harbor of Barrington, N S.for & —
shelter from stress of weather, and ran aground on a of Facts.
ledge at the miouth of the harbor. As soon as the- col-
lector of Customs at Barrington became aware of this,
which was on the day following, he proceeded on board
the schooner and called upon the captain to produce the
papers of his vessel. To this demand the captain re-
plied that the papers were locked up in the mate’s
trunk in the forecastle, which was also locked, the key
of which the mate (his son) had taken with him to
Pubnico, where he had gone to procure assistance to
get the schooner off the ledge. The collector thereupon
left the vessel, but returned on board about 6 or 7
o'clock the same evening with a number of his officers
or assistants. He then repeated his demand for the
papers and received from the captain the same answer
as before,—that they were in his son’s possession," who
was still absent; the collector, however, being
requested by the captain to await his son’s return, and
to place a guardian or watchman .on board in the
meanwhile. 'On being threatened by the collector to
have his vessel, as well as the cargo, seized, the captain
endeavored to open the padlock on the forecastle door
with a small iron crow-bar, but was unable to do soin
consequence of an injury to his right arm received
while at sea. TFinding his single efforts unavailing,
he asked the only one of his crew left on board to help
him break the lock; but, as the sailor was also suffering
from injuries received while at sea, their joint efforts
were unsuccessful. The captain then offered the
collector the use of the crow-bar to open the door,
but the collector refused, saying it was mnot his
business to do that, but that it" was the captain’s
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duty to produce his papers. Receiving this reply,
the ‘captain called upon those accompanying the
collector to effect an entrance into the forecastle, but
they declined to do so. The collector then, without
waiting for the mate to return from Pubnico, which
he did a few hours after the collector's second visit to
the vessel, seized the cargo and brought the vessel toa
wharf in Barrington.

There was evidence to the effect that the captain had
falsely stated to the collector at Barrington that his
vessel was in ballast, and that she was on a voyage
from Halifax to Yarmouth, N.S. But this, it appears,
was before he was informed of the official position of the
collector; and it was well established by several wit-
nesses that after the seizure the captain declared that
he was on his way to Boston with a cargo of liquors.

On the mate’s return from Pubnico, he was met by
one of the collector’s officers on the wharf, and together
they proceeded on board the vessel. The mate then
opened the forecastle and gave up the vessel's clear-
ance and manifest.

After the officer had compared the manifest with the
cargo, everything was found correct with the exception
of one article which appeared to have been added to
the manifest in a different handwriting from the rest
of the document, and at a later date. There was, how-
ever, o positive evidence to show that this alteration
had not been done before the manifest had passed the
Customs at the port of clearance; and on the other
hand, the mate swore that the alteration was not in his
handwriting, and that there was no one else on board
the vessel who knew how to write.

The information was exhibited in the Exchequer
Court on the 8th March, 1882, and notice thereof given
in the manner provided by 40 Vie., c. 10, 5. 108, on the
17th March, 1882. No claim having been previously
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filed to the goods against which condemnation was 1883
sought by the information, on the 18th May, 1882, Sir Tar Queen
W. J. Ritchie, C.J.,sitting in the Exchequer Court, or- 4, pyecr o
dered judgment for condemnation to be entered against A -~

. . . . Statement
the goods, and in pursuance of such order judgment or Faces.

was so entered up by the Registrar on the same day. =~
On the 19th of June, following, an order was granted
by Mr. Justice Henry, in the Exchequer Court, setting
aside the judgment so entered, and allowing the de-
fendant McDonell to come in and file his claim to the
said goods. '

The defendant’s claim and answer to the information
having been filed and issue joined thereom, the case

came on for hearing before Mr. Justice Fournier.
White, Q. C. and Harris for plaintiff; Bingay, Q. C.,
Pelton, Q.C. and George Bingay for the defendant.

FourNIER J., now (June 16th, 1883,) delivered judg-
ment.

La procédure en cette cause a été commencée par le
Procureur-Général, an nom de Sa Majesté, par une in-
formation iz rem pour faire prononcer la confiscation
‘'de certains articles saisis & bord de la goélette ““ M. L.
White,” le 4novembre 1881, dans le port de Barrington,
Nouvelle-Ecosse, pour contravention aux lois concer-
nant les Douanes.

L'information, aprés avoir récité la section 12 du c.
10, 40 Vic., amendant et consolidant les lois concer-
nant les Douanes, laquelle prescrit aut commandant de,
tout vaissean qui arrive dans un port du Canada, de se
rendre directement, et avant d’avoir rompu sa charge
(broken bulk), au bureau de la Donane de ce port, et 13,
d’y faire rapport par écrit, au collecteur ou a tout officier
comapétent, du voyage de son vaisseau, en donner le
nom et toutes les autres informations exigées par cette
section.
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I1 est allégué qu'en contravention a cette clause et

TaE QUEEN avec intention de frauder le revenu de Sa Majesté, le
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commandant de la goslette “ M. L. White ” ne s'est
pas rendu a la Douane du port de Barrington, ot son
vaisseau était arrivé et qu'il n’a pas fait le rapport
requis, en vertu de la susdite section 12, et qu’en con-
séquence, les articles saisis, & bord de son vaissean, sont
devenus confisqués en faveur de Sa Majesté.

Par le second chef d’'information, il est allégué qu’'en
vertu de la section 76 de la 44 Vic, c. 11, que tout
article (knowingly) volontairement et sciemwment intro-
duit en contrebande ou clandestinement, sans que les
droits imposés aient été payés, sera confisqué en faveur
de Sa Majesté.

Qu’en contravention a cette derniére section, le 4
novembre 1881, les articles saisis en cette cause ont
été volontairement et sciemment introduits, en contre-
bande clandestinement et en fraude du revenu des
Douanes, au port de Barrington, et qu’ils sont en consé-
quence devenus forfaits et confisqués au bénéfice de Sa
Majeste.

William F. Mcdonnell, réclamant la propriété des
effets saisis, a été admis. 4 défendre a4 la dite informa-
tion, Comme premier moyen de défense, il allegue que
la goélette “ M. L. White ” n’est pas arrivée au port de
Barrington, qui n’était pas son port de destination, de
maniére 4 tomber sous 'opération de la section 12.

2. Que la'dite goélette, étant en route pour Boston,
E.-U., a été obligée, par le mauvais temps et par
d’autres accidents de la mer, & chercher un refuge tem-
poraire dans le port de Barrington, avec l'intention de
continuer, aussitot que possible, son voyage pour
Boston, et sans aucune intention d’enfreindre les lois
du revenu.

3. Que les effets saisis n’ont été introduits ni clan-
destinement ni en contrebande.

L4
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Par son dernier plaldoyer, il prétend que le Procureur- 1883
Grénéral de Sa Majesté n’a pas droit de proceder par la Tes Qo Qumn
voie d’information qu'il a adoptée en cette cause, nidey =
procéder ultérieurement dans cette affaire, parcequela —

procédure aurait di étre faite en conformité de la 44e e

Judgment.
Vie, c¢. 11, et que les formalités qu’elle prescnt n'ont —
pas été observées. '

Les questions 4 décider sont donc : 1. De savoir, si,
dans les circonstances particuliéres de cette cause, le
capitaine de la goslette * M. L. White ” est justifiable
de ne s’dtre pas immédiatement rapporté au collecteur
de Barrington 2 S'ily a eucontrebande. 3. Siaprés
la saisie de la goslette “ M. L. White” et le rapport qui
en avait étéfait au commissaire des Douanes, & Ottawa,
conformément aux dispositions de la 44e Vie, c. 11,
les procédés ne devaient pas étre continués en vertu de
cet acte, ou, s'il était ericore loisible 4 Sa Majesté d’aban-
donner la procédure indiquée en cet acte, pour recourir

.au mode d'information iz rem admis en pareils cas par
la loi commune. _ _

I1 a été entendu un grand nombre de témoins de part
et d’autre sur cette contestation ; pas un seul, cependant,
n'a fait preuve que les effets provenant de la dite goé-
lette aient été introduits en contrebande ou clandesti-
nement. A l'argument de la cause au mérite, iln’a pas
méme été question de ce chef d’information, la prenve
manquant absolument. Il doit en conséquence étre
rejeté de suite, faute de preuve. Il ne reste donc 4 con-
sidérer, sur cette contestation, que la justification offerte
par le capitaine du vaisseau, pour ne pas s'étre immé-
diatement rapporté, et la questwn du mode de procédure
adopté.

" La saisie a été faite dans les circonstances suivantes:
Le cing, et non le 4 novembre ainsi qu’allégué, Daniel
Sargeant, collecteur de Douane au port de Barrington,
avant été informé qu’il y avait un vaissean dans le port,
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partit, en compagnie de son fils et de M. D. Trefrey,

TrE Queey Pour se rendre i bord dela goélette “ M. L. White” qui

v.
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se trouvait alors échouée sur les battures, 4 I'entrée du
port. Trefrey se rendit seul & bord et dans la conversa-
tion qu’il eut avec le capitaine, celui-ci Iuni aurait dit
qu'il venait d'Halifax,sur lest,et qu’il était en route pour
Yarmouth ; que son fils, second & bord, était allé
4 Pubnico pour se procurer les secours nécessaires
pour sortir de 'endroit. Trefrey ayant rejoint le col-
lecteur, lui fit rapport de son entretien avec le capitaine
et tous deux se rendirent, quelques minutes apres,
a bord de la goélette. Dans la conversation qui eit lieu
entre eux et le capitaine Godet, commandant du vais-
seau, celui-ci aurait encore dit, en réponse au collecteur,
qu'il était d’Halifax, sur lest, en route pour Yarmouth.

Le collecteur rapporte, comme suit, ce qui s’est passé
a propos de diversesdemandesdes papiers du vaisseau :

He said he could not show them to me as they were locked up. I
said the captain should have access to all his papers, and that I must
see them.- The captain said that he supposed that I was the Custom
House officer. I asked him several times for them, when he gave the
same answer that they were locked up. Mr. Trefrey said to him that
the forecastle doors were open 15 minutes ago, and that he must have

the key ; and the captain looked at him and said “I don’t know you.”’
T said to the captain that you must have the key, open the doors and

~ get me the papers, but he still declined to do go.

Le témoin D. 8. Trefrey corrobore ce récit, mais
ajoute une circonstance importante omise par le collec-
teur, c'est I'excuse donnée par le capitaine pour ne pas
produire les papiers. Le capitaine a plusieurs fois
répondu, & la demande de produire les papiers, qu’il ne
le pouvait pas, parce qu'ils étaient sous clé dans le
coffre de son fils, dans le forecastle (gaillard d’avant)
qui était aussi fermé 4 clé, et il demande de mettre un
gardien abord en attendant le retour de son fils. Le
collecteur et ceux qui I'accompagnaient se rendirent a
terre et en revinrent, entre six et sept heures du soir,
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avec du renfort. Daus cette occdsion, le (,ollecteur
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demanda encore les papiers, e, 3 maintes reprises, il THE OU! QUEEN

recut la méme réponse, qu’ils étaient en la possession
de son fils qui était alors absent. Le capitaine demanda
d’attendre son retour en disant au collecteur de mettre
un gardien. Sur les menaces du collecteur de saisir le
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vaisseau, la cargaison, si les papiers n'étaient pas pro-.

duits, le capitaine essaya de briser, avec une petite
pince, le cadenas qui fermait le forecast/e. Etant, par suite
d'un accident éprouvé pendant le voyage, en essayant
de sauver sa chaloupe, incapable de faire usage de son
bras droit, il ne put réussir, avec sa main gauche, i
rompre le cadenas. Son matelot, McManus, aussi blessé
en aidant 3 sauver la chaloupe, fut appelé par le capi-
taine pour briser le cadenas. Il n'y réussit pas non
plus. Il parait que ce dernier é&tait atteint de para-
lysie. Les efforts qu’ils firent étaient sérienx, tous
- deux le jurent positivement, et sont confirmés en cela
par plusieurs témoins de la Douane.
Aprés ces efforts inutiles, le capitaine At Toffre an
collecteur de se servir de la pince pour ouvrir le fore-
castle ; celui-ci refusa en disant que ce n’était pas son

affaire, et que c’était le devoir du capitaine de produire -
ses papiers. Alors celui-ci s'adressant A tousceunx qui -

étaient 13, s'écria: “ For God's sake some one come-and
take the crow-bar.” Si le collecteur croyait qu'il était
audessous de sa dignité de se servir du crow-bar A la
demande du capitaine, ne pouvait-il pas le faire faire
par quelgu’une des huit personnes qu'il avait amenées
" pour saisir un bitiment en détresse, & bord duquel il
n'y avait alors que deux estropiés ? Ce refus serait inex-
plicable, si par ses réponses évasives au sujet de ses
motifs, le collecteur ne nous en avait donné lui-méme
la clef.

Comme il doit participer dans le produit de lasaisie,
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1883 j] craignait que la production des papiers n’eut 1'effet
Tus Queen d'empécher la saisie. Voici ce qu'il dit a ce sujet :
M ACD%NELL Q. Why did you not break the lock when he wanted you to ?
— A. Because I knew he had the key. The officer Trefrey had told me
ReQuoNS  he had it.
Judgmwent o Was it not the true reason why you did not break the lock, that
you were afraid you would not, be able to make a seizure ?
A, No.
Q. Will you swear to that ?
A. No, I will not say that was not a part of the reason.

I1 réalisa son objet,—fit la saisie et fit ensuite conduire
le vaisseau au quai. S'il eut attendu le retour du fils du
capitaine, qui arriva vers onze heures du soir, il n’an-
rait pu atteindre son but, car la production des papiers
vint justifier les déclarations faites par le capitaine,
aprés qu’il eut connu la qualité officiclle de Sargeant.

I1y a au sujet de ces déclarations, beaucoup de cqn-
tradictions ; le collecteur, (Sargeant,) Trefrey, et quel-
ques autres témoins sont d’'accord i dire que, avant
la saisie, le capitaine aurait dit qu’il était d'Halifax en
route pour Yarmouth. Trefrey dit qu’il arépétéla méme
chose aprés la saisie. Quelles qu'aient été ses ré-
ponses avant de connaitre les qualités officielles de

-Sargeant, il est constaté par plusieurs témoins, qu’aprés

- la saisie et avant la production des papiers, le capitaine
a déclaré qu'il venait de Saint-Pierre et qu'il était en
route pour Boston, avec un chargement de liqueurs.
Dans le cas méme ou la preuve aurait établie qu’il
a donné de fausses réponses, aux questions qui lui ont
été faites, quelle en aurait été la conséquence? Ce ne
pouve{'it pas étre la saisie du chargement; de telles
réponses, il est vrai, exposaient le capitaine, en vertu
de s.8. 2 de la section 12, du c. 10, 40 Vic., & une
pénalité de $400. Mais il n’est pas en cause pour avoir
encouru une telle pénalité, il ne s’agit ici quede savoir
sl est coupable de ne pas avoir fait le rapport, par
écrit, exigé par la premiére partie de cette section.
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De retour de Pubnico, le fils du capitaine, ayant été 1883
~ rencontré sur le quai par Trefrey, se rendit a bord avec Tus oo, Quwu
lui, ouvrit le forecastle et lui remit les papiers comsis-
tant dans la clairance du vaissean ¢t dans D'état de vl
Charge. Jll‘lf;ll;lent.
Trefrey a prétendu qu’il avait vu le capitaine passé =
a son fils quelque chose, qu'il avait pris pour une clef;
quelques autres témoins en disent autant. Le capitaine
et son fils nient positivement tous deux ce fait. Il est
tout probable que ce sont eux qui ont raison ; car, si une
clef a été passée, par le pére au fils, la chose aurait été
faite dans la conversation entre eux sur le quai et non
en présence de plusieurs personnes. Leurs témoignages
doivent donc l'emporter sur ceux de Trefry et des
autres quine rapportent que leurimpression. D’ailleurs,
ils ont pu facilement se tromper, car cela se passait,
(suivant leur récit), au milieu de la nuit et sans lumieére.
Trefrey a aussi essayé de prouver que le capitaine se
serait mis en travers de la porte du forecastle et de'la
cabine, comme pour l'empécher d'y pénétrer. Ceci est
positivement contredit par le capitaine, dont le témoi-
gnage, a cet égard, est confirmé par plusieurs témoins
qui disent qu’il n'a fait aucun mouvement a cet effet.
Aprés comparaison de I'état de charge avec la car-
gaison, tout fut trouvé correct, al'exception d’un article
au sujet duquel il y a encore contradiction directe et
positive entre le fils du capitaine et Trefrey.
Ce dernier qui avait pris copie de I'état de charge,
s'apercut, plus tard, que sa copie ne s’accordait pas avec
P’état de charge, dans lequel il prétend qu'on avait
ajouté une barrique (cask) de rhum. En examinant 1'ori-
ginal, on voit en effet que.cet article n’a pas été inséré
de la méme main ; mais quand l'a-t-il été, et par qui ?
cela n’est pas prouve.
Le fils du capitaine j Jure positivement que ce n'est

MAGDON ELL
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pasde son écriture et que personne, autre que lui a bord,
ne savait écrire.

Quoiqu’il en soit, cette circonstance est pen impor-
tante, car le capitaine avait le droit de faire rectifier
nune omission dans son état de charge.

Il est évident, d’aprés tout ce qui s’était passé avant
le retour du fils, que si on I'eut attendu quelques heures
de plus, la saisie n’aurait pas eu lieu.

Le collecteur Sargeant retourna le lendemain matin
a bord, et aprés avoir été informé de ce qui s’élait passé
et examiné les papiers, il aurait dit, en présence du fils
du capitaine, qu’il savait qu'il avait eu tort ; mais, que
le Gouvernement le supporterait. Le matelot McManus
jure la méme chose. Interrogé a ce sujet, le collecteur
dit qu’il ne croit pas avoir dit cela, qu’il ne s’en sou-
vient pas. Ce témoignage est bien faible comparé aux
deux affirmations positives citées Cependant, il n’est
pas nécessaire de s’appuyer sur cette admission pour
faire voir que la saisie n’était pas justifiable, les cir-
constances qui ont forcé le capitaine de s'arréter a4 Bar-
rington et l'état désespéré de son vaissean suffisent
pour cela.

On a essayé de tirer parti du fait qu’il y avait une
ouverture entre la cabine et la cale et que la cloison du
forecastle, communiquant ainsi avec la cale, était en
mauvais ordre, pour en tirer une preuve d’intention de
disposer franduleusement de la cargaison.

Il y a encore contradiction flagrante a cet égard.

Quant a I'ouverture entre la cabine et la cale, les uns
disent qu’elle n’était que de douze ou quinze poucesde
largeur et que le poéle, qui se trouvait auprés, aurait
empéché d’y passer ; les autres disent qu’elle était beau-
coup plus large et qu'un homme pouvait y passer
facilement.

Le capitaine et son fils disent que cette ouverture
existait lorsque le batiment a été acheté. '
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Quant au forecastle, il est & remarquer que le déran-
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gement de quelques planches, dans la cloison qui la Tuy Quees

sépare de la cale, n'a été observé, pour la premiere fois
que deux jours aprés la saisie. Au surplus, cette cir-
constance est fort pen importante, car I’équipage entier
jure qu'il a été fermé pendant tout le temps du voyage,
a partir de Saint-Pierre jusqu'a Barrington. Il est en

outre bien prouvé que létat de charge a été trouvé-
o

d’accord avec la cargaison. Rien n’en avait été enleve
et aucune tentative n'avait été faite dans ce but.

La Douane a fait encore preuve de quelques autres
faits dans le but d’établir 'intention de fraude.

La cargaison composée de tabac et de liqueurs sortis
des entrepots d’Halifax pour l'exportaiion, sans avoir
payé de droit, mais aprés 'accomplissement de toutes
les formalités, voulues par les lois de Douane, avait
6té expédiée a 1'Ile Saint Pierre, 3 Hondun et Cie. Le
prix en avait &té payé par le réclamant pour Hondun
et Cie, desquels, plus tard, il acheta des effets du méme
genre, qu'il fit expédier & Boston, 4 l'adresse de Brock-
well Brothers, par la goelette “ M. L. White,” ou ils
ont été saisis. '

La demande a cherché A établir que les effets saisis
étaient identiquement les mémes que ceux provenant
de Halifax, afin d’en tirer une preuve d’intention de
les entrer dans la Puissance en fraude des lois de
Douane ; mais cette identité n’a pas été établie d'une
manidre satisfaisante et, d’ailleurs, l'etit-elle été, cela ne
pouvait modifier les circonstances qui ont forcé le
.capitaine Godet & chercher un refuge a Barrington;
mais pour repousser celte intention de fraude, il y a
preuve que la destination de la cargaison était sérieuse-
ment pour Boston.- Le réclamant.explique, dans son
témoignage, que dans le mois de juin de la méme année
(1881), il avait eu, avec Brockwell Brothers, une con-

versation au sujet de la vente d’articles de cette nature.
8
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1882 ILe témoin Baker, commergant de Boston, déclare qu’il
TH;Q';EEN connait Brockwell Brothers, de Boston, marchands a
commission, qu'il les avait vus en juin (1881), et que

les effets saisis, dont une partie était pour lui, devaient
J:::ﬁ:t_ étre livrés a Boston ; il jure qu’il en avait regu avis.

Il n’y a aucune preuve que le capitaine Godet con-

naissait la provenance de son chargement, ni qu’il avait

- d’autres instructions que celle de le rendre & Boston.
Ces faits, d’ailleurs, ne peuvent aucunement modifier
les circonstances qui ont fait échouer son bitiment sur
les battures de Barrington.

Le réclamant a fait entendre plusieurs témoins, pour
expliquer les raisons du retard du capitaine Godet a se
rapporter 4 la Douane. Le capitaine lui-méme est le
premier témoin. Il était alors un résident de Reading,
Massachusetts, E.-U., et propriétaire de la goélette
“M. L. White.” Tl ne sait ni lire ni écrire. C’est ce
qui explique pourquoi il avait remis 4 son fils, qui
agissait comme son second, les papiers du béatiment.
I1 s’était rendu a Saint Dierre avec un chargement de
bois et aussi dans 'espoir d'y vendre sa goélette ; 13, il
prit du lest et la cargaison quia été saisie ; quand celle-
ci fut mise a bord, il avait déja sa clairance,

En route, il s’arréta a Halifax pour y déposer un
pilote. Aprés avoir repris sa course, le vent s’éleva
fortement et une brume épaisse survint. Dans les
efforts que lui et son matelot McManus firent pour
sauver la chaloupe du batiment, tous deux furent
blessés, de maniére & ne pouvoir faire que difficilement
un peu de manceuvre. Il se décida alors de se diriger
vers le premier port qu’il pourrait atteindre, afin de
faire des réparations, devenues nécessaires, a son grand
mit (main-mast, new gear,) et aussi pour se procurer
deux hommes, pour continuer sa route vers Boston. Il
entendit alors le siflet du Cap Sable ; ne pouvant voir
la terre, il se servit de la sonde pour se diriger sur

.
MacDoNELL
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Barrington. Il envoya son fils & terre pour reconnaftre 1882
I'endroit ou ils étaient; mais celui-ci ayant rapportd Tue Quens
que l'endroit était dangereux et la brume ayant dispa-,, BLL
rue peu de temps apres, il se dirigea sur le phare flot-
tant de Barringion : mais son bitiment échoua sur les Jz:f«j?ez
battures avant'de pouvoir y arriver. La, il fut obligé )
de laisser un de ses ancres, parce qu’il ne pouvait, sans
aide, le remetire abord. Il fut obligé deux fois de
mettre son pavillon & mi-méat, en signe de détresse.
Ayant 6té abordé psr Kinney, commandant du phare
flottant, il s’4dressa & lui pour l'aider & mettre son
vaisseau en streté. Le capitaine avait un bras en
écharpe et I'autre homme disait avoir les mains para-
lysées. '
Ils essayérent de sortir le vaisseau de sa position ;
mais il ne purent que 'avancer un peu, il s’échoua de.
nouveau, parce qu'ils n'étaient pas assez d’hommes
pour faire la manceuvre. Il faisait encore une forte
brise et il y avait de la brume. Kinney laissa alors le
batiment pour aller chercher du renfort. Avec l'aide
du capitaine O'Brien et trois autres hommes, aprés
avoir pris deux ris dans la grande voile et I'avoir réparée
aussi bien qu’ils purent, ils parvinrent, vers le soir, &
mettre le vaisseau dans un endroit qu'ils croyaient stir
~ pour la nuit, & condition d’avoir desbons ancres; mais
le capitaine avait été forcé d’en laisser un.
Le lendemain, Kinney et Lyons retournérent a bord
et trouvérent que la goélette avait dérivée, sur son
ancre, 2 un demi-mille de I’endroit o ils 'avaient mise
la veille. ‘ N '
" 'Le témoin Kinney est tout a fait désintéressé—, il ne
pouvait avoir aucune part aux bénéfices de la saisie,—
c’est un ancien marin, de 85 ans d’expérience.
A la question de savoir si, jusqu’au moment ou il a
laissé le capitaine Godet, celui-ci aurait été justifiable

de laisser son batiment,—il répond :
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I don’t believe he could have gone ashore at all. T broke the mast
of my own boat in getting to the vessel. 1 have been 35 years master, and
I don’t think Twould go from my vessel if the was in such a position.

Lorsque le témoin Lyons se rendit & bord, le capitaine
lui dit qu’il voulait mettre son batiment en streté.
Lyons lui dit, “ nous le mettrons au quai. C’est ce que
jedésire,” répondit le capitaine. Ce n’est pas d’ordinaire
la position que recherche un contrebandier.

Le témoin confirme le récit de Kinney surl’état du
bitiment et déclare que le capitaing ne pouvait laisser
son batiment dans cette position. _

Ils ne réussirent pas dans leurs efforts pour mettre
le batiment an quai, ils I’échonérent auparavant. Il
ventait fort alors, Aprés le départ de ces hommes, le
capitaine, qui ne trouvait pas encore son vaisseau en
slireté, envoya son fils 4 Pubnico pour se procurer de
I'argent, pour payer les services qu'il avait eus, faire
les réparations nécessaires et se procurer des hommes
pour faire la manceuvre, afin de continuer sa route.

Il n’y avait que peu de temps que le fils du capitaine
était parti pour Pubnico, lorsque Trefry aborda le bati-
ment pour la premiére fois et revint peu de temps aprés
avec lecollecteur, comme il aété dit plus haut. Lefils du
capitaine fit son voyage, dont toutes les circonstances
sont rapportées parde témoin O’Brien. Ilrapporta$50
avec lesquelles son pére paya les services regus, et il
amenait en méme temps un homme pour aider a la
manauvre.

Comme il avait les clés du forecastle et de son coffre,
dans lequel étaient les papiers du vaisseau, de la I’im-
possibilité, pour son pére, de produire les papiers, lors-
quils furent demandés.

L’excuse donnée était vraie. L’absence du fils avait
été nécessaire, et le capitaine n'était pas en position de
laisser son batiment pour aller a terre. Il eut certaine-
ment été imprudent pour lui, de laisser alors son vais-
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seau avec une cargaison du genre de celle qu'il avait. 1882
Dans ces circonstances, le premier devoir du capitaine TarQuerx
I s . § A » AL - - . », -
était de voir & _la su:rete de son batm}ent qui n“eta,ltMAoD NELL
pas assuré, ainsi qu’a celle de la cargaison, ensuite de

. . .. Rensons
faire son rapport, comme le dit V'autorité Abbott on ,  for

. . undgment.

Shipping (1) :

‘When the ship has arrived at the place of her destination, the master
must take care that she be safely moored or anchored,and report his ship

and crew, and deliver his manifest and other papers, according to the
law and custom of the place.

Il n’avait pu encore réussir & mettre sa goélette en
streté, lorsque la saisie en fut faite. Il est vrai que la
loi exige que, lorsqu'un vaisseau arrive dans un port,
le commandant doit se rapporter (directly) de suite a
la Douane ; mais celui-ci ne faisait pas un arrivage a
Barrington dans le sens ordinaire ; ¢’était pour lui un
refuge pour son batiment en détresse, et il n’avait pas
encore pu 8'y mettre en stireté lorsqu’il a été saisi. 8i,
aprés avoir pourvu 4 la sureté de son bétiment, il eut
procédé a d’autres affaires, au lieu de se rendre tout
droit & la Dounane, il eut sans doute été en défaut dene
pas s’étre rapporté ; mais il n’est guére possible de le
trouver coupable de cette offense, d’aprés la preuve
faite. Aprés avoir relu la preuve, depuis que je I'ai
entendue, et aprés I’avoir examinée attentivement, j'en
suis venua a la conclusion, que, dans les circonstances
ou elle a été faite, la saisie en cette cause n’était pas
justifiable ; que la goélette en question était réellement
en détresse, lorsqu'elle a été forcée de se diriger
sur Barrington, non comme port d’arrivage, mais
comme port de refuge. Que la saisie en a été faite
avant que le capitaine ait eu le temps de la mettre -
en sureté, et sans qu'il eut fait la moindre chose déno-
tant une intention de¢ frauder la Douane, depuis son
départ de Saint Pierre jusqu’au moment de la saisie.

Le réclamant a prouvé la propriété des effets saisis
et cette preuve n'a été nullement contredite.

(1) 12 ed. p. 317.
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La prétention duréclamant, que le Procureur Grénéral

Nt - - -
Tue Queeny h’avaitl pas le droit de procéder, en cette cause, par
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voie d’information iz re n, est évidemment erronée. La
section 1¢ de la 44me Vic,, ¢. 11, sur laquelle il se
fonde pour établir cette proposition, n’a rien changé
aux dispositions contennes dans les sections depuis 100
jusqu'a 118, inclusivement, de la 40me Vic,, ¢. 10, con-
cernant la compétence des tribunaux et le mode de
procédure 3 suivre, pour le recouvrement des pénalités
imposées par cet acte, non plus que pour faire pronon-
cer les confiscations encourues par sa violation.

Le Procureur Général posséde encore le pouvoir, qui
Iui est reconnu par la section 101, de 40 Vie, c. 10,
dans ces termes :

All penalties and forfeitures imposed by this Act or by any other
Act relating to the Customsor to trade or navigation, shall, unless other
provision be made for the recovery thereof, be sued for, prosceuted
and recovered with costs by Her Majesty’s Attorney-General of Canada,
or in the name or names of some officer or officers of Customs, &e.

Lsas seules sections, concernant la procédure, qui
avalent été amendées par la 44me Vie., c. L1, sec. L0,
sont les 119me et 120me concernant les pouvoirs du Mi-
nistre et du collecteur des Douanes, en matiére de sai-
stes. Ces deux sections ont été remplacées en vertu de la
section 10. La 120me section, (substituée en vertu de la
sec. 10 a celle de la 40e Vic.,) établit une procédure
pour faire décider administrativement les cas de saisie,
de pénalité ou de confiscation enconrues.

Elle décréte que dans ces cas, le collecteur ou autre
officier en fera immédiatement rapport au commissaire
des Douanes, qui devra de suite en donner avis aux
parties intéressées, en leur communiquant les particu-.
larités de l'offense dont clles sont accusée, avec avis
d’avoir & y répondre, sous trente jours, de la maniére
indiguée.

Le commissaire, aprés examen de la preuve, fora rap-
port, de sa décision sur la matiére, au Ministre des
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Douanes qui la confirmera ou modifiera, selon qu'il luni
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paraitra juste et légal de le faire—et cette décision TarQuers
sera finale en ce qui concerne le Dépariement des Dounanes.y,, -

Si la partie impliquée accepte cette décision, elle
n’aura aucune action en conséquence de la saisie ou

détention, et il ne sera pris aucun procedé pour faire

prononcer une condamnation contre elle. Et la décision
pourra étre mise i exécution de la part de la Couronne ;
mais, en tels cas, la partie impliquée peut, dans les
trente jours aprés telle déeision, donner avis par écrit,.
au Ministre des Douanes, qu’elle n’accepte pas la déci-
sionrendue, et alors le Ministre des Dounanes procédera,
devant une cour compétente, & faire mettre en force
toutes les formalités de la loi, tel que pourvu par cet
acte. :

Le collecteur de Barrington ayant fait rapport, au
commissaire des Jounanes, de la saisie des articles dont
1l s’'agit en cette cause, le réclamant prétend, qu’il était
alors du devoir du commissaire de lui donner avis,
suivant la section 120me, d’avoir a faire sa preuve—et
qu’apres 'avoir entendu, ¢’était au commissaire de pro-
noncer sa décision, sujette a la ratification du Ministre
des Dounanes. Aucun avis n’a été donné par le commis-
saire et aucun des autres procédés mentionnés dans la
section 120me n’a été adopté, et il n’a été fait aucun
rapport de la saisie au commissaire.

Le réclamant prétend que la procédure ayant été-

commencée, suivant cette clause, par le rapport qui a
été fait de la saisie, il &tait obligatoire de la continuer ;
que toutes les dispositions, étant impératives, devaient
étre régulierement observées, et que 1'on ne pouvait
plus abandonner cette procédure, pour en adopter une
autre.

Cette procédure, suivant lui, est exclusive de toutes
les autres. Cette prétention n'est pas soutenable ; il est
évident que cette section 10 (120 substituée) ne

cDoNELL
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s'adresse qu'aux collectenr, commissaire et Ministre

TarQueey des Douanes. Elle leur trace, il est vrai, impérativement
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le mode a suivre, lorsqu’il est procédé, dans le Départe-
ment, 4 la décision des cas de violation des lois de
Douanes ; mais on ne trouve, dans cette section, aucune
expression déclarant qu’ils exerceront ces pouvoirs, i
Pexclusion du Procureur Général et des tribunaux qui
sont aussi chargés, par les sections 100 et 101 de la 40me
Vic, ¢. 10, de faire mettre la loi a exécution dans ces
mémes cas. 1l n'y apas une seule expression révoquant
ces pouvoirs.

Il est clair qu'ils ne peuvent pas étre considérés
comme ayant été implicitement révoqués par ’adoption-
du mode établi par la section 10 (120 substituée) ; Peus-
sent-ils été, que le pouvoir du Procureur Général de
procéder par la voie de 'information ¢z rem existerait
encore ; car le mode étant établi par la loi commune,
il faudrait, pour 1'abolir, une disposition spéciale oun
tout au moins ladoption d’autres dispositions qui
pourraient étre considérées comme équivalentes 3 une
révocation explicite.

Comme il ne se présente rien de semblable ici,
I'objection faite & la procédure est tout a fait sans
fondement. '

En conséquence de ce qui précéde, jordonne la res-
titution des eflets saisis, et & défant, lenr évaluation par
le régistraire, ou le précis-writer, suivanl. la régle de
cette cour.

The goods having been converted by the Crown,
there was a reference to the registrar to ascertain the
value of the goods so converted, and judgment was
entered upon his report for $2,042.05 and costs.

Solicitors for plaintiff: O'Connor & Hoge.

Solicitors for defendant: Stewart, Chrysier &
Gormully.




VOL. 1] EXCHEQUER COURT REPORTS.

Coram FOURNIER, J.

EDWARD LEFEBVRE (CLAIMANT)........APPERLLANT;
AND

HER MAJESTY THE QUEEN.. .......RESPONDENT.

Direct and consequent damages from the construction of a pudlic work—
31 Vic., ¢. 12, s. 34.—Progpective copabilities of property—Immove-
ables by destination—Mill machinery—Arts. 379 & 380 C.C.L.C.—
Laoss of profits to business.

" Where the Crown in the construction of a public work had forever
destroyed the milling capabilities of a property and deprived the
owner of future income derivable from the property as applied to
such o use, and had rendered useless certain mills situate thereon,
together with the machinery in the mills, upon a special case
claiming damages in respeet of these matters being submitted to
the Official Arbitrators they dismissed the claim as not recover-
able at law.

On appeal from the award of the Official Arbitraters,

Held :—(1.) In asses ing compensation in respect of damage to property -

arising from the construction, or conneeted with the execution,
of any public work under the provisivns of 31 Vie. ¢. 12, 5. 34,
the prospective capabilities of such property must be taken into
consideration, as they may form an important element in deter-

mining its real value, The Mayor, ete., of the City of Montreal v.

Brown, et al (L.R. 2 App. Cas. 163) referred to.

(2.) The owner of land through which unnavigable water flows in its
natural course is propristor of the latter by right of accession ;

it is at hiy exclusive disposition during the interval it erosses his

property, and he is entitled to be indemnified for the destruction
of any water power which has been or may be derivable therefrom.

(3.} Under the provisions of Arts. 379 and 380 C.C.L.C., machinery
in mills becomes immoveable by destination and forms part of the
realty, ’

(4.} The loss of profits derivable from the proseeution of a certain busi-
ness is of a pevsonal character, and eannot he construed as a direct
or consequent damage to property within the meaning of sec. 34
of the statute above referred to.

1884

Feb. 4.

1
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APPEAL from an award of the Official Arbitrators.

In the year 1865, Lefebvre, the appellant, became
owner of lots 33, 39 and 40 in the 2nd range of the town-
ship of Chichester, in the county of Pontiac, P.Q, upon
portions whereof he erected two saw-mills soon after
acquiring the lots. _ )

The Ottawa river flows from west to east in front of
these lots, and, in the natural state of the river there
was a rapid which began at a point beyond lot 40 and
continued beyond lot 38, making a fall or head-way of
about 16 feet.

One of the mills, that situate on lot 40, was driven
by water-power obtained from the said river by means
of a channel cut by Lefebvre upon his property so that
a fall or head of water from 9 to 12 feet could be applied
to the machinery of the mill. The other, situate on lot
38, was driven by water-power obtained {rom an unna-
vigable stream which flowed through thelast mentioned
lot and emptied itself into the Ottawa river. In the
year 1873, the Dominion Government, for the purpose
of improving the navigation of the Ottawa river, built
a dam and canal, with locks opposite one of the lots,
which had the effect of raising the water in the river
to such an extent above high-water mark as to over-
come the rapids in front of the appellant’s property
and stop the fall of water at the mill on lot 40 ; and
also raised the water in the stream on lot 38 so much
above its natural level as to destroy the fall at the
mill situated thereon. A portion of the appellant’s
land was also expropriated for the purposes of
the canal, and he sustained injury from the flooding
of some 17 acres of the land remaining to him. He
thereupon claimed damages against the Government (1)
for the value of the land expropriated ; (2) for damages
to 17 acres of land, caused by the flooding thereof; (3)
for rendering useless the mills and building improve-
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ments on the said lots of land ; (4) for the destruction 1884
of water privileges; (5} for rendering the said lots of Lerovee
land unsuitable for milling purposes, and making it . (%UEEN.
impossible to create water privileges thereon at any e
future time ; (6) for destroying the machinery in the of Faets,
said mills; and {7) for the loss of profits derivable from
the business of the appellant as owner of the mills on-
"the said lots of land, up to the date of claim, and for
the loss of future income which he would havé derived
from the said- mills but for the expropriation and
the damages consequent upon the construction of the
said river improvements by the Dominion Govern-
ment. '

In a special case submitted to the Official Arbi-
trators it was declared that the Crown admitted
the appellant’s claim in respect of the land expro-
priated, and of the damage resulting from the flooding
of a portion of his land, as well as for the actual value
of the mills on the said lands, and the buildings and
improvements connected therewith (except the
machinery in said mills); and had made full compen-
sation to the appellant therefor. The Crown, however,
in the special case, expressly denied any liability to in-
demnify the appellant for the machinery in the mills;
or in respect of the destruction of his water privileges
and the future milling capabilities of the property; or
for the loss of profits and future income from his
business. _

The Official Arbitrators found that the appellant was
not entitled to damages upon the grouuds set forth in
the special case, except those for which he had already
received compensation, and made their award accord-
ingly. From this award Lefebvre appealed to the Court.

The appeal was heard before’ Mr. Justice Fournier.

O Gura Q.C. for appellant ; |
Burbidge and Hogg for the respondent.
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FournNIER, J. now (February 4th, 1884,) delivered

judgment:

Le présent appel est d'unc sentence rendue, le 27
avril dernier, par les Arbitres Officiels, rejetant une
réclamation en indemnité pour expropriation et pour
dommages résultant de la construction de certains
ouvrages publics ordonnés par la Puissance.

L’appelant, propriétaire des lots 383, 89 et 40, dans le
deuxiéme rang du canton de Chichester, dans le comté
de Pontiac, Province de Québec, contenant environ deux
cent soixante et onze acres, fut exproprié, par le gou-
vernement de la Puissance, d’'une partie de ses pro-
priétés dans les circonstances et pour les motifs men-
tionnés, comme suit, dans I'admission de fait signée par
les parties :

The Ottawa river {lows from west to east in front of said lots, and, in
its natural state, there was a rapid in the river which commenced
opposite lot 41, and continued beyond lot 38, making a fall or head-
way of about 16 feet.

The level of the water in the bay, opposite lot 40, was in its
natural state about 9 to 16 feet higher than the level of the water
in the river, near the boundary between lots 39 and 40 ; and in order
to obtain a mill site or head of water, the said Edward Lefebvre, or
those through whom le claims, cut a chanuel from the said bay to the
river in front, near the boundary between lots 39 and 40, and thus
obtained in the said chaunel a fall or head water of about 9 to 11 feet,
which fall or head-way the said Edward Lefebvre used to drive o saw
mill erected over, or near to, said channel.

The said saw mill was operated by the said Edward Lefebvre, by
means of said fall or head of water until the building of the dams and
locks as hereinafter mentioned.

The bay above mentioned was and is used by lambermen and others
using the said river as a place for mooring their boats and logs. In
the natural state of the river, there was a portage from the shore of
said bay to the shore of the river at the foot of said rapids, and persons
using such portage made use of said hay to embark o1 disembark, as
the case might be.

The cutting of the channel above referred to caused no injury to
the navigation of the said bay o river.

Through part of lot No. 38 flowed a stream, not navigable, which
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emptied itself into the Ottawa river near the boundary between lots 1884
Nos. 38 and 39, Ou this stream, a short distance from its mouth, and LEreAvE
on lot No. 38, there was a fall or head of water about 9 to 12 feet, over o
which a mill had been erected, capable of being driven by the said fall Tur QUEEN.
or head of water at certain.periods of the year, and capable of Leing 'R;:;'ns
used as & saw or grist mill, Fa dg;'em_

In or about the year 1873, the Government of Canada, for the pur-

pose of improving the navigation of the said xiver in front of said lots
Nos. 38, 39 and 40, and of rendering the samec navigable for large ‘
boats, built a dam and a canal with locks on the said river, opposite
lot No. 38. The cffect of said dam and canal was to improve the navi-
gation of the river and render the same navigable for large boats. Its
effects were, also, to raise the water in the river opposite said lots Nos.
38, 39 and 40 over high water mark to such an extent as to overcome
the rapids there, and to stop the fall or head of water which the said
Edward Lefebvre used for driving the saw mill erected over the channel
above mentioned; and also to raise the water in the stream on lot No.
38 to such an extent as to stop the fall or head of water there, which
was used, as above mentioned, for driving the mill erected over such
stream, and also to flood part of said lots along the front thercof and
over high water mark, and to render the residue thereof less capalble of
drainage.

On account of stopping the said falls or heads 'of water, the said
Edward Lefebvre sustained damage, and made a demand on the Govern-
ment of Canada therefor as follows :—

Pirst.—For the value of the said land so expropriated for the
purposes of the said Culbute Canal Works.

Secondly.—For the damage to about seventeen acres of land by the
flooding thereof.

Thirdly.—By rendering useless the mills and building improve-
ments on the said lots of land. '

Fourthly.—By the destruction of two water privileges.

Fifthly.—By making the said lots of land unsuitable for milling
purposer, and making it impossible to create other water privileges
thereon, which, it is alleged, could be created if such Culbute Canel
‘Works were not constructed. '

Sixthly.—By rendering useless and destroying the mill machinery
in said mills.

Seventhly,—For the loss of profits of the business of the said .
~ Edward Lefebvre, as owner of the mills on the said lots of land,
destroyed as aforesaid, up to the present fime, and for the loss of
future income which he would have had from said mills if same were
not so rendered useless as aforesaid.
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The Government of Canada admitted the claims of the said Edward
Lefebvre, for the expropriation of the iwo acres of land, for the flood-
ing of about sevenuteen acres of the said land, and alsv for the actual

TaEQUEEN value of the mills on the said lands and buildings and improvements
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connected therewith, except the machinery in use in said mills, and
have made full recompense therefor, except for the said machinery ;
but the Government of Canada deny all lability for the other grounds
above mentioned.

And all such matters for which compensation has not been made, as
aforesaid, are referred, in pursuance to the statute in that behalf, to the
award, final end and determination of the Dominion Arbitrators.
Either parly may appeal from the award made by the said Arbitrators
in pursuance of the statute in that behalf.

On behalf of the Crown, T agree to the furegoing statement of facts,
20th March, 1883.

(Signed) Z. A. LASH, _
Counsel for Crown.

On behalf of the Claimant, I agrec to the foregoing statement of
facts, 20th March, 1883,

(Signed) M. O’GARA,

Counsel for Claimant.

L'expropriation a eu lieu, comme on le voit, pour
cause d'utilité publique, dans le but de rendre navi-
gable cette partie de I'Ottawa qui passe en front des
propriétés de 'appelant. La demande de celui-ci contre
le Gouvernement, basée sur les faits ci-dessus exposés,
contenait d’abord sept chefs différents; les trois pre-
miers, savoir :(—le ler, concernant la valeur du terrain
approprié, le 2me, le dommage causé par l'inondation
dedix-sept acres de terrain, et le 3me, I'inutilité des mou-
lins et aulres constructions faites sur les dits lots de
terre, ont &té réglés, ainsi que l'appelant ’a reconnu
dans Padmission de fait. Il ne reste A statuer que sur les
quatre autres, savoir :—

4° La destruction de deux pouvoirs d’eau.

5° Pour avoir rendu les dits lots impropres a l'ex-
ploitation des moulins, et pour avoir rendu impossible,
par la construction des travaux du canal de la Culbute,
la création d’autres pouvoirs d’eau sur les dits terrains.
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6° Pour avoirrendu inutile et détruit les mécanismes 1884

o~

~des dits moulins. . - LEFEBVRE
7° Pour la perte des profits de l'industrie du-dit (S'UE‘.E .
Edward Lefebvre, comme propriétaire des moulins sur it
les dits lots de terre, jusqu'a présent, et pour la perte, a | ar%% e,
Vavenir, durevenu qu’il aurait per¢u des dits moulins,
§'ils n’avaient pas été rendus inutiles.

-L’appelant ayant obtenu, du Ministre des Travaux
Publics, un ordre de référence aux Arbitres Officiels, sa,
cause leur fut soumise sur 'admission de fait en partie
récitée ci-dessus et sur les divers documents qui for-
- ment le dossier devant cette cour.

Il ne manquait & l'appelant, pour compléter sa

preuve, que la production de témoins pour établir le
montant de ses dommages ; mais, par leur sentence, les
Arbitres refusérent de recevoir cette preuve, sur le prin-.
cipe que les quatre chefs de sa demande, sur lesquels
* ils étaient appelés 4 juger, n’étaient pas fondés en loi.
Leur sentence est motivée comme suit : )

We are of opinion, after having read the statement produced, that
the claimant is not by law entitled to any damages on any of the
grounds set forth in this case, for which he has not been already com-
pensated by the Crown ; and we decline receiving any evidence on these
grounds, and we dismiss the claimant’s case,

Tous les faits de la cause ayant été admis, cette sen-
tence ne porte donc que sur le droit de l'appelant de
réclamer une indemnité, pour les quatre derniers chefs
de sa demande.

Le droit de propriété de I'appelant sur les lots en
question est absolu et admis par Sa Majesté en ces
termes : ‘

Thesaid Edward Lefebvre is to be considered, for the purposes hereof,
as if the patents of said lots from the Crown had been issued to himself
under the circumstances and with the intention, on his part, to use the
land for the purposes set forth in Exhibit No. 4, and as if the mills

and improvements hereinafter mentioned were all erected by the said
Edward Lefebvre.
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Comme propriétaire du lot 38, sur lequel se trouvaient
les deux pouvoirs d'ean qui ont été détruits, 'appelant
n’a-t-1] pas droit 4 une indemnité pour les dommages
qui lui en sont résultés ? Malgré la décision contraire
des Arbitres Officiels, il est certain qu’en loi I’appelant
a droit d’éire indemnisé. ILes pouvoirs d’ean en ques-
tion se trouvent, d'aprés I'admission de fait, situés dans
des eaux non navigables, faisant partie de la propriété
du lot 88. Ce droit de propriété est reconnu par les
articles 408 et 503 du C. C. de la province de Québec
et par le c. 51 des Statuts Consolidés, Prov. du Bas-
Canada ; Davie/— Des cours d’eau (1) :

Celui dont un cours d’eau traverse I’héritage le posséde par droit
d’accession. (2)

11 est & sa disposition ¢xclusive dans Iintervalle qu’il parcourt an
milieu de ses fonds.

Sans doute cette nature de propriétd est nécessairement subordonnée
& certaines conditions, & certaines modifications qui dépendent de Ves-
sence méme de Ia chose -ur laquelle ¢lle s’exerce. (Pest propriété moins
absolue ; mads ¢’est tonjours propriété. Le fluide, renouvelé & chaque
instant, se précipite sans cesse vers les fonds inférieurs : voila son éter-
nelleloi. ILe droit sur les eaux courantes ne dure donc qu’autant de
temps qu’on est réellement en pleine jouissance.

Du moment que la possession de A cesse, celle de B commence, pour
faire bientdt place 4 celle de C, et ainsi de suite, chacun 4 son tour a
un droit égal & convertir I’eau & son propre usage.

La proposition de droit, contenue dans ce passage,
admettant le droit du propriétaire a la propriété des
eaux, n’est susceptible d'aucune contestation. Tous les
auteurs sont d’accord a ce sujet, il en est de méme dans
le droit anglais, comme le font voir lautorité de
Angell on Waler Courses (3), et les nombreuses décisions
Jjudiciaires qu'’il cite & I'appui de ce principe :

The right to the use of the flow of the water, in its natural course, and
to the momentum of its fall on the land of the proprietor, is not what is
called easement, because it is inseparably connegted with, and inhe-
rent in, the property in the land ; it is a parcel of the inheritance, and
passes with it. )

(1) Vol. 1 p. 18n° 14. L. 2F. Quod vi aut cldm.

(2} Portio agrs videtur aqua vive, (3) p. 91.
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(Voir les nombrenses auforités citées dans la note 2.) 1884
_Il est évident, d’aprés les autorités, que les pouvoirs LEE;];/RE
dt,a,u en question faisaient partie de la propriété de
T'appelant et, qu’en conséquence, il a droit a I'indemnité e
réclamée par le quatriéme chef de sa demande pour, a2 e,
leur destruction. .
Le droit de propriété dans les pouvoirs d’eau, qui
se trouvent sur sa propriété, étant reconnu comme
fondé en loi, s’en suit-il que l'appelant a aussi droit
d’étre indemnisé pour les raisons mentionnées dans le
cinquiéme chef de sa demande? Il se plaint que la
construction des travaux du Gouvernement a rendu sa
propriété moins avantageuse pour lexploitation de
moulins, et que la création d’autres pouvoirs d'eau,
qu’il était facile d’y faire auparavant, est devenue im-
possible en conséquence de ces travaux. La nature de
ces dommages est sans doute difficile & établir, on ne
peut pas s’appuyer sur des faits positifs pour les
préciser et en déterminer le montant. Il faut néces-
sairement recourir a des probabilités, & des possibilités,
existantes lors de 'expropriation, de tirer parti de ces
pouvoirs d’ean; cependant, si indéfinis que puissent
étre les calculs qu’il faut faire pour fixer leur valeur,
ils sont toutefois de nature 3 étre pris en considération,
lorsqu’il s’agit de P'estimation de la propriété.
Un particulier, en vendant wune propriété de ce
genre, n'en baserait pas le prix seulement sur la valeur
des pouvuirs d'ean actuellement en exploitation, il ne
manquerait pas de faire valoir la possibilité qu'il y a
d’en créer d'autres sur sa propriété et augmenterait son -
prix en conséquence. Cette possibilité, basée sur le
caractére de la propriété, aurait di étre prise en consi-
dération dans 'évaluation qui a été faite,
La loi, en verin de laquelle ont eu lieu les procedes
- en expropriation, 81 Vic. c. 12, sec. 84, contient une
disposition trés étendue au sujet de ces réclamations
9

THE QUEEN.
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pour dommages résultant d’expropriation en pareils

A
LEFEBVRE CaS.

v.
THE QUEEN.

Reasons
for
Judgment.

Elle reconnait, & l'individu exproprié, le droit aux
dommages incidents. A la sec. 84, elle s’exprime comme
suit :

81 quelque personne oun corps politigue a quelque réclamation & faive
valoir pour des propriétds & elle prises, ou pour des dommages preten-
dus, directs ou indirects, provenant de la coastruction ou se rattachant
4 lexécution de quelque ouvrage public, entrepris, commencé oun

exéeutd anx frais de la Puissance, cte., cte., telle personne ou tel corps
politique pourra donner avis par éexit de sa véclamation au ministre,

Le reste de cette section, ainsi que les trois suivantes,
pourvoient au mode de procéder devant les Arbitres
Officiels pour faire décider ces réclamations.

Les termes de cette section sont assez amples pour
justifier le quatriéme chef de la réclamation de I'appe-
lant; mais 8’'il pouvait y avoir doute 4 cet égard, la
décision du Conseil Privé de Sa Majesté, dans la cause
du Maire, Echevins et Citoyens de lu cilé de Montréal
v. Brown & Springle, (1) le ferait bient6t disparaitre.

Afin de mieux faire voir avec quelle force le prin-
cipe énoncé dans ce jugement doit s’appliquer dans le
cas actuel, je citerai la clause du statut soumise a l'in-
terprétation du Conseil Privé. _

La cité de Montréal, ayant, en vertu de la 27me et
28me Vic. c. 60, obtenu les pouvoirs nécessaires pour
I'acquisition et I’expropriation de terrains nécessaires
pour l'élargissement des rues et pour autres améliora-
tions publiques, la section 11 du statut lui conferrait
entre autres, les pouvoirssuivants :

The Council of the said City of Montreal shall have full power and
authority..................to purchase, acquire, take and enter into any
land, ground or real property whatsoever within the limits of the
said city, either by private agreement or amicable arrangement
between the Corporation of the said city and the proprictors or other
persons interested, or by complying with all the formalities herein-

(1) 2, App. Cas. 168.
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after prescribed, for opening streets, public squares, markets or 1884 -
other public places, or for continuing, enlarging or improving the . =~

. . . 1 LEFEBVRE
same, or & portion of the same, or as a site for any public building to 2.
be erected “by the said Council, THE QUEEN,

.En comparant cette section avec la 84me du c. 12, ®egoeme
8L "Vic., ci-dessus citée, on voit, de suite, que cette Tudgment.
derniére contient une disposition plus libérale que
I'autre, en reconnaissant le droit a l'indemnité pour
dommages incidents; dans l'autre, il n’en est nulle-
ment question, il n'y est fait ancune mentmn de dom-
mages, méme directs.

Cependant, dans Vinterprétation de cette clause, le
Conseil Prive a été d’avis que, dans 'évaluation de la
propriété expropriée, on' devait prendre en considéra-
tion les possibilités qu’il y avait d’en tirer meilleur
parti.

Ce principe est énoncé comme sult dans le jugement
de leurs Seigneuries :

The Superior Court were of opinion that in valuing such land the
prospective capabilities of it are not to be taken into consideration ;
that this is not & legal element in the caleulation ; that you are to look
at the land and what is upon it at the time that the valuation takes
place ; and that you are not to go into what they are pleased to term
hypothetical or speculative inquiries as to what purposes the land
might advantageously be applied to. Their Lordships are of opinion
that the prospective capabilities of land may form, and very often are,
a very important element in the the caleulation of its value, and
therefore they cannot concur in the view of the Superior Court, which
seems to have supposed that that eonsideration was to be absolutely
excluded in a valuation under the Act of Parliament (1).

<

Pensant que le principe doit s’appliquer, avec encore
plus de force, & la section 84 de l'acte des travaux
publics, je suis d’avis gue l'appelant a droit a4 une in-
demnité pour les motils mentionnés dans le cmquleme
chef de sa réclamation.

Les mécanismes qui se trouvaient, lors de l'expro-

(1) 2 App. Cas., pp. 184-185.
9%
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priation, dans les moulins de 'appelant faisaient indu-
bitablement parti de la propriété. Ils étaient devenus
immeubles par destination, conformément aux arts. 379
et 380 C.C. En conséquence, leur destruction ou
diminution de valeur aurait di étre prise en considé-
ration, dans l'estimation de lindemnité a laquelle
Pappelant avait droit.

Par le septiéme et dernier chef de sa réclamation,
I'appelant demande des dommages pour la perte des
profits dans son industrie (for loss of profits of the busi-
ness, &c., &c.), jusqu’au moment de sa réclamation et
aussi pour 'avenir.

Cette perte, qu’il subira probablement, étant d’un
caractere personnel et n’étant pas un dommage fait a la
propriété, ne donne pas lieu i I'indemnité.

Ayant eu occasion d’examiner cette question dans la
cause de McPherson vs. La Reine (1}, dans la cour d’Echi-
quier, je ne la discuterai pas de nouveau. Comme la
cause n’est pas encore rapportée, je ne donnerai, ici, que
les autorités sur lesquels je me suis appuyé, pour en
arriver & cette conclusion: Ricket v. Directors, &c.,
of Metropolitan Railway Co. (2) Metropolitan Board of
Works v. McCarthy (3). Conformément & la décision
que j'ai déja rendue sur cette question, je rejette la
réclamation en indemnité contenue dans le septiéme
chef de la demande, comme n’étant pas fondée en loi.

Pour ces motifs, je suis d’avis que la sentence rendue
en cette cause, le 27 avril dernier, par les Arbitres
Officiels, doit étre infirmée en ce qui a rapport aux qua-

. triéme, cinquieme et sixiéme chefs de la demande, et

confirmée seulement quant au septieme. En consé-
quence, Jordonne qu’il soit procédé, par-devant un

(1) The case was not reported
when this judgment was delivered, (2) L. R. 2, H. L. p. 175.
but may now be foundat page 53  (3) L. R. 7, H. L. p. 243.
of this volume,
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officier de cette cour, & la preuve des réclamations 1884

contenues dans les quatriéme, cinquidme et sixidme Lrrmsves

chefs de la demande en indemnité, de 'appelant, pour &mEN.

étre plus tard adjugé sur le montant de la dite récla- =

mation, suivant la preuve qui en sera faite. ’ T ent.
Le tout avec dépens du présent appel contre Sa

Majesté.

Aflppeal allowed with costs.
Solicitors for appellant : O'Gara & Remon.

Solicitors for respondent: O Connor & Iogg.
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Coram HENRY, J.

THE QUEEN, ON THE INFORMATION OF
THE A1TORNEY-GENERAL FOR THE DO-} PLAINTIFF;
MINION OF CANADA.....ceneen.n. e

P

AND

CHARLES WHITEHEAD, HENRY _
N. RUTTAN anp JOHN RYAN.... } DEFENDANTS.

Demurrer—Claam for timber unlowfully cut on Domindon lands—Ileading
set-off against the Crown—ILBunning accounts—Iractice.

An information was filed on bebalf of the Crown sceking judgment
against the defendants for entering upon certain Dominion lands
and cutting thereon and converting to their own use a quantity
of timber and railway ties, contrary to the provisions of 46 Vie,,
e. 17, 5. 60 ; and also for money owing to the Crown for dues in
respect of the timber and ties so cut by the defendants. The de-
fendants specially denied the allegations of the information, and
in their 12th plea substantially alleged that the claims sought to
be maintained by the Crown arose out of, and were connected
with, certain contracts between them and the Crown, in respect of
which the Crown was indebted to them in an amount greater than
the sum claimed from them in the information ; and in their 13th
plea substantially alleged that the Crown was then also indebted to
them in an amount of money other than that above mentioned,
which last mentioned sum was larger than the amount claimed
from defendants ; and that, before the information was filed
it was agreed between the Crown and the defendants that
in consideration of the defendants forbearing to sue the Crown
until their claims could be investigated, the Crown would not, be-
fore such investigation had been made, demand from the defen-
dants, or sue them, for the claims set out in the information. It
was further alleged by the defendants in their 13th plea that the
Crown had never caused such investigation to be made, although
they had theretofore bheen, and were then, ready and willing that
such investigation should be had ; and that the amount thereupon
fonnd due to them from the Crown, or a proper proportion
thercof, should be applied by way of set-off towards payment and
satisfaction of the alleged claims of the Crown,
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To these pleas the plaintiff demurred on the ground that set-off canmot 1884

be pleaded against the Crown. , o
. . . TEE QUEEN
Held :—(1) That the rule in such a case is not to set aside the plea .
demwrred to unless it is clearly bad. WHITEHEAD

(2) That, inasmuch as the claim against the Crown set out in defendants’ o -~
12th plea arose out of the same contracts between the parties in ot Facta.
respect whereof the claims sought to be enforced in the informa-
tion had arisen, and as the dealings of the parties thereunder were
so continuous and inseparable that the claims on one side counld
not properly be investigated apart from those of the other, the
rule against pleading a set-off to a declaration for money due to
the Crown did not apply, and the demurrer to said plea should be
over-ruled.

(3) That, as there was no.allegation to the contrary, it must be pre-
sumed that the claim set up in the first part of the 13th plea was
onc unconnected with, and distinet from, the transaction in respect
of which the claims sought to be enforced in the information arose ;

.and that so much of the plea as dealt therewith, heing simply a
matter of set-off, was bad in law.

(4) That a promise of forbearance to sue, such as that alleged in the
coneluding portion «f defendants’ 13th plea, couldnot be succes-
fully pleaded in bar 6f an action between subject and subject, nor
would such a defence be available against the Crown, '

THIS was a case on demurrer.

By an information filed by the Attorney-General for
the Dominion of Canada, on behalf of the Crown, the
court was informed as follows :— '

“1. That the defendants, contrary to the form of the
statute in that behalf made and provided, did without
authority cut and cause to be cut certain timber and
tamarac trees, to wit : 16,889 lineal feet of timber and
100,000 tamarac ties upon certain lands belonging to
Her Majesty the Queen, within the Dominion of
Canada, and known as Dominion lands, and the said
timber and ties have been removed out of the reach of
the Crown timber officers, and it has been found
impossible to seize the same; whereby the defendants
have forfeited a suam not exceeding three dollars for
each tree, which, or any part of which, they so cut,
but have not paid the same. '
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1884 “2. That the said defendants, contrary to the form of
Tan Queey the statute in that case made and provided, did, with-
Wrrmeusap 00t authority, remove and carry eway, and employ

Somia. Others to remove and carry away, cerlain timber and
of Facts. tamarac ties, to wit: 16,389 lineal feet of timber and
100,00) tamarac ties, the produce of trees belonging
to Her Majesty and growing and being upon certain
the belonging to Her Majesty the Queen within
lands Dominion of Canada, and known as Dominion
lands, and which timber and ties had been, without
authority, cut on such lands, and said timber and ties
have been removed out of the reach of the Crown
timber officers, and it has been found impossible to
seize the same ; whereby the defendants have forfeited
a sum not exceeding three dollars for each tree which,
or any part of which, they so carried away, but have
not paid the same.”

8. That the defendants did cut and cause to be cut
and carried away certain timber and tamarac ties
belonging to Her Majesty the Queen, and being the
produce of certain trees then growing and being upon
certain lands in the Dominion of Canada belonging to
Her said Majesty, and known as Dominion lands, and
the said defendants promised Her Majesty the Queen
to pay, and became liable to pay, the Crown dues upon
the timber and ties so cut and carried away, yet they
have not paid the same.”

“4, That the defendants converted to their own use
and wrongfully deprived Her Majesty the Queen of
certain timber and tamarac ties, to wit : 16,389 lineal
feet of timber and 100,000 ties belonging to Her
Majesty.”

“5. That the defendants did agree with Her Majesty
the Queen, that in consideration of Her Majesty per-
mitting the defendants to cut timber and railway ties
upon certain lands belonging to Her Majesty and
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known as Dominion lands, they would pay to Her
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Majesty the sum of one cent per lineal foot for the Tur Querw
timber, and the sum of three cents for each tie eighty,  ©

feet long so cut; and Her Majesty did permit the
defendants to cut, and the defendants did cut, upon the
said lands, a large quantity of timber, to wit: 16,889
lineal feet, and a large number of ties, to wit: 100,000
tamarac ties, but the defendants did not pay the said
sums therefor.” J

“6. The defendants are indebted to Her Majesty for
money payable by the defendants to Her Majesty the
Queen for Crown dues upon certain timber and rail-

Statement
of Facts,

way ties, belonging to Her Majesty, which had been"

growing upon certain lands in the Dominion of Canada
belonging to Her Majesty and known as ['ominion
lands, and which timber and ties were cut and caused
to be cut and carried away by the defendants, and for
money paid by Her Majesty for the defendants at their
request, and for money received by the defendants for
the use of Her Majesty, and for interest upon money
due by the defendants to Her Majesty and forborne
at interest by Her Majesty to the defendants, at their
request, and for money found to be due by the defend-
ants to Her Majesty on accounts stated betweeu the
defendants and Her Majesty.”

“ Whereby Her Majesty the Queen is entltled to
demand judgment against the defendants :’

“1. Judgment against the defendants for a sum not
exceeding three dollars for each tree, which, or any part
of which, they cut, as in the first count mentioned.”

“ 2. Judgment against the defendants for a sum not
exceeding three dollars for each tree, which, or any part

of which, they carried away, as in the second count .

mentioned.”
“8 Judgment against the defendants for the sum of
$4,000, being the Crown dues upon the timber and
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1884  ties cut and carried away, as in the third count men-
THR QUEEN tioned

Warmeamp 3 Judgment against the defendants for the sum of

- $10,000, being the value of the timber and ties con-

Statement

or wacts. verted by the defendants to their own use, as in the
fourth count mentioned.”

The defendants, in their answer, after denying all
the allegations in the information, pleaded as follows:—

“And for a twelfth plea, the defendants as to the said
third, fifth and sixth counts of the said information
further say, that the said alleged claims were incurred
by the defendants and arose out of, and were connected
with, certain contracts between Her Majesty and the
defendants, for the performance of work and the erecs
tion of bridges on Her Majesty’s Canadian Pacific Rail-
way, and for the manufacture and delivery of material
for use on the said railway; and the defendants say
that before the filing of the said .information herein,
Her Majesty was and still is indebted to the defendants
in the sum of one hundred thousand dollars, and
upwards, for work done and materials provided by the
defendants for Her Majesty in pursuance of the said
contracts, and which said sum is greater than the
claims and demands of Her Majesty against -the
defendants mentioned in the said counts; and the
defendants say that the said claims of Her Majesty
against them and their said claim against Her Majesty
are one continued transaction, and that the one cannot
be properly investigated without the other; and the
defendants say that they were always ready and
willing, and they do hereby offer, that a sufficient
portion of their said claims against Her Majesty should
be set off and applied towards the satisfaction and pay-
ment of the said claims of Her Majesty against them,
and the defendants for that purpose, pray that an
account may be taken of all their said claims against
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Her Majesty ; and if necessary, that the amounts found
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due, or proper proportions thereof, may be set off THR QUEEN

against, or applied in satisfaction of, the said claims of
Her Majesty against them.”

“ And for a thirteenth plea, the defendants, as to the
said third, fifth and sixth counts of the said in-
formation, further say that before the filing of the in-
formation herein, Her Majesty was and still is indebted
to the defendants in the sum of one hundred thousand
dollars, and upwards, as a balance for work done and
materials provided by the defendants for Her Majesty,
and which said amount is greater than Her Majesty’s
said claims against the defendants; and before the com-
mencement of this suit it was agreed between Her

v,
WHITEREAD
Statement
of Facts.

Majesty and the said defendants that, in considera-

tion of the defendants forbearing to sue Her Majesty
for the said claims until Her Majesty’s officers should

investigate the said claims of the defendants against.
Her Majesty, Her Majesty would mnot, until such -

investigation by Her Majesty’s officers of the defen-
dants’ said claims, demand from the detendants, or sue
them, for the said alleged claims in the said counts
mentioned, and that after such investigation of the
defendants’ said claims, the amount found due to the
defendants from Her Majesty on such investigation,
or aproper proportion thereof, would be applied by Her
Majesty towards satisfaction and payment of Her
Majesty’s said alleged claims in the said counts men-
tioned ; and the defendants say that Her Majesty’s
officers did not, before the filing of the information, nor
have they yet, investigated the said claims of the defen-
dants against Her Majesty, and that the defendants, in
pursuance of the said agreement have not sued Her
Majesty for their said claims against Her Majesty, or
for any part thereof, and the same are stillunpaid and
outstanding, and Her Majesty is still indebted to the
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1884 defendants therefor in the sum of one hundred thousand
Tre Queey dollars, and upwards, and the defendants say that they
were always ready and willing, and they hereby offer,
vl that their said claims against Her Majesty should, in
ot Facts. pursuance of the said agreement,be investigated and the
amount found due to the defendants therefor, or a pro-
per proportion thereof, applied towards satisfaction and
payment of the said alleged claims of Her Majesty in
the said counts mentioned ; and the defendants now
pray that an account may be taken by this Honourable
Court of all such accounts, respectively, and that the
sum, or a proper proportion thereof, respectively, may be
set off, one against the other, so that right may be done.”

To these two pleas a demurrer was filed on behalf of
the Crown, as follows : —

“1. As to the twelfth plea:—

“ Set-off cannot be pleaded against Her Majesty, and
the said plea, while admitting that the defendants are
liable to Her Majesty, shews no defence to the claim.

“2. As to the thirteenth plea :—

“That the said plea amounts to a plea of set-off,
which cannot be pleaded against Her Majesty, and the
said plea while admitting that the defendants are
liable to Her Majesty, shews no defence to the claim.”

The demurrer was argued before Mr. Justice Henry.

V.
WHITEHEAD

Hogg in support of demurrer.
O Gara, Q.C. contra.

HENRY J.now {July 19th, 1884) delivered judgment.

The demurrer in this case was argued before me. It
was to the twelfth and thirteenth pleas. The action
was brought by information. The first count charges
that the defendants, without any aunthoiity, cut and
caused to be cut, timber and railway ties upon certain
lands belonging to Her Majesty, within the Dominion
of Canada, known as Dominion lands.
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The second count charges that the defendants removed
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and carried away certain timber and railway ties, the Tue Quren

produce of trees belonging to Her Majesty within the
Dominion of Canada, and known as Dominion Lands.

The third is for the recovery of Crown dues, which
it is alleged the defendants promised to pay on certain
timber and ties produced from timber growing on the
- Dominion lands.

The fourth is for the alleged conversion-of timber
and ties belonging to Her Majesty.

The fifth is to recover for certain timber and ties
which Her Majesty is alleged to have permitted the
defendants to cut on Dominion lands at the rate of one
cent per lineal foot for the timber, and three cents for
each tie eight feet long.

The sixth alleges that the defendants are indebted

to Her Majesty for money payable by them to Hur
Majesty for Crown, dues upon certain timber and ties
cut and carried away by the defendants, for money
paid by Her Majesty for the defendants, for money had
and received for the use of Her Majesty, and for money
due on accounts stated.

The defendants, in answer thereto, filed thirteen
pleas I need only refer to those which have been
demurred to,—the twelfth and thirteenth. :

The twelfth is to the third, fifth and sixth counts of the
- information, and alleges that the claims of Her Majesty

arose out of and were connected with certain contracts
between Her Majesty and the defendants for the per-
 formance of work and the erection of bridges on the
Oanadian Pacific Railway, and for the delivery of
materials for the railway. It further alleges that Her
Majesty was indebted to the defendants for work done
and materials provided by them for Her Majesty, under
the contract,to a greater extent than the amount of
the claims and demands of Her Majesty against them ;

.

for

WHITEHEAD

Reasons

Judgment.
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that the claims of Her Majesty against them and their

Tre Query claim against Her Majesty are one continual trans

V.
WHITEHEAD

Reasons
for
Judgment.

- action, and that the one cannot properly be investigated
without the other; that the defendants were always
ready and willing that a sufficient portion of their
claims should be set off and applied towards the satis-
faction and payment of the claims of Her Majesty
against them ; and prays that an account may be taken
of all the defendants’ claims against Her Majesty in
order that the amounts found due, or a proper propor-
tion thereof, might be set-off against, or applied in
satisfaction of, the claims of Her Majesty against them.

Issue was taken upon all the pleas, and, as to the
twelfth plea, the demurrer is that :

Set-off cannot be pleaded against Her Majesty, and the said plea,
while admitting that the defendants areliable to Her Majesty, shows no
defence to the claim,

The rule in such a case is not to set aside the plea
demurred to unless it is clearly bad.

The set-off provided for by the statutes in England
was of independent debts or claims, but running
accounts of debit and credit were treated differently.
Snell on Equity,(Tth Id.) at page 524 says:—

Asregards connected accounts of debit and credit, both at law and in
equity, and without any reference to the statutes 4 Aun c. 17, sce. 11;
2 Geo. II, c. 22, sec. 13; 8 Geo. II, c. 24, sec. 4, the balance of the
aceounts only is recoverable ; which is, therefore, a virtual adjustment
and set-off between the parties.  Dale v. Solblet (1),

The plea shows that the claims on each side were
under contracts, and that they are not independent. It
alleges this fact, which is admitted by the demurrer,
and also alleges that the claims on both sides were
one continuned transaction,and that the one could not
properly be investigated without the other. It appears
to me that the claim of the defendants is not an in-
dependent one, but that it comes within the rule
applicable to connected accounts, The contracts are
not set out in the pleadings, and I have therefore no

{1) 4 Burr. 2133.
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guide on the point except what1 find in the plea, b'y. 1884

which I have been governed. Entertaining the views
1 have expressed, the demurrer to the plea in question
must be over-ruled. ‘

The demurrer to the thirteenth pleais:

That the said plea amounts to a plea of set-off, which cannot be
pleaded against Her Majesty, and that the said plea, while admitting
that the defendants are liable to Her Majesty, shows no defence to the
claim.

The first part of the plea is a plea of set-off, and as
the contrary is not alleged, it must be presumed to
apply to a claim independent of that for which the in-
formation was filed to recover.

The Sovereign not being named therein, is not
affected by the statutes relating to set-off, and I can
find no authority for a plea of set-off against the
Crown. I, therefore, think the plea in question bad
in that respect.

The concluding part of the plea, howéver, raises
another issue on an alleged agreement on the part of
Her Majesty to forbear bringing a suit for the claim
now sought to be established, as therein stated, in con-
sideration that the defendants would forbear to sue Her
Majesty for their claims against Her, pending an in-

AT v
THE QUEEN

.
WHITEHEAD

Reasons

or
Judgment,

vestigation thereof The consideration of forbearance

to bring a suit against a third party for a stipulated
period is a sufficient consideration for a promise to pay
money ; but I know of no such agreement asthe onie
here put forward ever having been successfully pleaded
in bar of an action between subject and subject, nor
can I conclude that such a defence is available against
the Crown. I consider the plea bad alsoin that respect.

Demurrer to the twelfth plea over-ruled, and that to
the thirteenth plea sustained, without costs on either
side. '

Solicitor for plaintiff : D. O Cornor.

Solicitor for respondents: O'Gara, Lapierre & Remon.
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Coram FOURNIER, J-
(CLAIMANTS) APPELLANTS ;

AND

HER MAJESTY THE QUEEN...... ve. .. RESPONDENT.

Damages arising from expropriation of land—=Right of action— Compensation

paud to claimants’ grantor (autewr)—31 Vic., c. 12, sec. 34.

Prior to the construction of the Lachine Canal, farm lots (cadastral)

For

nos. 3617 and 3912, situate in the parish of Cte St. Paul, in the
county of Hochelaga, P.Q., were drained, each in its own line, by a
natural water course on their northern boundary. In constructing
the Lachine canal the Dominion Government destroyed the
natural drainage of the lots, and, as it was impossible to effect
drainage into the canal on account of the height of the embank-
ments, the Government built several culverts under such embank-
ments to answer that purpose. To conduct the drainage from the
four neighbouring farms west of lot 3617, as well as from lot 3617
itself and the two farms immediately east of it, to a culvert situated
on lot 3912, the Government provided the said farms with a drain-
ditch leading to theculvert. This system of drainage appears to
have worked satisfactorily when not interfared with.

the purposes of the canal, the Government expropriated a portion
of lot 3617 while it was in possession of P.J., the father of the
claimants, and from whom they derived title thereto. In pur-
guance of an award.of the Official Arbitrators, the Government
paid the then proprietor $2,320.33, with interest from the date of
expropriation, for the area of land so taken, and a further sum of
$4035.10, for all damages resulting from the expropriation.

After lot 3617 came into the possession of the claimants, the occupant

of one of the farms adjoining it obstructed the passage of water
through the said drain-ditch and caused the said lot to become
overflowed, whereby the claimants’ barns and their contents were
injuriously affected.

Some time in the year 1853, and before lot 3912 came into the posses-

sion of P.J., one of the claimants, the Government of Canada had
paid for and obtained from the then owner certain easemients and
servitudes for the purposes of the said c¢anal, and, in the exercise
of therights so acquired by the Crown, damage resulted to
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the lot and buildings erected thereon after they came into the 1886
possession of the last named claimant. Piveade

Upon a claim against the Domirion Government for compensation for .
damage and loss of profits sustained by the claimants in respect of THE QUEEN,
the use and occupation of the two lots being submitted to the Official Statement
Arbitrators they found against and dismissed the same. of Facts.

_On appeal from the award of the Official Arbitrators,

Held :—(1) That in respect to lot 3617, inasmuch as compensation for
all future damages arising from the expropriation had been paid
to claimants’ grantor (autewr) while he was in possession, no right
of action for such damages accrued to the claimants unless (as was
not the case here) another expropriation had been made, or some
new work performed, causing damages of a character not falling
within the limits of those arising from the first expropriation.
Moreover, if such new damages had arisen prior to the said claim-
ants coming into possession of the lot, any right of action therefor
could only have becen exercised by the claimants’ grantor (auteur).

(2) That in respect to lot 3912, the claimant must abide by the ease-
ments and servitudes over and upon the property created by his
grantor (auteur), and that the claim for damages arising out of the
exercise of such rights by the Government was not well founded.

APPEAL from an award of the Official Arbitrators.

John Jackson and Peter Jackson, the claimants (appel-
lants), were joint owners of the farm lot known as lot
(cadastral) no. 3617 ; and Peter Jackson, one of the said
claimants, was sole owner of lot (cadastral) mo. 3912,
both being situated in the parish of Cote St. Paul in
the county of Hochelaga P.Q., both of which, as
alleged by the claimants, had suffered damage from
the Lachine Canal. Upon a claim for compensation in
respect of such damage being made by the said
claimants against the Dominion Government, it was
referred to the Official Arbitrators for investigation and
award.,

The following is the claimants’ statement of claim
as submitted to the Official Arbitrators :~—

“ Detailed account of the claims of John and Peter
Jackson for damages caused to their properties nos.
3617 and 3912, of Céte St. Paul, through the excavation

of ditches and flooding of said properties.
10

-
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1886 Claim for lot No. 8617—

T ACKSON 1. Loss of hay during two spring
Tz QuzEN. floods since the making of the
Government ditch......... ............

ot 2 Damages and repairs to 2 stables
— and barns, each spring during 5

years, at $20.00 per year at least....
8. Destruction and loss of about 150
loads of manure of the best quality,
worth at least $1.00 per load........
4, Loss of revenue on the portion of
the ground flooded, being garden
soil, very valuable, at least
$50.00 per year..cooevr.veiviniiniiiennes

Claim for lot No. 3912—
5. Loss of revenue on portion of the
ground occupied by the old ditch,
5 arpents in length by 20 feet wide ;
cost of bridges over said ditch and
additional expenses to work this
property, being cut in two, at least
$50.00 per year, during 4 years.....
6. Loss, decrease of rent on house
situated on said lot no. 38912,
through damage caused by water,
at least $100.09 per year, for 4

7. Loss of all revenue on the land
occupied by the deposit of clay
(stuff) put there by the Govern-
ment contractors 4 years at $50.00

[VOL. I.

$85 00

100 00

150 00

200 00

400 00

$800 00

$1,385 00
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Chagnon for the appellants; 1886
Hogg for the respondent. J ACKSON

The Official Arbitrators, upon hearing evidence in THE fg'UEEN- .
support of the claim, found against and dismissed the statement
same. _ or Fuets.

-The claimants then appealed to the Court; the
appeal being heard before Mr. Justice Fournier.

The facts appearing on the evidence are sufficiently

et out in the head-note and judgment.

FouRrNIER, J. now (January 13th, 1886,) delivered
judgment.

Les réclamants en cette cause ont appelé a cette
cour, en vertu de 'acte 42 Viec., ch. 8, de la sentence
rendue par les Arbitres Officiels de la Puissance, le 10
novembre 1884, renvoyant leur réclamation, contre le
Département des Travaux Publics, pour dommages leur
résultant de l'insuffisance de la construction des fossés
que le Gouvernement a fait construire & la céte St.
Paul, dans les environs du canal Lachine, pour I'égout
de certaines propriétés et entre autres de celles des
réclamants. Les propriétés sont désignées et connues
comme les nos. 3617 et 8912 du cadastre officiel et
livre de renvoi de la paroisse de la cote St. Paul.

Les dommages réclamés, pour le lot n® 3617, se mon-
tent a la somme de $585, pour perte de foin causée par
deux inondatjons, réparations & deux étables et granges,
destruction de fumier et perte de revenu sur le terrain
inondé. .

Le dommage, pour le lot n° 3912, est aussi pour
perte de revenu sur le terrain occupé par un ancien
fossé, frais de ponts sur ce fossé, etc., perte par la dimi-
nution du loyer d'une maison située sur ce lot, et perte
de revenu sur un terrain couvert de terre glaise
déposée par le contracteur du Gouvernement.

Le droit & une indemnité, soit pour expropriation, a
1{e}74
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1886  ]a demande du Département des Travaux Publics de la

R

Jackson Puissance, soit pour dommages occasionnés par la
g CgiJEEN construction de quelques ouvrages par le Département,
est réglé par 'acte 31 Vie., ch. 12, sec. 84, dans les
Reasons

for  termes suivants :
Judgment. . ‘e .

8i quelque persomne ou corps politique a quelque réclamation 3
faire valoir pour des propriétés & elles prises, ou pour des dommages
prétendus, directs on indirects, provenant de la construction de quel-
que ouvrage public, entrepris, commencé ou exdcuté aux frais de la
Puissance, etc., etc., telle personne ou tel corps politique pourra donner
avis par éexit de sa réclamation an ministre, ete.

Le reste de la section et les trois suivantes pres-
crivent le mode de procéder devant les Arbitres Officiels
qui doivent décider les réclamations. Les prescriptions
ont été observées et la réclamation des pétitionnaires a
été diment référée aux Arbitres Officiels, qui ont été
appelés a I’examiner et 4 la décider.

Aprés avoir entendu et examiné dix témoins de la
part des requérants et trois de la part de la Couronne,
les Arbitres ont, par leur sentence du 10 décembre
1884, renvoyé la réclamation comme non fondée.

Les requérants alléguent, dans leur requéte en appel, .
qu'ils n’ont pu faire, & leurs témoins, toutes les ques-
tions qu'il était de leur intérét de faire et qu’ils n'ont
pu, non plus, en faire entendre d’autres en conséquence
du refus des Arbitres.

Leur plainte, a cet égard, est libellée comme suit :

And for a further and more special reason of appeal, your peti-
tionersallege that, before the said Board, they have been prevented by
the Arbitrators from putting to the witnesses a good many questions,
which might, and which certainly would, have brought answers very
material to the making out of their claims ; and that the said Arbitrators
have refused to hear the witnesses’ evidence on many important facts
of this case, and generally have not given to the present case that
hearing and inquiry necessary to the ends of justice ; that even what
witnesses have been allowed to prove before the said Board, touching
the matters of the case, is far from being truly and completely, or even
intelligibly, reported by the notes of the evidence as taken down by
the secretary of the said Board.
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That, under these circumstances, petitioners cannot but pray that 1886

they be al'owed to examine de novo the more important witnesses in Pvane
this case. v,

.Ces reproches qu1 gils étaient fondés, seraient trésTarQueeN.
graves, ont été répétés a Uargument par le conseil des nmsons
appelants. L'entendant se plaindre de l'insuffisance Fudgment.
de sa preuve et des difficultés qu’il aurait eu 4 la faire,
la cour lui a offert d'user de la discrétion accordée au
juge ou ala cour, par la sec. 4 de l'acte 42 Vie, ch.
8, de permettre et méme d’ordonner, proprio motu,
" Taudition de nouveaux témoins en appel. Mais le
savant conseil, ne jugeant pas 4 propos de se prévaloir
de cette offre, a plaidé sa cause au mérite et il a bien fait ;
car je suis persuadé, d’aprés I'examen que j'ai fait de la
cause et comme on le verra ci-aprés, qu'il ne pouvait
améliorer sa preuve. Alors, il aurait da retirer ses
allégations qui constituent un acte d’injustice 4 1’égard
des Arbitres; pour suppléer & son défaut de ce faire, je
les rejette comme tout-a-fait dénuées de fondement.

La question qui se présente, en cette cause, est moins
de savoir s'il y a eu des dommages que de savoir, si,
dans la position particuliére ou se trouvent les récla-
mants, ils ont droit d’en réclamer.

Quant au n® 3617, appartenant ci-devant a Peter
Jackson, pére des réclamants, et maintenant la pro-
priété de ces derniers, le Département des Travaux
Publics ayant eu besoin d'une partie de ce lot, en 1877,
pour lélargissement du canal Lachine, référa aux
Arbitres Officiels I'évaluation du terrain requis, ainsi
que celle des dommages résultant de l'expropriation.
Une premiére sentence rendue sur cette référence n’ayant
pas donné satisfaction, les dits Arbitres recurent, du
Département, instruction de reconsidérer leur décision
et rendirent, le 31 janvier 1880, une autre sentence par
laquelle ils adjugérent en ces termes :

Do adjuge and determine that the sum to be paid for the absolute
purchase of the tract or parcel of land therein above described, is two
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1886  thousand three hundred and twenty dollars and thirty three cents
JE{;ON {$2,320.33 );being at the rate of eight and one half cents per foot, with
v. interest to be computed from the first January 1877 ;—and for the
THE QUEEN. forest and frunit trees, the currant bushes and garden.cmps, the fences,
Rotmons Sheds, stone dwelling house and the well thereon, together with the
for damages resulting from the position of the two barns above mentioned,

Judgment. X .
the further sum of $4,035.10, without interest.

Bien que le pére des pétitionnaires ait 6té indemnisé
pour le dommage qui pouvait résulter de la position
des deux granges, ni lui, ni ceux-ci, n'ont fait aucun
changement dans la position de ces granges. I'indem-
nité accordée a leur pére, couvrait tous les dommages
prévus alors comme pouvant résulter de 'expropriation.
Aucun dommage résultant des mémes causes ne peut
plus étre accordé.

I1 ne pouvait y avoir lieu 4 de nouveaux dommages,
que 8'il y avait une nouvelle expropriation ou de nou-
veaux ouvrages, construits depuis l'élargissement du
canal, causant des dommages qui n’auraient pas été
compris dans la premiére évaluation.—En ne changeant
pas la position de leurs étables et granges, au sujet des-
quelles leur pére avait regu une indemnite, les pétition-
naires ont préféré courir les risques des inondations,
plutét que de faire les dépenses nécessaires pour s’en
mettre & I'abri.—Etant restés volontairement exposés
au danger, ils doivent en subir les conséquences et n’ont,
pour ces motifs, aucun droit & une indemnite.

La réclamation de $5685, pour dommages sur ce lot
8617, a été diment renvoyée par les Arbitres.

La réclamation de $800, pour le lot n® 3912, n’est pas

mieux fondée,

L’item n° 5 (le 1° de cette réelamation) pour “ perte du revenu sur
la partie de terrain occupé par le fossé ancien; 5 arpents de long sur
vingt pieds de largeur, frais des ponts sur ce fossé et dépenses addition-
nelles gue fait encourir Pexploitation de la propriété ainsi coupée en
deux.”

Ce fossé ne fait point partie de la propriété de Peter
Jackson, n° 8912, achetée en 1879 A la vente faite par
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licitation des héritiers Deséve. Les auteurs de ceux-ci 1886
en avaient distrait et vendu le terrain occupé par ce Jacksow
, . P P v,
fossé, par acte authentique, passé 4 Montréal, par-devant Ter Qusy.

Mtre Doucet et collégue, notaires, le 26 octobre 1853, o
AsOoNs

. . . uso
dans lequel acte, le terrain en question est décrit comme , for =
suit :

Tout le terrain renfermé dans les lignes coloriées en rouge sur le plan
ci-annex$, le dit terrain étant enclavé dansla terre appartenant aux dits
vendeurs dans les proportions et de la manibre ci-dessus énoncées,~située
4 la Cote Saint-Paul, en la dite paroisse de Montréal, et bornée en front
par le chemin, ete. ete., le dit terrain contenant en superficie totale, cin-
quante-trois perches et cinquante-trois cinquantitmes de perche, et ser-
vant aux dits fravaux publics pour un fossé pour égoutter les eaux
venant du canal de Lachine sur certaines terres de la dite Cdte Saint-Paul,
au sud-est du dit canal de Lachine. .

Ce terrain est le méme que celui au sujet duquel le
pétitionnaire fait sa demande de dommages contenue
dans l'item 5. Quant aux frais additionnels de culture
et frais de construction de ponts, sur le dit fossé; c'est
a lui a le faire, suivant le droit que s’en sont réservé ses
auteurs, par l'acte ci-dessus cité, ot 1'on trouve cette
clause:

I est convenu entre les parties queles vendeurs, leurs hoirs et ayant-
cause aurout le droit de construire deux ponts sur le dit fossé pour
communiquer avec les deux morceaux de terre qui leur restent, entre
le dit fossé et Jean-Baptiste Lenoir dit Rolland et Peter Jackson en
ne faisant toutefois ancun dommage quelconque.

Cela suffit pour disposer de ses prétentions au sujet
des frais de construction de ponts,

La propriété de ce fossé appartenant au Gouverne-
ment, en vertu d'un titre inattaquable, la prétention a
des dommages doit &tre rejetée comme absolument
erronée.

I’item 6 de la réclamation de Peter Jackson, de $400
de dommages causés par les eaux, pendant quatre ans,
a compter de 1879, 4 raison de $100 par année, est aussi
sans fondement.

Peter Jackson est devenu acquéreur de I'immeuble
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1886  n° 3912, par une vente faite par licitation dans la cour
Jackson supérieure, pour le district de Montréal, le 25 septembre
1879.—Entre autres conditions de la vente, on trouve

.
THE QUEEN. .
celle-ci ;

Reasons
fox

Juagment. 1° De prendre les dits immeubles ot rentes foncitres dans ’état ont

ils se trouvent actuellement, avec les charges et servitudes dont les dits
immeubles et rentes foncitres peuvent étre légalement sujets, sans que
I’adjudicataire ou les adjudicataires puisse on puissent répéter auncune
indemnité ou diminution de prix, et sans aucun recours en garantie
contre les dites parties, demandeurs, défendeurs, intervenants et requé-
rants pour grosses ou menues réparations, dégradation, défaut de con-
ienance, changement ou fausse description des dits immeubles et rentes
foncitres ou aucune autre cause quelconque.

Son titre, comme on le voit, 'oblige a souffrir toutes
les servitudes existantes, lors de son acquisition ; il
doit prendre I'immeuble dans 1'état ot il se trouve lors
de la vente, méme subir les défauts de contenance, si
le fossé, appartenant au Gouvernement, pouvait étre con-
sidéré tel. A moing de travaux publics nouveaux, de-
puis son acquisition, ou de changements faits dans
ceux qui existaient alors, Peter Jackson n’a aucun sujet
de se plaindre du Département et il est bien établi, par
la preuve, qu'il n'en a été fait ancun. Quelsque
soient les dommages qui aient pu lui étre causés, par
I'inondation dont il se plaint, ayant acheté la propriété
dans l’état ou elle était lors de la vente, et le
Grouvernement n’ayant rien fait qui pit en modifier la
position, Peter Jackson ne peut avoir de recours contre
le Gouvernement pour ces dommages. Le dernier item :

Perte de tout revenusurle terrain oceupé par le dépot de la glaise fait
par le contracteur du gouvernement sur le dit n° 3912, ete., $200.00,
doit subir le méme sort que les autres.

Ce dépot de glaise ayant été fait avant son acquisi-
tion, et prenant la propriété dans 1'état ou elle se trou-
vait, il n’a aucun recours pour les dommages qui ont
pu en résulter.

Si quelqu'un avait un droit d’action a ce sujet, ce
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serait les auteurs de Peter Jackson qui ont laissé faire 1886
oA . . [ W)
ce dépét, assez probablement, avec leur permission. Jiokson
Dans tous les cas, il n’en peut résulter un droit d’action
pour Peter Jackson dont la réclamation a été bien et .
. NsoNs
A . £ . b ¢
diument rejetée. . ' o O
En conséquence de ce qui préceéde, je suis d'avis que
la sentence arbitrale rendue en cette cause, le 10
novembre 1884, doit &tre confirmée—et le présent appel
est renvoyé avec dépens.

v,
THE QUEEN,

- Appeal dismissed with costs.
Solicitor for appellants : J. E. Chagnon.

Solicitors for respondent : O’ Connor & Hogg.
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Coram STRONG, J.

THE QUEEN, ON THE INFORMATION OF

THE ATTORNEY-G-ENERAL FOR THE } PLAINTIFF ;
DOMINION OF CANADA.ccoo voevvunrennnn.

AND

THE BANK OF MONTREAL.......ccove... DEFENDANTS.

Government chegue on deposit account with bank—Rights of payee endorsing

Jor collection—Credit entry in payee’s books, reversal of—Presentation
by post—Sufficiency of notice of dishonor—Liability of drawer on non-
payment.

The Dominion Government, having a deposit account of public moneys

with the Bank of P.E.L., upon which they were entitled to draw
at any time, the Deputy Minister of Finance drew an official
cheque thereon for $30,000 which, together with a num-
ber of other cheques, he sent to the branch of the Bank of Mont-
real at O., at which branch bank the Government had also a de-
posit account. Thesaid branch bank thereupon placed the amount
of the cheque to the credit of the Dominion Government on
the books of the bank, the manager thereof endorsing the same in
blank and forwarding it to the head office of his bank at Montreal.
The cheque was then sent forward by mail from the head office of
the Bank of Montreal to the Bank of P.E.L for collection, but
was not paid by the latter bank which, subsequently to the pre-
sentment of the cheque, suspended payment generally.

H:ld :—(1). That the Bank of Montreal were mere agents for the col-

lection of this cheque, and that, although the proceeds of the
cheque had been credited to the Government upon the books of the
bank, it never was the intention of the bank to treat the cheque
as having been discounted by them ; consequently, as the bank
did not acquire property in the cheque, and were never holders
of it for value, they were entitled on the dishonor of the cheque
to reverse the entry in their books and charge the amount thereof
against the Government. Giles v. Perkins, (9 East. 12); Iz parte
Barkworth, (2 De G. & J. 194) referred to.

. That the mode of presenting a cheque on a bank by transmitting

it to the drawee by mail, isa legal and customary mode of present-
ment. Heywood v. Pickering, (L.R. 9, Q.B. 428); Prideaun v.
Criddle, (L.R. 4 Q.B. 455) referred to.
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(3). That although a collecting bank cannot enlarge the time
for presentment by circulating a Dbill or cheque amongst its
branches, yet, if it bas been endorsed to and transmitted through
them for collection, the different branches or algeucies are to be
regarded as separate and independent endorsers for the purpose of
giving notice of dishonor. Clode v. Buyley, (12 M. & W. 51} ; Broun
v. L. & N. W. Ry. Co,, (4 B. & 8. 3) 26 referred to.

(4). That the.defendants, whether considered as mere agents for the
golleetion, or as holders, of the cheque for value, were, as regards
the drawer, only called upon to show that there wasno unreason-
able delay in presentment and in giving notice of non-payment ;
and, no such delay having occurred, the Crown was not relieved
from liability as drawer of the cheque.

In aletter from the manager of the Bank of Montreal at Ottawa to
the Deputy Minister of Finance, which the defendants put in
evidence as a notice to the Crown—-the drawer—of the dishonox
of the cheque by the drawees—the Bank of P.E.I., the fact of non-
payment was stated as follows :—“ I am now advised that it has
not yet been covered by Bank of P. E. Island. In case of it
being returned here again unpaid I deem it proper to notify you
of the circumstances, as I will be required in that event to reverse
the entry and returnit to the Department.”

Held .—That the words “not covered,” as used in this letter, were
equivalent to “not paid” or. to “unpaid ; and, being so con-
strued, the letter was a sufficient legal notice of dishonor. Badlsy
v. Porter, (14 M. & W, 44); Paul v. Joel, (27 L. J. Ex. 380)
referred to.

THIS was an information filed by the Attorney-Gen-
- eral for Canada, on behalf of the Crown, to recover the
sum of $30,000, alleged to be due from the defendants.

The Dominion Government had a deposit account of
public moneys with the branch of the Bank of Montreal
at Ottawa, and, at the same time, had an account with
the Bank of Prince Edward Island at Charlottetown,
upon which they were entitled to draw on demand at
any time by the usual official cheques,—some $80,000
remaining to the credit of the Government on the 14th
November, 1881. On that date, an officer of the Finance
Department, drew an official cheque, in the usual form,
on the Bank of Prince Edward Island for the sum of
$20,000, in favor of the branch of the Bank of Montreal

1566

1886
THE QUEEN
Q.
BANK OF
MONTREAL.

Statement
of Facts.
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1886  at Ottawa, and sent it on the same day by post to the
THI';'QEEEN manager of the said branch. The letter was received
Bane op 7Y him on the following day, and, after being endorsed
Moxnrrear, by him in blank and placed to the credit of the Govern-
statemens J1€0L o0 the books of the bank, it was immediately
of ¥acts. forwarded by him to the head office of his bank at
Montreal. On the 16th November, two days after the

cheque was sent from the Finance Department, it

reached the head office of the Bank of Montreal. There

upon the manager at Montreal, having also endorsed the

cheque, sent it to the cashier of the Bank of Prince
Edward Island at Charloitetown, where it arrived in

due course of post on the 18th November, and was
delivered to the cashier of the Bank of Prince Edward

Island on the 19th November. On the same day the

cashier of the Bank of Prince Edward Island made a

draft upou the head office of the Bank of Montreal for

the sum of $30,420.54, in payment of this cheque and

some other small items due to the Bank of Montreal by

the Bank of Prince Edward Island, but this draft was

not mailed until the 22nd November, and did not reach
Montreal until the 25th November. At the time this

draft was drawn the Bank of Prince Edward Island

was indebted to the Bank of Montreal in the sum of

$7,000. This being the case, the latter bank would not

accept the draft, and, the same day it was received, the
manager at Montreal notified the manager of his bank

at Ottawa, by post, that the cheque had not been paid,

and instructed the latter to immediately notify the
Finance Department that such was the case. As soon

as these instructions were received by the manager at
Ottawa, he,on the 26th November, wrote tothe Deputy
Finance Minister, who had drawn the cheque, advising

him of the non-payment thereof, and stating that in

case the cheque were returned to him unpaid he would

send it back to the Department, and reverse the entry

which had been made whereby the amount of the
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cheque had been placed to the credit of the Government 1886
on the books of the bank. This letter was received by THEvdE'EEN
the Finance Department on the same day it was mailed. ; =
On Monday, the 28th November, and while the cheque MoxrrEAL.
was still in their possession, the Bank of Prince Edward reasons
Island suspended payment,—the fact of such suspen- Judgment.
sion becoming known to the Finance Department on
the same day. Upon a refusal by defendants to make
good to the Crown the amount of the said cheque,
action was brought.

The case was heard before Mr. Justice Strong.

Hogg and Ferguson for the Crown ;
Robinsorn Q.C. and Gormully for defendants.

STRONG, J. now (March 15, 1886) delivered judgment.

This is an information filed by the Aitorney-
General for the Dominion against the Bank of Montreal,
to recover the sum of $30,000. The information, in
substance, states the following case :—

That on the 14th of November, 1881, the Receiver-
General of the Dominion had a deposit account of
public moneys with the branch of the Bank of Montreal,
at Ottawa; that at the same date the Receiver-General
had also an account with the Bank of Prince Edward
Island, at Charlottetown, upon which he was entitled
to draw on demand, at any time, by the usual official
cheques, and in respect of which there was then up-
wards of $80,000 at his credit; that on the day before
mentioned the Receiver-General caused to be drawn
an official cheque, in the usual form, on his deposit
account with the Bank of Prince Edward Island, in
Charlottetown, which cheque was signed by the
Deputy Minister of Finance, and was for the sum of
$30,000, payable to the order of the defendants; and
that, on the same day, this cheque, together with other
cheques, were deposited with the defendants at Ottawa.
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It is further alleged that the defendants received this

THDQULEN cheque for $30,000 as cash, and at once placed the

BANK or

MONTREAL.

Roasons
for
Judgment,

amount thereof to the credit of the Receiver-General’s
account in the Ottawa branch ; and that the defendants
thereupon became the holders and beneficial owners
of the cheque ; that the defendant’s manager or agent
at Ottawa, Mr. Drummond, afterwards forwarded the
cheque to the defendants in the City of Montreal, and
it was thereupon charged by the defendants, in the books
of the Bank of Montreal, at Montreal, to the Bank of
Prince Edward Island, and then forwarded to that
bank at Charlottetown; that the Bank of Prince
Edward Island received the cheque and paid the same
by charging the Receiver-General’s account therewith, -
and forwarded the cheque itself, marked paid, to the
Receiver-General at Ottawa, and such cheque is now
in the possession of the Receiver-General; that the
Bank of Prince Edward Island credited the defendants
with the amount of the cheque, and sent to the de-
fendants the necessary authority to charge theiraccount
with the Montreal Branch with the amount thereof;
that the Bank of Prince Edward Island, shortly after
the happening of the before mentioned circumstan-
ces, suspended payment, and the defendants now
claim not to be liable to account for the proceeds of
the cheque.

Upon this statement of facts the information claims
judgment against the defendants for the sum of
$30,000, and interest. The defendants, by their state-
ment of defence, admit that for some time prior to the
15th of November, 1881, the Receiver-General of
Canada had an account current with their branch at
Ottawa to the credit of which very large deposits of
public moneys were constantly being made; they
further admit that on the last mentioned day they
received from the Receiver-Greneral the cheque for
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$30,000 mentioned in the information, but they deny
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for the collection thereof, althoufrh they admit that, in
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accordance with their practice and usage, they at once Moxtauar,

credited the Receiver-General’s account current with

Reasons

the amount thereof; they further say that on the same Judgment.

day, the 15th of November, their agent at Ottawa duly
sent forward this cheque for collection to the head
office of the defendants at Montreal, where it was
received in due course of post, and that the defendants,
with due diligence, transmitted it to their agents in
Prince Edward Island for collection; that the Bank of
Prince Edward Island did not pay the cheque, which
still remains unpaid and dishonored; that the de-
fendants gave due notice of the mon-payment and
dishonor, and therenpon debited the before mentioned
account with the amount thereof, according to the
usage and understanding upon which they received
that, and all other cheques, for collection, and they
submit that they are not liable to the claim of the
Crown.

Upon this statement of defence the Attorney-(}eneral
took issue.

Evidence was taken in"the case under commission
at Charlottetown, and also. viva voce at the trial; and
the examination of the defendants’ agent at Ottawa,
Mr. Drummond, taken previous to the hearing, was
read on behalf of the Crown, and a similar examination
of the Deputy Finance Minister, Mr. Courtney, was
read by the defendants. From this evidence I find the
following facts to be proved :—

The cheque in question, which was sent by Mr.
Courtney, as Deputy Minister of Finance, and counter-
signed by the Assistant Audttor-(}eneral is as fol-
lows —
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Frvance DEPARTMENT, CANADA,
Orrawa, 14th November, 1881.

Bank of Prince Edward Island, Charlottetown, P. E.I. Pay to the

MoNTREAL, order of the Bank of Montreal, at Ottawa, thirty thousand dollars.

Reasons
for
Judgment.

(Signed) J. M. CoURTNEY,
Deputy Minister of Finance.
(Countersigned).
W. ALnison,
Asst. Auditor-General.

The cheque wasendorsed by the managerof the Ottawa
branch of defendant Bank and by the manager of the
Montreal office. This cheque, according to the evidence
of Mr. Courtney given at the trial, was drawn and signed
on the 14th November,the day on which it bears date,
and was on that day sent through the post, together with
other cheques, in a registered letter addressed to Mr.
Drummond, defendants’ agent or manager at Ottawa.
This letter, according to Mr. Courtney’s own admission,
and according to Mr. Drummond’s statement in his
examination, would not have been, in due course of
post, and was not in fact, received at the bank in Ot-
tawa until the morning of the 15th of November, on
which day it was transmitted by Mr. Drummond to
the head office of the defendant bank at Montreal,
having previously been endersed by him in blank ; it
would, therefore, have been received at the office in
the Montreal bank on the 16th, by the post of which
day the manager at Montreal, having previously also
endorsed the cheque, sent it forward in a letter ad-
dressed to the cashier of the Bank of Prince Edward
Island, at Charlottelown, where it arrived in due
course of post on the evening of Friday the 18th
November, between the hours of 9 and 10 o’clock, and
was delivered to the cashier of the Bank of Prince
Edward Island on the morning of Saturday the 19th ;
that on the same day, the 19th, the cashier of the Bank
of Prince Edward Island (Mr. Brecken) drew a draft
on the bank of Montreal, at Montreal, for the sum
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of $30,420.54 which was made up of theamountof this 1886
cheque and some other small items due to the Bank of Tug Querx
Montreal by the Bank of Prince Edward Island in res- , =
pect of collections This draft was not, however, for- MoNrrEAL.
warded on the day on which it is dated, 19th November, meoasons
but remained in the possession of the cashier who had Judzment,
signed it. On the morning of Monday, 21st November, ~
the cashier, Mr. Brecken, left the Island for the ostensible
purpose of visiting one of the neighbouring provinces,
or the United States, on private business, but in fact,
as afterwards appeared, absconded to avoid the conse-
quences of his mal-administration of the affairs of his
bank, and the improper abstraction of its funds.

The draft, which had been drawn as a mode of pay-
ment of this cheque, was not remitted to the Bank of
Montreal until Tuesday the 22nd of November, when it
was sent forward by the assistant-cashier by post,
enclosed in a letter addressed to the manager at Mon-
treal. This letter, which left Charlottetown by the mail
of Wednesday the 23rd, reached Montreal early on the
morning of the 25th, and came to the hands of the
manager of the defendant Bank at that place on the
opening of business on that day.

At the time the draft, which was sent in payment
by the Bank of Prince Edward Island, was drawn, that
bank, so far from having effects to meet their draft in
the hands of the Bank of Montreal, were debtorson an
averdue balance of their account with that bank to an
amount exceeding $7,000. This being so, it was of
course that the manager of the defendants’ Montreal
branch should not accept the proposed mode of pay-
ment by this unauthorised draft, which would have
been in effect a mere grant of a further credit of some
$30,420.54 to the Bank of Prince Edward Island. The
manager, accordingly, on the same day (the 25th) on
which he received the letter enclosing the draft, posted

11
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a letter addressed to the manager at Ottawa, giving him

Tar Queey Doticethat the cheque had not been paid, and instructing
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him forthwith to give notice to that effect to the Deputy

MoxrreAL. Finance Minister, the drawer. This letter was received
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at Ottawa by the manager there on Saturday, the 26th
of November, and he immediately sent to the Deputy
Finance Minister a letter in the words following : —

BANK oF MONTREAL,
Orrawa, 26th November 1881,
J. M. CourrsEy, Egy.,
Deputy Minisier of Finance.

DEeaR Sir.—On the 16th inst. we received from you for credit, as
usual, Receiver-General’s cheque $30,000 on the Bank of Prince Edward
Island. This was forwarded for account to our Montreal Branch by
whom I am now advised that it has not yet been covered by Bank of
Prince Edward Island. In case of it being returned here again unpaid
I deem it properto notify you of the circumstu: ces, as I will be requir-
ed in that event to reverse the entry and return it to the Department,.

Yours truly,
(Signed) ANRDREW DruMMOND, Mgr.

This letter, as is admitted by Mr. Courtney, was
received by him on the same day, the 26th November.
On Monday, 28th of November, the fact of Brecken
having absconded becoming known to the directors of
the Bank of Prince Edward lsland, that bank, being
embarrassed and unable to meet its ltabilities,suspended
payment. The cheque, in the meantime, remained in
the possession of the Bank of Prince Edward Island,
at all events until after the failure of the bank, when,
by some means not satisfactorily explained, either by
the officials of the bank, or by the officials of the Govern-
ment in Prince Edward Island, it was improperly and
irregularly transferred from the possession of the bank
there, to that of Mr. Pope, the Provincial Auditor-
General and Deputy Receiver-Greneral at Charlotte-
town, who immediately forwarded it to Ottawa.
The fact of the bank’s suspension and insolvency
became known to Mr. Courtney, the Deputy Finance
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Minister, by telegraphic communication, on the morn- 1886
of the 28th. . o TH]:]’é;EEN
I also find that the Bank of Montreal were mere  *
agents for the collection of this cheque; and that, MoxrreAL.
although the proceeds of the cheque were credited in Reasons
~ account as before mentioned, it never was the intention Judgment.
_of the bank, nor of the Finance Minister, to treat the
cheque as having been discounted by the bank ; and
that the bank did not acquire the property in the
cheque and, consequently, were never holders of it for
value, but were entitled upon its dishonor to reverse
the entry and debit the amount to the account current
kept with the Receiver-General. I further find, and
this finding I rest upon the evidence of Mr. Lockhead,
the assistant-cashier of the Bank of Prince Kdward
Island, that the letter enclosing the draft was posted
at Charlottetown on the 22nd of November, and that
it reached Montreal on the morning of the 25th of
November, and that notice was given as before stated.
I also find that the Bank of Prince Edward Island was
insolvent, and unable to pay this cheque from the
time it first came into the hands of the cashier on

Saturday, the 19th of November.

It is to be observed, in the first place, that the case pre-
sented by the information is not a question of negligence
on the part of the bank, as an agent of the Govern-
ment to collect the cheque, but a case of discount of
the cheque by which the bank became holders thereof
for value, and liable before presentment, to account for
the proceeds to the Crown. The question of the real
relation between the bank and the Crown arising out
of this particular transaction, is not a question of law,
but one purely of fact (Giles v. Perkins (1), and ex parte
Barkworth) (2) ; and as a question of fact, it 1s not con-
cluded by an entry in the books,—such entry being sus-
ceptible of explanation, and being, as I hold, in the

(1) QyEa,st. 12, (2) 2 De G. & J. 194.
1134 ‘ :
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present case sufficiently explained by the evidence of

rre Queey the defendants’ late manager, Mr. Drummond, and of
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Mr. Gundry, the present manager, and by the attendant

MonTrEAL. circumstances, and therefore to be construed in the
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way already indicated.

Then considering the bank as a mere agent for col-
lection, what were its obligations and liabilities as
such ? Although, as I have said, I consider the defend-
ants not to have been holders for value in whom the
property in this cheque had vested, but only agents
for its collection, yet the obligations which rest upon
a holder for value as regards presentment for pay-
ment in order to make the drawer of a cheque liable,
may, I think, be regarded as a fair test to apply to the
case of an agent for collection on behalf of the drawer,
in order to ascertain if due diligence has been used.
The law is well established to be that the drawer of a
cheque isliable to a holder for valueat any time with-
in six years, notwithstanding any delay which may
have occurred in its presentment, unless such delay is
unreasonable and the drawer is actually prejudiced by
it; and in such case it is held that the question of
reasonable time is entirely one of fact. Serle v.
Norton (1).

In a case of Ramchurn Mullick v. Luchmeechund
Radakissen, et al. (2), Parke, B.,in delivering the judg-
ment of the Judicial Committee of the Privy Council,
thus speaks of the liability of the drawer of a cheque:—

The authority on which reliance is placed on the part of the appel-
lant, in support of the doctrine contended for, is that of Robinson v.
Howlkisford (3), which is the case of a cheque presented some days after
it was drawn, to the banker, and not paid in consequence of the coun-.
termand of the drawer ; and the court held, that if the drawee con-

tinued solvent, and no damage has arisen from delay of presentment,
the drawer continued liable. If this had been a decision on a regular

(1) 2 Moo, & Rob. 401. (2) 9 Mooxe’s P. C. Cas. at p. 69.
(3) 9 Q. B. 52.




VOL. L] “ EXCHEQUER COURT REPORTS. 165

bill of exchange, payable on or after sight, it would have been astrong 1886
authority for the plaintiff in error. It is mot, however, the case of a
: . . THE QUEER

bill of exchange, but of a banker’s cheque, which is a peculiar sort of v,
instrument, in many respects resembling a bill of exchange, butinsome BaNx oF
entirely different. A cheque does not require acceptance ; in the MONTREAL.
ordinary course it is never accepted ; it is not intended for circulation, R;ns—-:ns
it is given for immediate payment ; it is not entitled to days of grace ; Jndgment.
and though it is, strictly speaking, an order upon a debtor by a credi-
tor to pay to a third person the whole or part of a debt, yet, in the
ordinary understanding of persons, it is not go considered. It is more
like an appropriation of what is treated as ready money in the hands
of the banker, and in giving the order to appropriate to a creditor, the
person giving the cheque must be considered as the person primarily
liable to pay, who orders his debt to be paid at a porticular place, and
as being much in the same position as the maker of a promissory
note, or the acceptor of a bill of exchange, payable at a particular
place and not elsewhere, who has no right to insist on immediate pre-
_sentment at that place, There is a very good note on this subject in
the case of Serle v. Norton, as to the difference between cheques
and bills of exchange. We do not think that the case of a chequeis
similar to that of regular bills of excbange, inland or foreign, drawn
payable at or after date. :

The reporter’s note appended to the case of Serle v.
Nortorn (1), of which Baron Parke expressed approval, .
concludes as follows : —

Although the holder of a cheque, who does not present it within a

roasonable time, is guilty of laches, the consequences of such laches
may vary according to the circumstances of each case.

It is also there said:

As between the drawer and the payee of the cheque, the question
of reasonable time can scarcely arise unless some damage has arisen in
consequence of the non-presentment. '

In the case of Heywood v. Pickering (2) the law is
also stated by both Blackburn, J. and Quain, J, to be
in accordance with the foregoing extracts. To these
authorities may be added references to Robinson v.
. Hawksford (3) and Serle v. Norton (4) cited by Baron
Parke ut supra, and to Chitty on Bills (5), Chalmers on

(1) 2 Moo. & Rob. at p. 404, (3) 9 Q. B. 52,

2) L. R. 9 Q. B. 428. (4) 2 Moo, & Rob. 401.
(5) 11 ed. p. 361,
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Bills and Notes (1), and to Grant on Banking (2}, where

Tue Queen it is said :
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As between the payee and the drawer the rule is that the drawer is

MoNTREAL. not dizcharged, that is, the payee does not lose his remedy against the
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drawer by reason of non-presentment within any prescribed time,short
of six years after taking the cheque, unless by his delay the drawer has
been prejudiced or his position altered for the worse, as for instance,
by the insolvency of the banker in the interval.

In the Imperial statute, 45 and 46 Vic, c. 61, by
which the existing law as to bills, notes and cheques
is codified, the T4th section enacts the rule to be
precisely as belore stated.

Assuming then, for the present, that the bank,
although in truth mere collection agents, wére bound
to use the same diligence as a holder for value, let us
see if they were sufficiently diligent to meet the re-
quirements of the law applicable to such holders as
against the drawers of cheques. If it should appear
that the cheque was presented sufficiently early to
comply with the rule applicable o the case not of a
drawer, but of an endorser or transferror of a cheque,
which is identical with that as to endorsers of bills
and notes, and far more strict than that before stated
as applicable to drawers of cheques, it will follow a
Sortiori that the presentment was sufficient to charge
the drawer. By the law applicable to holders for
value, as against the endorser, of a cheque they are
bound to transmit the cheque drawn upon a bank ina
place other than that in which they themselves reside
or have their own house of business, for presentment,
by the morning of the day after they received it.
Grant on Banking (3), Heywood v. Dickering, (4)
Hare v. Henty (5), Burd v. Warden (6).

The evidence shows that Mr. Drummond received

(1) 2 ed. p. 231 (4) L. R. 9 Q. B. 428.

(2) 4 ed. p. 49. (6) 30 L. J. C. P. 302,
(3) 4 ed. p. 51 (6) 1 Coll. 583.
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it the same day to Montreal, and that it was dispatched Tug Queen

from Montreal by the mail of the next day, the 16th
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being the same mail as that by which it would have Moxrrear.

left if it had been posted at Ottawa on the 16th, ad- measons
3 for

dressed in the same way as the letter from Montreal sudgment.

was addressed, to the cashier of the Bank of Prince
Edward Island. It is quite true that the bank had, on
the assumption that it was bound to prove that it had
used the same diligence as a holder for value in order
to charge an in- dorser, no right to enlarge the time
for presentment by circulating the cheque among its
own branches. Grant on Banking (1). Heywood v.
Pickering, supra ; Chalmers on Bills (2). But there was
here, in point of fact, no additional time taken conse-
quent upon the indorsement and’ transmission of the
cheque to the Montreal Branch. If it had been forward-
ed directly by the manager, Mr. Drummond, from the
Ottawa Branch, it woula have gone by the mail which
left Montreal on the evening of the 16th, by which
mail it was actually forwarded.

Next comes the question, was this transmission by
mail a proper mode of presentment? On the autho-
rities there can be no doubt that it was. The evidence
of Mr. Drummond, and of Mr. Gundry, shows that it is
the usual practice of bankers in Canada to present in
this way cheques drawn, as this cheque was, on one of
their own correspondents ; and the evidence shows that
there was no suspicion of the cradit orsolvency of the
Bank of Prince Edward Island, which,if it had existed
at the time the cheque was forwarded, might have made
this an improper and negligent mode of presentment. I
am of opinion, therefore, that this mode of presenting a
cheque on a banker. by transmitting it tothe drawee by
mail, was a legal, and on the evidence, a customary

(1) 4 ed. 52. (2) 2 ed, 230.
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mode of presentment. Prideaux v. Criddle (1). Heywood

THEQ?EEN v. Pickering, supra; Bailey v. Bodenham (2). Grant on
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Banking (8). When this course is adopted, the bank

MontREAL to whom the cheque is transmitted although them-
mensons S€lves the drawees, are also considered, for the purpose

for

Funagment. 0f presentment, as agents for the holders of the cheque;

and as such, are, I assume, entitled to be allowed the
same time for presentment and giving notice of dis-
honor as if they had been independent agents for
presentment, and in no other way connected with the
transaction. This cheque was therefore presented in
due time, and sufficient notice of its dishonor was
given, if such presentment and notice were within the
same time as would have been sufficient in case the
cheque had been sent to another bank in Charlottetown
instead of to the drawees themselves. Heywood v.
Pickering, supra; Prideaux v. Criddle, supra. This
last case, it is to be remarked, was not an action against
the drawer but against the indorser or payee of the
cheque, and, therefore, one in which the holder was
bound to use the same diligence as in the case of a bill,

‘As before stated, in summarizing the evidence, the
letter enclosing the cheque must have been {as appears
from the depositions of Mr. McDonald, Postmaster at
Charlottetown, and of the Honourable Mr. Davies), re-
ceived at that place on the evening of Friday, the 18th
of November. Its receipt on the evening of the 18th,
after business hours, would, for the purpose of com-
puting the time of the presentment, enure as a receipt
on the next day, namely, on Saturday, the 19th of
November :—Bond v. Warder (4); Grant on Banking (5),
where it is said : “ Where the cheque is not received
till after banking hours, the time allowed the payee

(1) L.R. 4, Q.B. 455. (3) 4 ed. 52.
(2) 16 C.B., (N.S.) 288. (4) 1 Coll. 583,
: (5) 4 ed. p. b1
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to present it does not commence to run till the first 1886
day after that on which he actually received it.” TH;Q’B’EEN
Therefore the presentment on Monday, the 21st of 5 >
November, the first business day after the day of such MoxrrEAL.
receipt, was in sufficient time,—the rule being that Rensons
where a cheque is drawn on abank in a different place Sudgment.
from that in which the payee resides, or has his place
of business, the agent to whom the cheque is sent
for presentment has all the next day after that on which
he receives it o make the presentmeunt. Grant on
Banlking (1) ; Bord v.- Warden ; Heywood v. Pickering ;
Prideauzx v. Criddle ; Hare v. Henty, supra; Rickford
v. Ridyge (2). “
The next consideration which presents itself is, upon
what day must we fix as that to which the actual pre-
sentment in the present case is to be attributed ?-
There is not, of course, in a case like this, where a
cheque is forwarded by mail to the drawees, a formal
presentment as in the case of a cheque sent to an in-
dependent agent who presents it at the counter. When,
therefore, under circumstances like the present, is pre-
sentment to be considered as taking place? In my
opinion the drawee, being also the holder’s agent, is at
liberty to hold the cheque and treat it as unpresented as
long as an independent agent could do so ; and itis clear
from the authorities before stated that another bank,
or any other third party, could safely have held over
this cheque for presentment until the first business day
after that on which they received it, which would have
been Monday the 21st, and this view of the law I think,
receives countenance from both the cases of Heywood v.
Pickering and Prideauz v. Criddle before cited. It
therefore follows, that there having been a present-
ment on the 21st, which wasin due time, notice of dis-
honor, if notice of dishonor is requisite in the case of a

1) 4 ed. p. 5L . (@) 2 Camp., 537.
P
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drawer, was in sufficient time if sent on the day fol-

Tre Quesy lowing, namely Tuesday the 22nd, on which day, as
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appears from Mr. Lockhead’s evidence, the letter from

MontrEAL. the Bank of Prince Edward Island to the Bank of
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Montreal, enclosing the draft on the latter, was actually
posted, since it was received in Montreal on the mor-
ning of the 256th, which made it requisite that it should
have been mailed at Charlottetown not later than the
22nd.

It is so familiar a prineciple in the law relating to
negotiable instruments that a holder has the whole
of the next day after due presentment to forward
notice of dishonor, that it is not necessary to refer to
authorities in support of that proposition.

The nature of the communication by the Bank of
Prince Edward Island to the Montreal branch of the
defendant bank, amounted in effect to a refusal, or
admission of inability, to comply with the demand for
payment which had becen made, for no other interpreta-
tion can be placed upon the act of the drawees of the
cheque in sending instead of funds to an amount
sufficient to cover it what was, under the circumstan-
ces, a worthless draft. Then, although it is clear that
the holders, or collecting bank, cannot enlarge the time
for presgntmentby circulating a bill or cheque amongst
its branches, yet, if it has been so transmitted and en-
dorsed, the different branches or agencies are fo be
regarded as separate and independent endorsers for the
purpose of giving notice of dishonor. Chalmers on
Biils (1); Clode v. Bayley (2); Brown v. L. & N. W.
Ry. Co. (8); Grant on Banking (4).

So that the Bank of Montreal having received notice
on the 25th had, according to this rule, the whole of
the 26th to give notice to the manager at Ottawa, who,

(1) 2 ed. p. 163, and cases cited, (3) 4 B. & S. 328.
(2) 12 M. & W. 51, (4) 4 ed. p. 429.
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and would therefore have been in good time if he, in
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turn had given notice to the Deputy Finance Minister MonTREAL.

on the 29th. Instead of notice being postponed to the
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last mentioned day it was, as before mentioned, given Juagment.

to the Receiver-General, through the Deputy Finance
Minister, on the 26th, three days earlier than he was
entitled to it, if the time is computed making due
allowance for all the delays, the respective parties were
entitled to take advantage of.

I must, therefore, determine that the cheque was

presented in due time, and that due notice of dishonor
was given, provided this notice was sufficient in form.
This notice, as already stated, was given by the letter
from Mr. Drummond, the defendants’ agent or manager
at Ottawa, to Mr. Courtney, the Deputy Finance Minis-
ter, the contents of which have already been stated. I
construe the words “ not covered,” as used in thisletter,
as equivalent to “ not paid” or to “unpaid ” and being
so construed, it appears to me clear beyond all question
‘that this was asufficient legal notice of dishonor. See
Bailey v. Porter (1); Chalmers on Bills (2): and cases
there collected, particularly Everand v. Watson (8) ; also
Paulv. Joel (4),(per Bramwell B., in which case Solarte v.
Palmer (5) is treated as a decision on a mere question of
fact.) In the text book just quoted (Chalmers on Bilis)
(6) it is said that no notice of dishonor has been held
bad in England for defect of form since 1841.

So far I have considered the case as though it were an
action by the holder for value of a cheqﬁe against
the payee, but this is a question of the liability,
not of the payee or of an endorsee, but of the drawer,

(1) 14 M, & W, 44, (4) 27 L. J., Ex. at page 384,
(2) 2 ed. p. 167 and cases there (5) 1 Bing. N. C. 194.
cited. (6) 2 ed.-at p. 168.

(3) 1 E & B. at p. 804.
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which stands on a very different footing, and moreover,
the contest here is, or rather should be as I hold, not
as to the liability upon the cheque, but whether the
Bank of Montreal, as agents for collection, are liable
for negligence. The difference between the liability
of the drawer of the cheque, and that of the drawer of
a bill, or of an endorser or party transferring a cheque,
18 pointed out by Parke, B. in the extract from the
judgment of the Privy Council already given. It fol-
lows, therefore, that even if we consider this cheque
as having been held by the bank as holders for value,
which is putting it in the strongest possible way
against the defendants, the question to be decided 1s
not whether due notice was given by the bank accord-
ing to the rules established as regards bills and notes
and parties to cheques other than the drawers, but
whether the Government as drawers of the cheque
were actually prejudiced by some omission of the de-
fendants. This principle is laid down generally, and
must apply, so far as I can see, as well as to notice of
dishonor as to presentment.

I can find no English case in which it has been held
that notice of dishonor is essential to entitle the holder
of a cheque to recover against the drawer The point
was raised in the case of Heywood v. Pickering, before
cited, (1), butl the objection was at once met by the
answer that it had not been taken at the trial. In the
extract I have before given from the judgment of the
Privy Council in the case of Ramchurn Mullick v.
Luchmeechund Radakissen, et al. (2) it is said that the
drawer of a chequeis in the same position as the maker
of a promissory note or the accept or of a bill
payable at a particular place and “not elsewhere,”
who is not liable unless the note or bill has been
presented at the place indicated, but who is clearly

(1) L. R. 9 Q. B, 428, (2) 9 Moore’s P.C. Cas. atp. 70.
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not entitled to notice of dishonor. This would séem 1886
to imply that such a notice was not required in order Tax Quees
to charge the drawer of a dishonored cheque. Upon , %
principle, too, it would seem doubtful whether there MontrEAL,
is such an analogy between the drawer of a bill and geasons

~ the drawer of a cheque as to make notice to the latter snagment.
requisite. By drawing a cheque the drawer, as is said
in the case last referred to, appropriates so much mon-
ey in-the hands of his agents, the bankers, to the pay-
ment of the payee of the cheque. In such a case it
may well be that, in the absence of any settled rule of
the law-merchant, or any proved usage tothe contrary,
it is incambent upon the drawerto be himself vigilant,
and to watch the solvency of his banker. I shall not,
however, in the present case, venture to lay down
that notice is not necessary; but I feel compelled to
hold that delay in giving it, in order to constitute a
defence, is subject to the same conditions as laches in
presentment, namely, that it is in every case a question
of fact dependent on the particular circumstances of
the case whether there has been unreasonable delay;
and further, that no delay or laches alone is sufficient
to diseniitle the holder to recover, but that in order
that laches in this respect be fatal, it must be shown
that the drawer has suffered actual prejudice from the
holder’s default. _

In the case of bills and notes, and probably as re-
gards cheques also, where the question involves the
liability of the payee who has transferred the cheque,
the rule is that presentment must be made' and notice
given within the time ascertained by well known
rules, originally fixed by mercantile usage, but so long
recognized by the courts that they have become well
established rules of law ; but this, as before pointed
out, does not apply to the case of a drawer of acheque
which has been dishonored. '
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If I am right in the opinion already expressed, that
there was such promptitude in presenting the cheque
and giving notice as would, according to legal rules,
have been sufficient to charge an endorser, then of
course the question of reasonable notice and prejudice
to the Crown does not call for any further consideration.
But, assuming that I have taken too favourable a view
of the defendants’ case in this respect, in order to give
the case the fullest consideration, I proceed to discuss
the questions of fact which on this hypothesis be-
come material. o

In the case of bills of exchange, if notice is given to
a subsequent indorser at a day earlier than the holder
was bound to give it, this does not excuse the endorser
so receiving notice in delaying notice (which he is
bound to give in order to charge subsequent parties)
beyond the usual time, that is, beyond the next day
after that on which he himself received notice ; and is
not a sufficient excuse for any laches in this respect
that, though notice was not given by him in due time,
yet, owing to the holder not having availed himself of
all the delay to which he was entitled, the drawer, or
first endorser, has in fact received notice within the
same time as he would have received it if the holder
had availed himself of all the time to which he was
legally entitled. As regards the drawer of a cheque,
who, as already shown, is liable unless there has been
undue delay in giving him notice of dishonor, by reason
of which he has suffered prejudice, no such rule applies;
and it may well be said that he has reasonable notice
if he receives it as early as he would have been strictly
entitled to it if he had stood in the position of an in-
dorser instead of a drawer, although some of the inter-
mediate parties may not have been sufficiently prompt.
The forwarding of presentment and the actual pre-
ment of this cheque, whether it is to be con-
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strued as having been made on Saturday, the 19th
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of November, or on Monday, the 21st, was, as it TugQomes

appears to me, in due time according to the strictest

.
Bank or

rules applicable to the presentment of a bill. I Movtrear,
have already stated that l consider the presentment measoms
to have been made on Monday the 2ist November, in Fudgment.

which case there could be no doubt but that the notice
of dishonor sent on the 22nd was also sufficiently
early ; but supposing I am wrong in determining that
presentment is to be considered as having been made on
the 21st instead of on the 19th November, and that it
is to be ascribed to the latter date, does it follow that
the notice sent on the Tuesday was even then too late,
having regard to the obligation which is imposed on
the drawer of showing undue delay by which actual
prejudice has been caused? To establish such undue
delay and actual prejudice, the Crown must be able to
show from the evidence that if notice of the dishonor
of the cheque on the 19th had been sent in due course
of post, with allowance for the wusual interval be-

tween the receipt and the repetition of the notice by . -

the intermediate endorsers at Montreal, they would
have been able to take some steps or proceedings which
would have enabled them to withdraw from the Bank
of Prince Edward Island funds to the amount of the
cheque ; and that when they received the notice sent
them on the 26th, they were too late to take such steps

to protect their interests as might have been taken if
the notice had been received one day earlier. Itis, I

think, a fair inference from the evidence that the bank
was equally as insolvent on the 19th as on the 21st ; if
this was not so, it was incumbent on the Crown to
prove it ; they may have resorted for this purpose to
the books of the Bank of Prince Edward Island, now in
the hands of the official liquidators, to which they
could have had access, and the production of which, for
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the purposes of evidence in this cause, they could have

THI;’Q’;EEN enforced. This the Crown solicitors have not done ; and

v

Bank oF

the courtis consequently left in ignorance of the precise

MontreaL. stateof the affairs of the bank on both these material days,

Reanons

the 19th and 21st. No question was asked as to the posi-

suagment. tion of the bank as regards solvency on these particular

days, either of Mr. Lockhead the assistant-cashier, or of
the president, or of Mr. Haviland, a director, all of
whom gave testimony on other points. I have no
doubt, however, that the learned advisors of the Crown
exercised what, from their point of view, was a wise
judgment, in not putting the books in evidence; for the
circumstances of this case make it impossible to sup-
pose that they would not if produced, have disclosed a
state of insolvency and inability to meet this cheque
existing as early as the 19th of November. Then, as-
suming that the cheque was dishonored on the 19th,
and that the regular notice, consequent on that dis-
honor, had been given to the Crown, such notice {al-
lowing the endorsers, the bank ai Montreal, and the
payees, the branch at Ottawa, the usual time for giving
notice) would not have reached the Deputy Minister of
Finance until Monday, the 28th of November. That
this is so0, is plain by the simple computation of time,
making all allowances for the delays allowed by law
in the stricter case of bills of exchange. Notice conse-
quent upon the dishonor on the 19th would have been
in due time if posted at Charlottetown on Monday the
21st of November, from which place it would have
been dispatched by the mail leaving early on
the morning of the 22nd, which would have
made it due at Montreal on the morning of
the 24th ; the defendant bank, receiving it on
that day, would have had wuntil the next day,
the 25th, to give notice to the payees, the branch at
Ottawa, where it would have been received on Satur-
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da.y the 26th; thus making it the duty of the manager
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at Ottawa to give notice to the Deputy Minister of T Quemy

Finance on Monday, the 28th, the day of the actual

.
Bank oF

suspension of the bank. Again, if it were obligatory Monrrear.
on the branch at Montreal to give notice to the branch xcasons

. . ) for
at Ottawa on not receiyving payment by the returnsuagment.

mail after the receipt of the cheque by the Bank of
Prince Edward Island on the 19th of November, it
would still appear that there was no undue delay
which could have caused actual prejudice to the
Crown, inasmuch as even in that case, the strictest
which can be. put against the defendants, the notice
actually given reached the Deputy Finance Minister
as soon as he would have, been entitled to receive it
if the bank at Montreal and the manager at Ottawa
- had chosen to take advantage of all the time they
were entitled to. The return mail from Charlotte-

town to a letter received there on the 19th was -

that which left Charlottetown on Monday the 21st
(no mail leaving that place on Sunday) and was
due at Montreal early on the morning of Wednes-
day the 23rd, so that notice by the bank there to the
Ottawa branch would have been in due time if sent
on the 24th; this notice would have been received at
Ottawa on the 25th, and the manager there wounld
have had until the next day, the 26th, to give notice
to the drawer; on which day notice was actually given
. to and received by Mr. Courtney, the Deputy Minister
of Finance. I cannot see, therefore, that there was any
undue delay in giving notice to the officers of the
Crown which can be considered as prejudicial, having
regard to the comparison before made between the
time at which notice was in fact received by the
Deputy Minister, and that in which, in the strictest
view which can be taken against the defendants, they

would have been bound to give it. Tor I consider in
12
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1886 g case like the present the court is only called upon
Tae Quees t0 ascertain if there was, between the day of the dis-
Bang op Donor and the day on which notice was actually given
MonrrEsL to the drawer, any undue delay, and without regard to
Reasons &Ny intermediate notices as in the case of bills ; and
Juagment. in order to ascertain this, it is a fair test to apply
to the actual facts to inquire if the notice was actually
received within such time as it would have been
required to be given in the case of a bill sent for pay-
ment in this way, to the demand for payment of
which no answer had been received by return mail,
allowing for such delay in respect of interme-
diate indorsers as the holders would, in the case of a
bill, have been by law entitled to, if they had, in fact,
availed themselves of it. But if Iam wrong in this,
it by no means concludes the case against the defen-
dants, for it lay on the Attorney-Greneral to show not
merelythat there had been unduedelay, but that by such
delay the Crown had been prejudiced in fact; and this
is not to be presumed, as in the case of a bill, or as
regards the indorser or transferror of a cheque. Of this
fact I can find na evidence, but the just inference from
all the circumstances stated in the depositions is, that
the Bank of Prince Edward Island was insolvent on
the 19th, the day on which the worthless draft by
which the absconding cashier of that bank sought to
shift the payment of this cheque upon the defendants
themselves, already then their creditors to a large
amount, was drawn. No bank officer, unless his bank
were in desperate straits, would have resorted to
such a hopeless operation as this, which almost in-
volved a confession of insolvency; and, in the absence
of all evidence or explanation to the contrary, we
may conclude from it that the Bank of Prince Edward
Island had no means on that day, the 19th of Novem-
ber, of paying this cheque.
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This is further confirmed by the flight of the cashier, 1886
whose misconduct had brought about the ruin of the THE QUEEN
bank, on the morning of the following Monday,the 21st , o
of November. The only evidence found in the deposi- MoNTREAL,
tions bearing upon the fact of the ability of the Bank mneasons
of Prince Edward Island to pay on the 19th of Fudgment.
November, is that of Mr. McLean, the cashier of the '
Merchant’s Bank of Prince Edward Island, who says,
in his examination-in-chief, that he thinks he could
have obtained payment of a cheque on the Bank
of Prince Edward Island for this amount of $30,000.
upon the 19th. But this is only a mere opinion of a
person not personally conversant with the state of
the affairs of the Bank of Prince Edward Island;

a mere outsider who could have known nothing
of these matters except from rumour and his own
dealings with the bank, as to the latter of which he
says nothing. This statement of Mr. McLean amounts
to nothing more, therefore, than a conjecture on his part,
and cannot be regarded as sufficient evidence when
more conclusive and direct evidence could have been
obtained by the Crown from the books of the bank,
which must have shown the position of affairs on
the 19th of November, 1881. A further observation
to be made on the statement of this witness is, that on
cross-examination when called upon to explain how he
thought such a payment could have been obtained on
the 19th, he says that he believes he could onthat day
have obtained payment of the amount of this cheque,
not in cash, but by means of a draft drawn by the Bank
of Prince Edward Island on some of its correspon-
dents; but this is not to say that the bank itself could
have paid this cheque in cash, or that it had a credit
with any correspondents which would have authorized
such a draft, which is the point to be proved. This
witness therefore fails to establish any material fact.

1234 »




180 EXCHEQUER COURT ‘REPORTS. [VOL. L

1886 Then, so far as appears from the testimony and the
Tas Queny documentary evidence in the case, the Crown, if it had
Baxe op had notice of the failure of the Bank of Prince Edward
MontreaL. Island to pay the cheque on the very day it was
nomeoms  Teceived at Charlottetown, that is on the 19th of
yuagment. November, could have taken the proceedings preli-
minary to the issue of an extent, and thus secured
“alien on the assets of the bank, and also asserted
its right to priority of payment over other creditors;
but this it could equally well have done on the 28th
of November, and, for all that appears to the contrary,
with the same effect as on the 21st. That the Crown
would have been entitled to priority in the distribu-
tion of the assets of the bank, has been already de-
termined by the Supreme Court of Canada in the case
of The Queen v. The Bank of Nova Scotia (1), a decision
which is not in any way affected by the recent judg-
ment of the Judicial Committee of the Privy Council
in the appeal of the Ezchange Bank of Canada v. The
Queen (2), the latter decision proceeding entirely
upon the peculiar law of the Province of Quebec with
reference to the priority of Crown debts. _

On the whole therefore, my conclusion is that the -
information fails, and must be dismissed. The rea-
sons for this conclusion may be summarised asfollows :
first, [ find that the cheque never was paid ; secondly,
that the defendants, whether considered as mere agents
for collection, or as holders of the cheque for value, are,
as regards the drawer, only called upon to show that
there was no unreasonable delay in presentment and in
giving notice of non-payment, and that in any event
the Crown, as drawer, is not discharged from liability
unless some actual prejudice or loss was caused to it
by the omission of the defendants in these respects;
thirdly, I find that there was a presentment of the

(1) 11 Can, S.C. R. 1. (2) 11 App. Cas. 157.
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cheque on the 21st November, which was in due time, 1886
and that due notice of dishonor to bind an endorser Tug Querx
on non-payment on that day was given with sufficient ™
promptitude ; and lastly, even if wrong in assuming MoniREAL.
that the cheque was dishonored on the 21st, and not measons
on the 19th, and that it should be considered as ha,ving-rnd{:"::ent-
been presented on the earlier of these days, 1 find, as
facts, that reasonable notice of that presentment and
dishonor was given to the proper officers of the Crown,
and that it is not proved that any actual prejudice or
loss was caused to the Crown by omission to give
notice at an earlier day than that on which it was
given.

The dismissal of the information must of course be
with costs.

Solicitors for Plaintiff : O’ Connor and Hogg.

Solicitors for Defendants: Stewart, Chrysler and
| Gormully.
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Coram Sie W. J. Rircmg, C.J.

HENRY JOSEPH CLARKE................ SUPPLIANT ;
AND
HER MAJESTY THE QUEEN............ DEFENDANT.

Domanion Lands—33 Vie. c¢. 3, s. 32—38 Vie. ¢, 52— Mandatory
remedy sought by petition of right.

A petition of right will not lie to compel the Crown to grant a patent
of lands,

PETITION OF RIGHT for an order to compel the

Crown to issue to the suppliant letters-patent to certain
Dominion lands in the Red River Settlement in the
Province of Manitoba.

In his petition of right, the suppliant, after alleging
his right to obtain an estate of freehold in the said
lands under the provisions of 83 Vic. ¢. 3, and 38
Vie. ¢. 52, concluded such petition with the following
prayer :— .

“1. That it may be declared that the Government of
Canada is bound to fulfil the obligations, and to carry
out the trusts, on which the said land was transferred
to the said Grovernment by the said statutes.

2. That it may be declared that your suppliant is
entitled under the circumstances aforesaid, and by
force of the said statutes, to have his title of occupancy
to the said lot of land converted into an estate of free-
hold by grant from the Crown; and that he is entitled
to letters-patent granting to him the said lot of land
absolutely in fee simple, and that the Government of
Canada be ordered to issue such letters-patent, or grant
from the Crown, to your suppliant.”

The Crown demurred to the petition.
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The case on demurrer was heard by Sir W. J. 1886

Ritchie, 0., on the 14th June, 1886. CLARKE
Burbidge, Q.C. in support of demurrer; TaE cg'umm:.
Me Dougall, Q.C., contra. Reasons

for

Per curiam: A petition of right will not lie to T"'F™e*
compel the Crown to make a grant of lands; and ~—
the demurrer must, therefore, be allowed.

Demurrer allowed with costs.

Solicitor for suppliant : Frank McDougall.

Solicitors for defendant: O’Cornor & Hogg.
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Coram SirR W, J. R.I'I'CHIE, C. J.

THE ATTORNEY-GENEARL FOR THE ] q _
PROVINCE OF ONTARIO............... } PLAINTIFF;
AND
THE ATTORNEY-GENERAL For THE
DOMINION OF CANADA.............. % DEFENDANT.

Appeal from order of judge in chambers—Insufficiency of statement of
clatm—Practice.

‘Where an order had been granted by a judge in chambers discharging
a summons to fix the time and place of trial or hearing because
the statement of claim did not disclose a proper case for the
decision of the court, a motion by way of appeal therefrom to
to the court was dismissed by the presiding judge on the ground
that he was not prepared to interfere with the order of another
judge of the same court.

A STATEMENT of claim was filed in the court by the
Attorney-General for the Province of Ontario, praying
“ that it may be declared that the personal property of
persons domiciled within the Province of Ontario,
dying intestate and leaving no next of kin or other person
entitled thereto, other than Her Majesty, belongs to the
province or to Her Majesty in trust for the province.”
The Attorney-General for the Dominion of Canada, in
answer to the statement of claim, prayed that “it be
declared that the personal property of persons who have
died intestate in Ontario since Confederation, leaving
no next of kin or other person entitled thereto, except
Her Majesty, belongs to the Dominion of Canada, or
to Her Majesty in trust for the Dominion of Canada.”

No reply was filed, and upon an application by way
of summons to Mr. JusTICE GWYNNE in chambers,
on the 9th June, 188.j, for an order to fix the time and
place of trial or hearing, the summons was discharged
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on the ground that the pleadings did not presenta 1886

proper case for the decision of the court, : Tag
On the 21st June, 1886, (S1R W. J. RiTcHIE, C.J. A770RNEY-
presiding) Irving, Q. C., moved, by way of appeal from lfon THE
ROVINCE

the order of MR. JUSTICE GWYNNE so granted in gy Onrarro,

chambers, for an order to reverse such chambers’ order . T‘I’I-E
and to fix the time and place of trial. ATTORNEY-
GENERAL

Per curiam: The presiding judge declines to inter- . - rrp
fere with the order of another judge of the same court, Domvior

. . . . oF CANADA.
and the motion will be dismissed. &

. . Reasons
Appeal dismissed, without costs.* 5 fox

Solicitors for Plaintiff: O'Gere & Remon.
Solicitors for Defendant : O Connor & Hogg.

*0On appeal to the Supreme Court of Canada,

Held, affirming the decisions appealed from, that the pleadings did not
disclose any matter in controversy.in reference to which the court
could be properly asked to adjudge, or which a judgment of the court
could affect.
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Coram HENRY, J.

ANDREW BOYD, TRUSTEE OF THE
ESTATE AND EFFECTS oF ALEXANDER } SUPPLIANT;
MORTIMER........

AND

HER MAJESTY THE QUEEN..........RESPONDENT.
Breach of contract for book-binding—Loss of wprofits—Measure of damages.

M. entered into a contract with the Dominion Government to do par-
liamentary and departmental binding for a period of five years.
During the continuance of the contract the Government employed
other persons to do portions of the work which M. was entitled to
do, and in consequence of this M. (through his trustee in insol-
vency) brought an action by petition of right, claiming damages
against the Government for breach of contract.

The breach was admitted by the Crown, and the case was referred by
the court to two referees to ascertain the amount due M. for loss
of profits in resp.ct to the work that was withheld from him and
given to other persons. The referees found that the work done
by persons other than M. amounted to $25,357.79, and that the
cost of performing such work amounted to $10,094.74 leaving a
balance for contractor’s profit of $15,263.05. From this balance
the referees made deductions for “superintendence generally, wear
and tear of plant, building, &ec., rent, insurance, fuel and taxes,”’
amounting in the whole to $3,637.71, and recommended that M.
be paid asum of $11,625.34 as representing the contractor’s
profit lost to M. by the breach of contract,

On appeal from the referees’ report,—

Held :—That the referees were wrong in making such deductions, and
that M. was entitled to be pa’d the difference between the value of
the work done by persons other than himself during the continu-
ance of his contract, and the amount it would have actually cost
him, as such contractor, to perform that work.

PETITION of right for damages arising out of a
breach of contract by the Crown.

The effect of the contract, in respect of the breach
whereof the petition of right was filed, is fully set out
in the judgment. The pleas filed on behalf of the
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Crown admitted the contract, but denied the breach 1887
thereof as alleged in the petition. Issue was joined Bovp
upon these pleas, but, subsequently, the Crown ad-
mitted.the breach of contract, and, by consent of parties, ——
the matter was referred to two referees to ascertain and’ of Faets.
report the amount of loss the suppliant, as assignee of —~
M., the contractor, was entitled to be indemnified for.

The referees awarded the suppliant the sum of
$11,625.84 as sufficient to cover all loss resulting from
the breach of the said contract. From this report the
suppliant appealed to the court, on the ground that the
referees had made improper deductions from the
amount representing the actual loss of profits sustained
by the contractor by virtue of the said breach.

The motion by way of appeal from such report was
heard before Mr. Justice Henry. '

.
THE QUEEN.

McVeity for suppliant ;

Hogg for Crown.

HENRY J. now (April Tth, 1887) delivered judgment.

This is an action brought by the above named ap-
pellant, by petition of right, to recover for damages al-
leged to have been sustained by Alexander Mortimer
for breaches of a contract entered into with him on
behalf of the respondent for the binding, from time to
time, of all the statutes of Canada, Imperial statutes,
Orders-in-Council, treaties and other similar matter,
and all the binding required to be done by the several
departments of the Government of Canada. The con-
tract was entered into on the 1st of October, 1874, and
was to run for five vears from that date; the contractor
to be paid as provided in certain schedules and speci-
fications annexed to, and forming part of, the contract.
The grounds upon which damages are claimed in the
petition of right are: 1st.,thatalthoughthecontractorwas
called upon to do, and did, large portions of the work,
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and was always ready and willing to perform the
whole, the balance was done by others and not given
to him ; 2ndly., that his contract was profitable, and that
he lost the profits from such portions of the work as
were given to others. The suppliant's right to claim
damages was admitted by the Crown, and, by consent,
the matter of such loss was referred to two referees to
investigate and report upon.

The report of the referees was made on the 22nd day
of December, 1886, whereby the appellant was award-
ed the sum of $12,625.34 damages. From this report
the appellant appealed to this court, on the ground that .
the referees had made deductions improperly from the
amount of the loss of profits to which he was entitled.

The subject-matter of these deductions was recently
argued before me, and I will now proceed to deal with
them.

By a very elaborate and carefully prepared detailed
statement, returned with the report of the referees, it
is shown that the work done by others amounted to
$25,357.79, and that the cost ot performance to the
contractor would have been $10,094.74, which would
leave for the contractor a profit of $15,263.05. From
this balance the referees made, however, deductions for
“ superintendence generally, wear and tear of plant,
building etc., rent, insurance, fuel and taxes,” estimated
by them at $3,637.71, which would leave a balance of
$11,625.34. By a mistake, however, the referees made
the sum $12,625.84, and this award was therefore, if
the deductions were properly made, $1,000 too much.
This error I will correct.

In a memorandum showing the amount of net profit
arrived at, returned by the referees, they say :—

“If Mr. Mortimer did work to the extent of $167,408 in 5 years, he
would do $25,357.79 in 9 months, the latter amount being the gross
cost of the work done outside at schedule rates.
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Upon that basis they make the deductions as by 1887
the memorandum appear. I cannot, I must say, un- Bowp
derstand or admit that the loss to the contractor could . (3'0 BN
be determined or influenced by such a calculation.

There is nothing in the evidence to sustain such.aJ::g:“:::t.
mode of calculation. On the contrary, it is clear from
the evidence of Mortimer that the work was with-
drawn from time to time during the running of the
contract, which he continued to perform for the term
contracted for. He shows most conclusively, to my
mind, in his evidence, that he had a sufficient staff of
operatives always on hand, many of them hired by the
year, and suflicient plant and materials to have done
the work. He had to keep up his establishment so as
at all times to be able to fulfil his contract; he had the
same insurance, rent, fuel, &c., to pay as if he had per-
formed the whole of the work; he acted as his own
superintendent ; and, therefore, without any additional
loss of time or money, could have included the perfor-
mance of the work not done by him.

The items which go to make the deductions are as
follows :—

Additional sﬁp erintendence...oooecvveviinen i, $2,000.00
Average value of machinery $5,677, 66 p.c. {off)., 209.16
Rent to include depr ciation of buildings, valued '

at $11,327.51, say 10p.c. (off).vienisiviininnnns 84957
Iesurance on building....ivc.cuucvivnierneioeevnnen. '41.48
Machinery.. ....cccoovvivivimiiviniie einai i, 37.50
Tuel, 82, ireeies s 200.00
Taxes and water rates...cccevvvienirreviiiiicennnnnn. 300,00

$3637.71

It will thus be seen that the whole of the deductions
were made upon the theory (which is wholly unsus-
tained by the facts in evidence) that the work given
to outside parties was to have been dome within a
period of nine months, whereas it was withdrawn at-
different periods during the entire continuance of the
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1887  contract. During all this time the contractor had the
Borp Decessary superintendence of the work, as well as the
TaE 5&Em.necessary plant, and there is no evidence to show that
o, he would have had any more to pay for the additional
Fudorens, WOrk,—in fact the opposite is shown, and there is no
evidence of any depreciation of the plant. How the five
per cent. deduction in the value of the machinery was
sustained I have been unable to ascertain.

The rent and depreciation of buildings was not in
any way aflected by part of the work having been
transferred to other parties. The contractor would
have paid no more rent, nor would the buildings have
been depreciated any more if he had done the whole of
the work. The same may be said as to the insurance,
fuel, taxes and water rates. As far as the evidence
shows, the contractor would not have paid any more
than he did for any of these things, under the circum-
stances, if he had performed the whole of the work.
The cost of the extra labour and materials required is,
of course, included in the estimate of the cost of pro-
duction stated by the referees, as before mentioned, at
$10,094.74. '

Under the evidence the appellant is entitled to be
paid the difference between the value of the work not

done by contractor, amounting to...... e .. $25,35%7.79

and the amount it would have actually cost
him to perform it...... .oovveviviniersiieene 10,094.74
$15,263.05

My judgment, therefore, is for the appellant for the
sum of $15,263.05, with all costs.
Appeal allowed with costs.

Solicitors for appellant: McVeity & Code.
Solicitors for defendant: O’Connor & Hrgg.
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Coram - TASCHEREAU, J.

TELESPHORE PARADIS.....cceer vvveerere .APPELLANT
AND i
HER MAJESTY THE QEEEN..... ....... RESPONDENT.

 Bupropriation of land—Imperial Lands Glavses Consol. Act, and Rethoays

Clauses Consol. Act— The Government Raslways Act, 1881 *—Right
to compensation under the law of the Province of Quebec—Dam-
age to clatmant’s business—Interest—Valuation of property on munici.
pal assessment rolls.

On appeal from an award of the Ufficial Arbitrators,
Held :—(1.) In so far as “The Government Railways Act, 1881,” re-enacts

(2).

(3).

the provisions of the Lands Clauses Consolidation Aet, 8-9 Vic,
(Imp.) ¢. 18, and the Railway Clauses Consolidation Act, 8-
9 Vie. (Imp.) ¢, 20, where the latter statutes have been authori-
tatively construed by a court of appeal in England such con-
struction should be adopted by the courts in Canada.

Trimble vs. Hill, (5 App. Cas. 342) and City Bank vs, Barrow (&
App. Cas. 664) referred to.

Apart from any legislation of the Dowminion parliament, where
lands have been expropriated for any purpose, a right to compen-
sation obtains under the law of the Province of Quebec in the
same way as under the law of England.

Where lands are injuriously affected but no part thereof expro-

priated, damages to a man’s trade or business, or any damage not-

arising out of injury to the land itself, are not grounds of com-
pensation ; but where land bas been taken, compensation should
be assessed for all direct and immediate damages arising from the
expropriation, as well as from the construction and maintenance
of the works.

(Jubb vs. The Hull Dock Co. (9 Q. B. 443),and Duks of Buccleuch vs. The

(4).

Metropolitan Board of Works. (L. R. 5 Ex. 221, and L. R. 5 H. L.
418) referred to.

Under the law of the Province of Quebec, where inierest has been
allowed on an award by the Official Arbitrators, a claim for loss of
profits or rent cannot be entertained by the court on appeal, as
such interest must be regarded as representing the profits.

(Re Fouché—Lepellotier, Dalloz 84, 3, 69) and re Pechwerty, (Dall, €4, 5,

485, No. 42) referred to.
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1887  (5). The valuation of a property appearing upon the municipal asses-

PananIs meflt rolls does n.ot- constitute a test of the actusl value upon

. which compensation should be based, where such valuation is made

TaE QUEEN, arbitrarily and without consideration of the trade carried on upon
Statement the property, or the profits derivable therefrom.

of Facts. (6). In an expropriation matter the court should assess damages in the

same way & jury would do in an action for forcible eviction, It
is not merely the depreciation in the actual market value of the
land that a claimant has to be indemnnified for, it is the deprecia-
tion in such value as it had to him that should be the basis of

compensation,
APPEAL from an award of the .Official Arbitrators.

Prior to the building of the St. Charles Branch of
the Intercolonial Railway, Pdradis, the appellant, was-
the owner of a saw-mill at Lévis which he was
operating with considerable profit. This mill was
built between a street, or public highway, and the
river. Between the highway and the mill there was
an area of ground used by Paradis for the purposes of
miling lumber and loading carts, which was not fenced
off from the road,—carts having free access to it all
along the frontage. _

In 1883 the Grovernment caused therailway tobe laid
along the whole front of Paradis’ property, expro-
priating some 2,975 superficial feet from the said
piling and loading ground.between the highway and
the mill.

The Government tendered Paradis the sum of $2,975.
in full compensation fortheland taken, under the pro-
visions of “The Government Railways Act,” 1881.
This tender Paradis declined to accept, and put
forward a claim amounting to $96,441,67, for the right
of way expropriated and damages to his property and
business.

This claim was referred to the Official Arbitrators,
who made an award in favor of Paradis for $17,542. in
full satisfaction of his claim, with interest from the
date of the expropriation.
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From this award Paradis appealed to the court. 1887
The appeal was heard before Mr. Justice Taschereau., PARADIS
who ordered evidence to be adduced in addition to

TuE QUEEN.
that taken before the Official Arbitrators. ne
Bossé, Q.0. for claimant ; - of Facts.

—————

Hogg for the Crown.

TASCHEREAU, J. now (June 16, 1887), delivered
judgment. ‘

It is settled law, upon the authority of Trimble v. Hill
(1) in the Privy Council, and City Bank v. Barrow {(2)
in the House of Lords, that where a colonial legislature
has re-enacted an Imperial statute, and the latter has
been authoritatively construed by a court of appeal in
England, such construction should be adopted by the
courts of the colony.

Now ourstatute is but a re-enactment of the Imperial
statutes on the subject; and, where lands are taken,
it is settled law in England that the compen-
sation which the owner, besides the value of what is
actually taken, is entitled to recover from the railway
company, has to be assessed upon the same basis as it
would be if he had been forcibly evicted by the com-
pany without their statutory power so to do (Lloyd on
Compensation) (3), and that the right to compensation
always exists, though not exclusively, perhaps, where
the action, but for the statute, would have lain. This
being so, it is obvious that there may be cases in the -
province of Quebec, where the right to compensation
would lie though it would not in other parts of the
Dominion, and vice versa, as the right of action may or
may not lie in that province in cases where it
does or does not in the other provinces. The first

(1) 6 App. Cas, 342. (2) 5 App. Cas, 664.
(3) 5th ed. pp. 66 and 144,
13
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question to be solved here then is, would the claimant
but for the statute have an action? That, of course, in
Quebec, would have to be determined by the civil law
of the province. In the present case, however, there
is no controversy in that respect, for here the case
is one where land of the claimant has been taken
and in such a case, either under the French or English
law, an action would lie ai the suit of the claimant,
but for the statute; and the right of the claimant to
compensation is not, and could not be denied by the
Crown. The amount of that compensation, the princi-
ples upon which it has to be assessed, the basis of deter-
mination of the particular damages which the claimant
is entitled to are the only matters in contestation.

I think it better to first briefly refer to the civil law
of the Province of Quebec, and the French cases on
the question.

“ In cases in which immovable property is required
¢ for the purposes of public utility,” says article 1589 of
the Civil Code, “the owner may be forced to sell or be
‘“ expropriated by the authority of law in the manner
“ and according to the rules prescribed by special
“ laws ;" and says article 407, “ no one can be com-
“ pelled to give up his property except for public
‘“ utility and in consideration of a just indemnity pre-
“ viously paid.” There is nothing in these articles
that is not law in all the Dominion. In fact, by the
very statute, under which the award now under con-
sideration was made, it is enacted that, where land has
been taken, the expropriated owner has the right to be
indemnified for all the damages which have been oc-
casioned by reason of the works authorised by it. In
France, as in England, however, though the law is
clear on the right to compensation in such cases,
there is no uniformity in the decisions, as to the mode
of assessing the amount thereof. That the damages, as
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in England, must be direct and actual is a well estab- 1887
lished rule. I need referon this point buttoa very few Paranis

v,
cases. THE QUEEN.
L’indemnité d’expropriation ne doit comprendre que le dommage  ———
. . P Reasons
actuel, suite directe de 1’expropriation. for
. . Judgment,
Chemin de fer de Clermont v. Magne (1). nlamen

L’indemnité accordée & l’exproprié doit se mesurer sur la valeur
des parcelles exproprides et sur la moins ou plus-value du surplus
de la propriets, (2).

Elle ne peut &’étendre au dommage incertain et éventuel qui
ne seraiv pas la conséquence directe, immédiate et nécessaire de l'ex-
propriation.

Re Maillard (3). See also Re Commune de Mounier (4).

So much for the general principles. I will refer to
the following cases and quotations from the commen-
tators to demonstrate what application these principles
have in practice generally received.

In re Cordier, the court of Brussels held that where
a factory had been expropriated, the owner could not
prove the profits of his trade to fix the value of the
property. The commentator on that case (Dalloz: Ré-
pertoire de Jurisprudence) (5) very properly remarks
that as to this a distinction must be kept in view.
Of course, he says, the profits that the owner made
from his factory are not to be considered, inasmuch
as they were the result of his personal gqualifications,
and of his energy and intelligence ; but they should
be considered as to the result they bore upon the
monetary value of the factory. In the same work, (6)
to demoustrate that the idemnity must consist, not
only in respect of the value of the part actually
expropriated, but also of the amount of the depreciation

. (1) Cass. 21 Ju'llet, 1872 ; S.V. (4) 8. V. 77, 1, 277, and cases ;

75, 1, 427. Dall. 84, 1,192, and Dall. 85, 1, 80.
{(2) Cass, 21 Juillet, 1875 ; 8.V. (6) Verb. Euxpropriation p. c.
75, 1, 428, : d’ut. pub., 23, No. 672.
(3) Cass. 5 Mai, 1873; 8. V. 73, {6) Nos. 582, 585,
1, 476.° | S

13%4
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1887  in value of the rest of the property caused by the
Paramis Works, the author cites a number of cases. The
only one I will refer to is the Charrir case, reported
at length in the same volume, (1) where it was
for  held that the indemnity must be determined on
" the double ground of the value of the part expropriated,
and of the loss that the owner may suffer as to the
part not expropriated, either by its depreciation in
value, or by the expense he will be put to in order to
render the property co-ordinate with its destination.

In a later case (Dafloz) (2), it was held :

I’indemnité doit comprendre, indépendamment de la valeur des
imideubles expropriés, la dépréciation des parties conservées et les
dommeges de toute nature qui sont la conséquence directe et immédiate
de 'expropriation.

I may add the case, to the same effect, of Hanaire
et Appay, cited in Dalloz, (8) where the Court of Cassa-
tion enumerates as follows the different heads upon
which the assessment of the indemnity must be made :

The value of the property taken, and the expenses of demolition
and of reconstruetion which will be necessary to render co-ordinate the
rést of the property with its uiterior destination, or to re-establish it so
as to be profitably used or worked.

.
THE QUEEN.

In Herson : De I’ Expropriation pour cause d’ Utililé
Publique, (4) the author also puts, as part of the amount
the owner must be paid for, the value of the works
rendered necessary on the property left to the owner.
Sabattier : Traité de I Expropriation pour cause d’ Ulilité
Publique (5), expounds the law in the same sense.
So, he says, if the expropriation obliges the owner to
demolish and rebuild a mill, he will be entitled to
claim the expense of it. I may refer also to Cadaveine
et Théry : Traité de I' Expropriation &c. (6), and Dufour :
de U Ezpropriation, &c. (7). In re Ville de Cherbourg (8),

(1) P. 652. (4) P. 184, -
(2) 83, 1. 391 (2 e 3). (5) P. 325 et seq.
(3) Rep. de Jurisprudence v. (6) Ss. 307-321.
. Expropriation, 33, N. 1, p. 641. (7) Sa. 118, 261, 263, 264,

(8) Dall. 84, 1, 344,




VoiL. 1.] EXCHEQUER COURT REPORTS. 167
the Court of Cassation held that the necessity imposed 1887
upon a lace factory, by an expropriation, of purchasing me)rs
another property for the purpose of its trade, is a fair . QUEEN
consideration in the assessment of the indemnity. In e
another case the same court held that the damage caused ; rfor
to the owner of a property severed by a railway, which
consisted in the additional expense occasioned by the

works to watch hisherds and flocks, gave rise to an in-
demnity, In three cases of a recent date (1), it is true,

the Court of Cassation held that damages which are

not .the direct result of the expropriation, but would

be the result of the constrnciion of the works, cannot

give rise to an indemnity for the expropriation, These

cases, however, have no application under our statute,

which clearly provides for both these grounds of com-
pensation.

Now, as to the English cases: they are far from being
harmonious, and this has been the occasion of strong -
comment from the Rench.

Lord Chancellor Chelmsford, in the case of Ricket v.

The Metropolitan Bailway Co., (2), says :—

It appears to me to be a hopeless task to attempt to reconeile the
cases upon the subject.

Lord Westbury, in the same case, after refemng to the
diversity of judicial opinions on the question, says (8):—

It is a matter of regret that our judicial institutions should admit of
these anomalies, If is also painful to obserye the number of conflict-
ing decisions on the law of compensation by railway companies. It
is impossible to reconcile these decisions by any sound distinctions, and
the result is, that, to a great extent, they neutralise each other, More-
over, it is distressing to be told (as we are in the judgment before us) that
the Court of Exchequer, in Sendor v, Metropolitan Railway Company (4),
and the Court of Common Pleas, in Cameron v. The Charing Cross Radl-
way Company (5), founded their judgments on the supposed effect of the
judgment given by the Court of Exchequer Chamber, 5o recently as in

(1) Dall. 84,1, 306. (3) p. 201,

(2) L. R.2 H. L. 187. (4) 2 H. & C. 258, -
(5) 16 C. B. (N. 8.) 430.
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the year 1863, in the case of Chamberlain v. The London & Crystal Palace
Razlway Co. (1), but that both the Common Pleas and the Court of
Exchequer did not understand the judgment on which they so relied.

THE QUEEN.It is a striking example of the uneertainty of the law which rests on

Reasons
for
Judgment,

judicial decisions.

The subsequent case of The Duke of Buccleuch v.
The Metropolitan Board of Works (2) and in the House
of Lords (3) shows what diversity of opinions continue
to exist on the subject. In a later case (1882), Caledon-
ian Railway Co. v. Walker's Trustees (4), the Chancellor
(Lord Selborne) and Lord O'Hagan thought that the
cases in the House of Lords could be reconciled, though
not without difficulty. ILord Blackburn did not see
that he could reconcile McCarithy's case (5) with
Ogilvy's case (6)

An attentive examination of the cases, however, has
led me to the conclusion that this conflict of authority
is limited to the case of a claimant whose land has
been injuriously affected by the construction of the
works, but of which land no part has been expropriated.
And keeping in view the distinction between such a
claim and the claim of an owner whose land has been
expropriated, and also remembering that, as remarked
by Lord Selborne, in the Walker's Trustees’ case {77) :—
‘“the reasons which learned Lords [judges] who con-
“ curred in a particular decision may have assigned for
their “ opinions, have not the same degree of authority
“ with the decisions themselves,” I feel confident in say-
ing that, where land of the claimant has been taken, it is
well settled law that he is entitled to all the direct and
immediate damages he suffers from the expropriation
and from the construction of the works. I need hardly
say that, upon every principle of justice, a contrary law
would be most unjust and iniquitous.

(1) 2 B. & 8. 605. (4) 7 App. Cas. 259.
(2) L. R. 3 Ex. 306,and L. R. 5 (5) L. R. 7 H. L. 243,
Ex, 221, (6) 2 Macq. 229,

(3) L. R. 5 H. L. 418. (7) 7 App. Cas. 275.
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I will now - review the cases where land of the 1887
claimant has been expropriated, referring occasionally Parans
to Lthe distinction to be made between the two classesy QvI;EEN.
of claims. ‘ —

In Jubb v. The Hull Dock Co. (1846), (1) the jury had AT .
awarded £400 for the premises and £300 as compen-
sation for the damage, loss or injury which the claim-
ant would sustain by reason of his having to give up
his business as a brewer, until he could obtain suitable
premises in which to carry on his said business.

The company attacked this last part of the award on
the ground that it was given for injury to trade and
not to the land, but the court (Lord Denman, C.J.)
held the award good. The learned judge said (2) :—

In the case of Rex v. The London Dock Co., (3) this court held that the
tenant of a public house, whose custom had been affected by the cut-
ting off of communication by reason of the works of the company,
was not entitled to compensation : but in that case no part of the
premises had been taken or touched by the company.

This case is approved in the case of Ricket v. The
Metropolitan Ratlway Company in the Court of Ex-
chequer Chamber, by Erle, C.J., (4) and by Lord Black-
burn in the case of The Duke of Buccleuch v. The
Metropolitan Board of Works (5), in the Exchequer
Court. In Bourne v. The Mayor of Liverpool (1863) (6), the
plaintiffs who were brewers, were the owners of a
public house, which was let for an unexpired term of
seven years, and there was in the lease a covenant by
the tenant not to sell on the premisesany beer other .
than that purchased of the plaintiffs. The defendants,
under a statute expropriated the premises. The arbi-
trators awarded, first, £3,900 for the house itself and
“ £400 for all loss, damage or injury to be sustained by
the claimants by reason of the loss of trade there-
(1) 9Q. B. 443, (4) 5B. &S, 156, -

(2) Tb. p. 457. (5) L. R. 5 Ex. 241.
(3) 5 A. & E. 163, - (6) 33 L. J. Q. B. (N'S.) 15.
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1887  after to arise to them from the determination of the
Parspis aforesaid covenant in the said lease.” The defendants
objected to this item of £400, but the court (Wightman,

Crompton and Blackburn, JJ.) unanimously held it
Rea-om .
for =~ good. Blackburn, J. said :—

Judgmen

.
THE QUEEN.

It is not disputed, and it could not be disputed, thatin giving
“compensation for the value of the land, the arbitrator is to give com-
pensation for the value of the land such as it was to the plaintiffs. I
can see no reason why the covenant should not be taken into account
in estimating the value of the premises to the plaintiffs.

In Senior v. The Metropolitan &c., Ry. (1868) (1), though
no part of the clamiant’sland had been taken, the court,
on the verdict of the jury that no structural damage to
the plaintiff’s premises had been sustained by the con-
struction of the defendant’s railway, but that the
plantiffs had suffered £60 damages for loss in their
trade by the obstruction to their premises, during the
construction of the defendant’s works, gave judgment
for the plaintiff on the ground that loss of profits ora
decrease in trade are an injury to the premises them-
selves, and that the evidence of the loss of profits is
admissible and a fair item for consideration in assessing
the compensation for the damage done to the land or
premises. In Cameron v. Charing Cross Ry. (1864) (2),
the claimant, a baker, claimed damages for the loss of
trade caused by the access to his premises having been
rendered more difficult by the company’s works. His
claim was allowed on the authority of Senior v. The
Metropolitan. Willis, J. said ;—

It appears to me, thata business which a person carries on upon
land is an advantage which he derives from having the land, and his
interest comsists of a reasonable expectation of getting profits by
using such land in carrying on his business there ; and if that expecta-

tion was taken from him by the works of the company, Ido not see
why he should not recover damages for such loss.

.‘That case would be a doubtful one now, perhaps,
(1) 32 L. J. Ex. (N. S.) 225. (2) 33 L. J. C. P. (N. 8.) 813.




VOL. 1]  EXCHEQUER COURT REPORTS. 201

{(no land of the claimant having been taken), since the 1887
decision -in Ricket's case in the House of Lords, (1) pirapms
if it is taken as holding that compensation is due for
loss of trade. But I do not think it bears that inter-
pretation. The plaintiff, it must be remarked, specially
alleged damages and injury to his premises ; and his
counsel, in the course of the argument, had said that
the mere loss of trade was not the ground on which the
plaintiff’s right was put, but was referred to only for
calculating the measure of damages. In that case,
the claim was rejected only because the jury had
found that there was no injury to the land. There,
none of the claimani’s land had been taken. And in
McCarthy's case, (2); though none of the claimant’s
land had been taken, the claim was admitted because
the plaintifi’s premises had been depreciated in value
by the works of the company. In this last case, Lord
Chelmsford draws special attention to the difference
between the Ricket case and the case then under
consideration, in view of the fact that McCarthy's
land had been injuriously affected, whilst Ricket's had
not. And this distinction had been also taken by the
judges in the same case in the lower courts (3). In
the case re Btockport, &c. Railway Co. (4), (a case not
only not overruled, notwithstanding the severe criti-
cism it received at the hands of the Master of the Rolls
in The Queen v. Essex (5), but, on the contrary, sup-
ported in the House of Lords, in the Duke of Buc-
cleuch’s case,) the distinction betweéen the case where
land has been taken from the claimant, and where land
has not been taken but injuriously affected, is also
clearly laid down *

v
THE QUEEN.

Reasons
for
Judgment.

(1) L.B. 2 H.L. 175. *BEPORTER'S NOTE.~Since this
(2) L.R. 7 H,L, 243. judgment was delivered the Stock-
(8) L.R.7C. P. 508; L. R. § port case has been expressly ap-
C. b. 191, proved by the House of Lords in
(4) 33 L. J. Q. B. (N. 8) 251, the case of Cowper Essex v. The

(6) L.R. 17 Q.B. Div, 447. Local Board for Acton, reported in
14 App. Cas. 163. _
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The jury had found an injury to the premises, of
which a part had been expropriated for the railway,
by reason of the risk of fire to the plaintiff’s cotton mill
being so much increased by the proximity to the
railway as to render it less fit and convenient for the
purpose of a cotton mill, and to make the mill not
insurable except at a greatly increased premium, and
so to render the property of less value to a purchaser.
The damage on that head had been assessed at £300.

Mr. Russell, counsel for the defendant, had argued
that no compensation was due, and in support of his
argument had cited Penny v. The South-Eastern Rail-
way Company (1), The Caledonian Railway Company V.
Ogilvy (2), and Broadbent v. The Imperial Gas Com-
pany (8), upon which Mr, Manisty, counsel for the
claimant, had said :~—

There is a clear distinction between the cases cited and this, In the
instances referred to no land of the claimant had been taken.

Then Crompton, J., in delivering the judgment of
the court, said : —

On the part of the company, it was not denied that the premises
were rendered less convenient and fit for the purposes of a cotton-
mill, and that the saleable value of the mill was diminished by reason
of what had been done by virtue of the provisions of the act. But it
was asserted that no action would have lain against any proprietor for
damage from fire arising from the proximity of the works or engines
carried on and managed with>ut negligence ; and, therefore, that the
case fell within the well-established rule, that compensation is only
given by such acts of Parliament when what would have been unlaw-
ful'and actionable but for an act of Parliament, iz permitted by the
act of Parliament, and compen-afion therefore allowed in lieu, and by
reason of such right of action being taken away. Iadhere entirely to this
rule as laid down by 1y brother Willes in Broadbent v. The Imperial Gas
Company (cited ante), and in many other cases. But thequestion here
is, whether such rule is at all applicable to cases where part of the land
is taken and compensation is given, not only for the value of the part
taken, but for the rest of the land being injuriously affected, either by

(1) 26 L.J. Q. B.(N.8.) 225. (3) 26 L.J. (N.S.) Ch. 276 ; 7 H.
(2) 2 Macg. 229. . L. Cas. 600 ; 29 L.J. (N.S.) Ch. 397.
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severance or otherwise; and I am of opinion that the distinction point- 1887
ed out by Mr. Manisty is' correct, and that the rule in question does Pmls
not.apply to such cases, Where the damageis occasioned by what is 9.

done upon other lands which the company have purchased, and such THE QUEEN,
damage would not have been actio»able as against the original pr.- Be;;_“
prietor, as in the case of the sinking of a well and causing the abstrac- Fu d;‘;‘.én .
tion of water by percolation, the company have aright to say, we have

done what we had a right to do as proprietors, and do not require the

protection of any act of Parliament ; we, therefore, have not injured

you by virtue of the provisions of the act ; no cause of action has been

taken away from you by the act. Where, however, the mischief is

caused by what is done on the land taken, the party seeking compen-

sation has a right to say, it is by the act of Parliament, and by the act

of Parliament only that you have done the acts which have caused the

damage ; without the act of Parliament, everything you have done,

and are about to do, in the making and using the railway, would have

been illegal and actionable, and is, therefore, matter for compensation

according to the rulein question. I think, therefore, that the distinet-

tion betweén cases where the land is taken and the cases of obstruction

of light, rights of way, ete., etc., by acts done on other land is well-

founded.

In Eagie v. Charing Cross Ra,zlway Co. (1867) (1),
where no land was taken, the award was asfollows :—

I find and award that the said company have inand by the execution of
their works oceasioned a diminution of light to the said messuages
and premises in which the said G. C. Eagle claims to be interested as
aforesaid, and that the sald messnages and premises are consequently
rendered less convenient and suitable for the purposes and
requirements of the trade or business of a wool-warehouse keeper,
carried on therein by Eagle as aforesaid, than they otherwise would
have been, and that Eagle has sustained and will sustain damage in
his said trade or business by reason of such diminution oflight ; sand T
find and assess the amount of the compensatlon to be paid to Eagle
by the company for and in Tespect of such damage at the sum of

* £656 : and I find and award that, notwitbstanding sueh diminution
of light as aforesaid, the saleable value of the interest so elaimed by
Eagle in the said messuages and premises as aforesaid, is not dimi--
nished ; and that except the said damage in his said trade or business,
Eagle bas not sustained and will not sustain any damage in the pre-
mises ; and that except the compensation to which Eagle is ox may be
by law entitled in Tespect of his trade or business as aforesaid, and the

(1) L.R. 2 C.P. at p.-639.-
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1887  amount whereof I hLave hereinbefore found and assessed, he is not

(e : . . .
Pananms htitled to any compensation in the premises.

An action was instituted upon that award, and
demurred to upon the ground that it did not appear
Heee " that compensation was awarded in respect ofany injury
Judgment. . « e
done to the land of the plaintiff, or to his interest
‘therein. Butthe court, Bovil, C.J., Keating and Monta-
gue Smith, J.J., unanimously dismissed the demurrer,
and held that the diminution of light was an injury to
the plaintiff’s interest in the premises, which entitled
him to compensation under the statute ; and that it was
no answer that, by reason of accidental circumstances,
the saleable value of the premises was not diminished.
It was argued by the defendant that loss of trade is
not a subject for compensation, and that the finding of
the umpire, that the saleable value of the house had
not been diminished, was a finding that there was no
injury to the premises.

But, said Bovill, C. J, (1):

The diminution of light is clearly an injury to the premises, * * *
The amount of compensation the plaintiff is entitled to for the dimin-
ished light to his premises is not to be estimated with reference to
what they will gell for. The plaintiff is not bound to sell,

And Montague Smith, J., after stating that the injury

must be to the land itself, goes on to say (2):

I think that is shown upon the face of this award. It finds in effect
that the light to the plaintiff’s premises has been obstructed, and that,
by reason of that obstruction, the premises have been rendered less
convenient and suitable for the purposes and requirements of the
plaintiff’s trade. It seems to me that this is a damage to the plaintiff’s
interest in the premises immediately flowing from the act of the

" defendants. If it could be successfully contended that the obstruction
of light to the premises is not an injurious affecting of the land, the
same argument might equally apply to a case where the flow of water
to & mill was obstructed. In either case, the injury is not limited to
the trade : it is a permanent injury to the tenant’s interest in the
land itself. It is impossible that such an argument, can be allowed to
prevail. .

(1) L. R. 2 C. P. p. 648. (2) Ibid. p. 649.

.
THE QUEEN.
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The learned judge them goes on to distingmish 1887
Rickel's ca;se, (1) a,nd adds :— : PARADIB
That the saleable value of the premises has not been diminished sy, (SUMN

not the only, and certainly not a conclusive, test. A man is not to be
driven to sell his property. He may choose to continue his business.

ne;;':ns
Judpmont,
In Knock v. The Metropolitan Raoilway (2) compensa- — ———
tion was given for damages to-a stock-in-trade on a pro-
perty injurionsly affected by the construction of certain
works, though no land of the claimant had been taken.
Bovill, C.J., in.the course of his remarks, says (8) :—
According to my experience which has extended over a considerable
period, no doubt has ever been suggested,—and indeed it has always
been one of the most serious kieads of compensation,—that where pre-
mises are damaged or injuriously affected, by the exercise of the powers
vested in the company, the claimant is entitled to compensation for
damage dome to his stock-in-trade or other property thereon.
In the case of White v. The Commissioners. of Public
Works (1870) (4), Kelly,C.B., Channel and Cleasby, B.B.,
gave compensation for loss of profits and the good-will
of a business, in a case where land had been taken from
the claimant. , '
In the City of Glasgow v. Hunter Union Railway Co.
(1840} (5) the head-note to the report says :—

Statutory compensation cannot be claimed by reason of the noise or
smoke of trains, whether part of the claimant’s lands be taken or not.

But that is wrong ; for Lord Chelmsford said :—

But the claim in the present case does not arise out of anything

done on the Jand taken, nor in respect of any propeity of the respond-
" ent connected with the land so taken. * % * Agmno part’of the
respondent’s property has been injured by anything done on his land
over which the railway runs, his right to compeneation for damage
appears to me to be precisely the same asif none of his land had been
taken by the company.

Lord Westbury said :—

T concur with the respondent’s counsel that where a part only of
(1) 5 B, &S. 149, - (3) Ibid. p. 135. .

(@) L. R. 4 C. P. 131 (4) 22 L. T. (N. 8.,) 591.
(6) L. R. 2 H. L., (Sco. App.) 78.
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1887  certain premises is taken, the residue being left to the owner, all the
PJ;K;I’)IS inconvenience sustained by the owner of the residue in. consequence
. of the user made by the railway company of that which is taken is a
THE QUEEN.legitimate subject of consideration when a jury is directed to address

Roavoms  Lt8elf to valuing the property so taken.

suagment.  In Hammersmith v. Brand (1) Lord Colonsay said :—
’ No land belonging to the plaintiffs, or in which they were interested,
was taken or touched by the railway ;
and the claim was in that case dismissed on that dis-
tinction. 1 shall cite presently what Lord Chelms-
ford said of Hammersmith v. Brand, in the Duke of
Buccleuch’s case. Erle, C. J. delivering the judgment
in the Exchequer Chamber, in Ricket v. Metropolitan
Ry. Co. (2) said :—

As to the argument that compensation isin practice allowed for the
profits of the trade where land is taken, the distinction is obvious, ihe
company claiming to takeland by compulsory process expels the owner
from his property, and are bound to compensate him for all the loss
caused by the expulsion, and the principle of compensation thenis
the same asin trespass for expulsion. * ¥ ¥ The general conclusion
which we drawfrom this review [of the cases]is that there is no precedent
of compensation for an injury to goodwill or for a loss of profit in
the business carried on upon the land where no land has been taken ;
that the compensation for the goodwill of business carried on upon
land actually taken is granted expressly on the ground that the oceupier
is expelled therefrom, and is distinguished thereby from a claim by an
oceupier from whom nothing has been taken,

In The Duke of Buccleuch’s case (1871), (8) the great
difference that exists between the compensation due
to a claimant whose land has been expropriated and
the claimant whose land by its proximity to the rail-
way may have been injuriously affected by the con-
struction or usage thereof, but from whom no land at
all has been taken, was clearly admitted by the House
of Lords. Mr. Justice Hannen, when giving his
opinion before the House, said : —

It may well be that there is a hardship in awarding no compensation

(1) L. R. 4 H. L. 171. (2) 5B. & S. at pp. 163-167.
(3) L. R. 5 H. L. 418.
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to a person who sastains loss for the public benefit unless his lands are
taken; but there is a manifest difference between the position of a per-
son whose lands are taken and that of one whose lands are not. The
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former was possessed of something without which the proposed public THE QUEEN.

purpose could not be accomplished; he could have prevented the carry-
ing out of the undertaking if he had not been deprived of this power
by Act of Parliament, whereas the person whose lands are not taken
had no such power, and could not have hindered the appropriation of
lands not his own to any purpose not amounting to a nuisance.

Mr. Baron Martin also clearly recognized this
difference between the owner whose land has been
expropriated and him whose land has not. Then, in
delivering his judgment, Lord Chelmsford said :

In Hammersmith Railway Company v. Brand (1), it was held
that a person whose land had not been taken for the purposes
of a railway was not entitled to compensation from the railway
company for damage arising from vibration occasioned (without neg-
ligence) by the passing of trains afier the railway had been brought
into use. And in City of Glasgow Ry. v. Hunter (2) it was held that
compensation could not be claimed, by reason of the noise or smoke
of trains, by a person no part of whose property had been injured by
snything done on the land over which the railway ran. In neither of
these cases was any land taken by the railway company connected
with the lands which were alleged to have been so injured, and the

claim for compensation was for damage caused by the use and not by

the construction of the railway. But if, in each of these cases, lands
had been taken for the railway, I do not see why a claim for compensa-

Reasons
for
Judgment.

tion in respect of injury to adjoining premises might not have heen -

. successfully made on account of their probable depreclatlon by reason
of vibration, or smoke, or noise, occasioned by passing trains.

In the more recent case of The Queen v. Sheward
(1880) (3), though not the gist of the decision, an award
of £6,000, which included a large sum for loss in
respect of the claimant’s business, was maintained.
The three judges, Bramwell, Bagallay and Brett, L.
JJ., recognize the distinction between the two kinds
of claims. In Wadham, et al v. The North-Eastern
Railway Company (4), though no land had been

(1) L. R. 4 H. L. 171 (3)-L. R. 9 Q. B. Div. 741."
@) L. R. 2 H, L. (3co. App.)78. (4) L. R. 14 Q.B. Div. 747,
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taken, compensation was awarded. This last case, how-
ever, has no application to the present claim.

In the Queen v. Essex (1) Day, J., said :—

The great exception, and one which, in my mind, ought to be up-
held, is, that where any portion of a man’s land is taken he shall have
full compensation for the injury that is done to him, although, if his
land is not taken * * * he must submit to bear theloss,
and can obtain no compensation whatever for it,

Although this case was reversed on appeal (2), the
distinction so made was not questioned by the court
of appeal. S

In Ford v. The Melropolitan Railway Company (1886)
(3}, Lord Esher, M.R., says :—

If a building caunot be used as a business building to the same ad-
vantage as it was before, it is an injury to the building as a business -
building.

The court also held in that case that the contention
that damage is not to be compensated because it is
merely a temporary one during the construction of the
works, is unfounded in law.

In re Penny and The South-Eastern Railway Com-
pany (185'7) (4), where no part of the claimant’s land
had been taken, it was held that the over-looking of
the claimant’s premises from the railway was no ground
for compensation. In France, the law is similar to the
rule laid down in the last mentioned case, and it has
been there held :(—

The fact that by the construction of a road the garden of a convent
previously secluded is rendered exposed to the view of the public using
the road, gives no right to compensation (5).

These two decisions, however, have no application
to the present case. I cite them together to show there
ig no difference under the two systems of jurisprudence
in the general principles on the subject.

@) L. R. 14 Q.B. Div. 753, (3) L. R. 17 Q. B. Div. 12.
(2) L. R. 17 Q.B. Div. 447. (4) 7 EL & Bl 660.
(5) S. V. 80, 2,308.
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I close here my review of the cases on the general
principles by which courts and arbitrators are to be
guided in the determination of the assessment of com-
pensation where land is expropriated. They fully bear
out what is said in Woolf and Middleton on Compensa-
tion (1), in the following passage :—
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———

There is a broad distinction between cases where land is actually’

takken and cases where land, without being taken, is injuriously
affected, as regards the principle guiding the assessment for compensa-
tion. When land is actually taken, and mischief is caused by what
is done on the land taken, everything is matter for compensation,
inasmuch as everything done would, but for the Act (8 Vie, c. 18,
8, 68), have been illegal and actionable. * * * In other
words, in a case where Jands are taken for the execution of works, the
principle of compensation isthe same as in trespass for expulsion, and
in such a case the company are bound to make compensation to the
owner for all the loss caused by the expulsion.

The decisions under section 68 of the Imperial Lands

Clauses Consolidation Act (2),to which I have heen refer-
red by Mr.Hogg, have no application in the present case.

They relate to claims'as to land injuriously affected, but .

no part of which had been expropriated. It is exclusively
to this class of cases that apply the dicta and decisions
that a mere personal obstruction or inconvenience, or
damages occasioned toaman’s trade or business, are not

grounds for compensation, but that the damage must:

be a damage or injury to the land itself, independently
of any particular trade the claimant may carry on upon
it. See Lloyd on Compensation (3). .

I now come to.the proposition, put forward on the
part of the Crown, that the claim must be limited to
damages not of a speculative character, and cannot be
extended to future damages ; and that the claimant is
bound to wait till the damages occur before seeking
compensation. I cite on this point the following cases.
In delivering the judgment ofthe courtin Chamberlain

M P (2) 8 Vic. c. 18, s. 68,

(3) 5th ed. p. 109,
14
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v. The West End of London Crystal Palace Railway Co.
(1863) (1), Earle C.J., said :—

o . . . .
THE QUEEN. A person seeking to obtain compensation under these acts of Parlia-
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Judgment,

ment must once for all make one claim for all damages which can be
reasonably foreseen. ¥ ¥ ¥ The party claiming compen-
sation must bring forward his claim in unity, as far as be can foresee
the damages which will arise, estimnating them as having as much per-
manency as the railway.

In Croft v. The London and North- Western Railway Co.
(1863) (2), Cockburn, C.J, on an action claiming dam-

ages accrued since the arbitration, said : —

So far as we can gather from the language of the various enactments
relating to the assessment of compensation, the Legislature contempla-
ted that compensation should be settled once for all.

And Crompton I said (8) :—

These injuries must have been in the contemplation of the parties and
are foreseen damages; and, as far as such damages are concerned, there
is to be one enquiry, and compensation is to be given once fur all.
¥ % %  When the damage can be ascertained at the time of the
enquiry, there can be no further compensation.

In that case a tunnel had been built for the railway

~ under the plaintiff’s land. The plaintiff, who, when

the tunnel was built, had been awarded compen-
sation under arbitration, complained that since the
opening of the railway his house over it was in-
jured by the vibration, and that this was an unfore-
seen damage at the time of the arbitration for which he
had not been paid. But this action was dismissed. In
Whitehouse v. Wolverhampton, etc., Railway Company (4);
it was held that compensation was rightly awarded for
losses or expenses not then actually sustained or in-
curred, but which would necessarily be sustained or
incurred, and which were capable of being immediately
estimated with reasonable certainty.

In Great Lazey Mining Company v. Clague (1878) (5),

(1) 2 B. & S. 638-39. (3) Pp. 455-56.

(2) 3B. &S, 453. (4)1L. R. 5. Ex. 6.
(6) 4 App. Cas. 115.
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in the Privy Council,the award was to enable respondent . 1887
to erect 540 yards of permanent stone fencing (costing Pananis
£144.15s.) around the reservoir which the company, &EEN_
had built on claimant’s land under their special act. The
Privy Council held that award good, although it Wast:::m
v udgment.
argued against it that it was not for past damages. - —_—
In Todd v. The Metropolitan &c., Rail. Co., (1871) (1),
Bovill, C.J., said :— :
The custom bas always been to assess the compensation once for
all, and not only for the land actually taken, but also for the adjoining
property. I do not remember any case in which probable subsequent
damage was not claimed for.

In The Queen v, Essex (2), land had been expro-
priated for a sewage farm. The claimant declared that
his premises near by were injuriously affected by the
location of such works in his vicinity. One of the
grounds taken by the defendants to resist the claim
was that the injury done to the claimant was not
occasioned by the construction of their works, but
would be occasioned only by the subsequent user of
the land. But all the judges, although against the
claimant on another ground, were of opinion that
there was nothing in this contention, and that the
depreciation of the claimant’s land was caused by the
dedication of the land taken to the erection of the
sewage works, and-not by the intended subsequent
user. The case of Lee v. Milner (3), cited by Mr.
Hogg for the Crown, is distinguished in one of the
above cases. Now, before I pass on to the consideration
of the statute under which the present claim has been
made—The Government Railways Act, 1881—I1 will
cite two cases on the principles by which courts must
be guided in the interpretation of legislative enact-
ments of this class.

(1) 24 LT, N.8, 437. (2) L.R., 17 Q.B.D, 447.
(3) 2 M. & W. 824.
1434
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1887 In East and West India Docks v. Galtke, (1850), (1)

panants the Lord Chancellor said :—

.

THEQUEEN. LDhe rules of construction which have been applied to railway acts

and other acts of the same nature are, that they arc to be liberally

Rotoe®  expounded in favour of the public, and strictly against the company.

Judgment.

In The Queen v. The Eastern Counties Raihway Co.,
(2) Lord Denman said :—

Before we advert to the provisions of this particular act (3), we think
it not unfit to premise that, where such large powers are entrusted
to a company fto carry their works through so great an extent of
country, without the counsent of the owmers and occupiers of land
through which they are to pass, it is reasonable and just that any
injury to property, which can be shown to arise from the prose-
cution of those works, should be fairly compensated to the party sus-

taining it. )

Now as to our own statute. By the interpretation
clause the word “lands” is given a more extended
meaning than it had under the previous statutes, and
than it has under the Imperial Lands Clauses Con-
solidation Act of 1845, 8 Vic,, c. 18, or under the Rail-
ways Clauses Consolidation Act, 8 Vic., c. 20. Previous
statutes of the Dominion legislature deal with claims
in respect of “ all real estate, messuages, lands, tene-
ments and hereditaments of any nature,”—see 81 Vic.
c. 68 (D.); 42 Vic. c. 9 (D.) Under the provisions of The
Government Railways Act, 1881, sub-sec. 6 of s. 8, the
word “ lands” shall be taken to intlude :

All granted or ungranted, wild or cleared, public or private lands,
and all real estate, messuages, lands, tenements and hereditaments of
any tenure, and all real rights, easements, servitudes and damages, and
all other things for which compensation is to be paid by the Crown,
&e.

This extended meaning to the word “ land” is given
in England by more recent statutes, such as The
Thames Embankment Act, 25-26 Vic. c. 98. By sec. 5, sub-
sec. 15, of our statute of 1881, the Minister of Railways

(1) 3 McN. & G. 163, (2) 2 Q.B. 359.
(3) 6 & 7 W. IV. c. 106.
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is anthorized to purchase, at such price as may
be agreed upon, any land or other property nec-
essary for the construction, maintenance and use of
the railway ; and also to contract and agree with his
vendors on the amount of compensation to be paid for
any damage sustained by them by reason of anything
done under the authority of the statute. If no agree-
ment can be reached the Minister may tender what he
thinks is the reasonable value of the land or property,
with a notice that the question will be submitted to
the Official Arbitrators; and three days after such ten-
der and notice he is anthorized to take possession.

Section 15 enacts that whenever the Minister fails
to agree with the owner as to the value to be paid for
the land taken or for compensation as aforesaid, the
Minister may tender what he thinks the reasonable
value of the same, with a notice that if the offer be not
accepted, the question will be submitted to the Arbi-
trators, ' '

Section 16 reads as follows :

The Arbitrators shall consider the advantage, as well as the disad-
vautage of any railway, as respects the land or real estate of any person
through which the same passes or to which it is contignous, or as
regards any claim for compensation for damages cansed thereby ; and
the arbitrators shall, in assessing the value of any land or property
taken for the purpose of any railway, or in estimating and awarding
the amount of damages to be paid by the Departinent to any person,
take into consideration the advantages acerued or likely to acerue to
such person or his estatc, as well as the injury or damages oceasioned
hy reason of such work.

The provision that the Arbitrators are to take into
consideration, in the assessment of the compensation,

the advantages that may have accrued, or that are likely

to accrue, by reason of the railway, to any land, or to
any person, is not in the Imperial act; and in Senior v.
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The Metropolitan &c., Rail. Co, (1), Bramwell, B. and_

(1) 32 L. J. Ex. (N.8.) 295,
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1887  Wilde, B. held that in assessing compensation in
Parspis these cases, the company are not entitled to set off
Tag é}bmmr any benefit accruing to the claimants by the cons-
= truction of the railway.

SAKRONS

for Wilde, B. said (1) :

Judgment,

I desire to prote-t against the idea that in assessing compensation a
railway company can claim a set-off by reason of the benefit their
works may have done to the neighbourhood. No doubt a railway does
improve a neighbourhood, and everybody is entitled to the advantage
of that improvement ; but if any individual has a portion of his land
taken, he is entitled to be paid for it. It is the first time such a ques-
tion of set-off was ever mooted.

And Bramwell, B. said (2):

Suppose a man has two houses, one injured by the company’s works,
and the other benefited. Ishe to get no compensation for the one
injured ?

However, our statute is clear; and here, as in France,
the plus‘value resulting from the works has to be taken
into consideration. By the operation of the said sec. 16,
read in conjunction with section 5, sub-sec. 15, and
with sec. 15, it is clear that the owner of land expro-
priated is entitled to compensation : 1st.. for the value of
the land taken from him ; and 2ndly., for any damage or
injury occasioned by reason of the railway, or sustained
by him by reason of the expropriation and of the con-
struction and maintenance of such railway. A refer-
ence to sections 27 and 30 of the act is unnecessary.
They do not apply to the present case.

I will not enter into a detailed comparison between
our statute and the Imperial enactments in pari ma-
teria,—secs. 21, 49,63, and 68, ofthe Lands Clauses Cons.
Act, 8-9 Vie. c. 18, and secs. 6 and 16 of the Railways
Clauses Cons. Act, 8-9 Vic. ¢. 20. I may remark how-
ever, that under section 21, of 8-9 Vic. c. 18 (Imp.),
the owner whose land is taken is to be indemni-
fied * for any damage that may be sustained by him by

(1) 32 L. J. Ex. (N. S.) 230.
(z) Thid.
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reason of the execution of the works,” whilst our 1887
statute gives compensation for * any damage sustained PEE)IS
by reason of anything done under the Act,” being in g, QUEEN
this more like sec. 6 of 8-9 Vic. c. 20, which gives —
compensation for “‘all damage sustained by the owner , for
by reason of the exercise, as regards such lands; of the
powers by this Act vested in the railway company.”
The words * as regards such lands” have given rise to
some difficulty in England. Fortunately, they are not -
in our statute.

I now pass to the claim in controversy in the present
case, and to the review of the voluminous evidence
(1200 MSS. pages) comprising that adduced by the
parties before the Arbitrators, and that produced before
this court under an order of April last =

Amount of elaim. ....ovvviiiiniiniiiriceirne cerenenes $96,441.75
Land expropriated... ver vernenennn 2,975 feet
Amount tendered.. crresain U 2,975

Reference to Arbxtratom, August 6 1883
Award, 26th February, 18€6.
Amount of award........coereeniiienereinns rerenrans 17,642

With interest from date of expropriation, August 18th, 18f2.

Against this award there is an appeal by the claim-
ant asking that it be increased, and a cross-appeal by
the Crown asking that it be reduced.

The claimant’s bill of particulars is as follows:

I—To Rigur or WAY.

1. 2,975 square feet expropriated by the engincers for the

railway, 8t $5.00. . cccvee e vieirires v errere e e $14,875.00
2. 720 square feet additional, also expropriated for the un-
der road and steep exit, at $5.00.. vemerreeenenee 3,600.00

3. Loss of time during blasting for the removal of lumber
to clear ground required for said railway and for the

piling of lumber from one place to another ...........  1,000.00
4. Building of a temporary wharf to pile lamber to give

gpace for ground required for said railway............. 1,5600.00
' $20,975.00
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II.—CosTs AND DISBURSEMENTS,

Foundations for saw mills, engine-room and chimney,

70 ft. x 75 ft. x 21 ft. ; depth, 110,250 ft. at 10 cta.

[VOL. I

$11,025.00

Construction of the planing mill..........c.ceee.. ... 2,800.00

“ “  sawmillieinns rreereererrenne 3,900.00

“ “  engine roOM.....cee. ceeveeeesverarans . 950.00

“ ¥  chimney...cocees veerveninnnnns 800.00

L © BHP e erie e e e 300.00
Putting up and placing machines, boilers, engine, etc.,

inmew millse..oeeiit i e 3,500.00
Wharves,—building of new wharves to replace the
ground expropriated by the Government, and the
area of ground necessary for the construction of the
new mills. The extension is 100 ft. x 40 ft, x 30 ft. ;

depth equal to 120,000 ft. at 10 cts.... 12,000.00

$35,275.00

III.—DaMacEs 10 BUSINESS AND ExTra EXPENSES,

6. Loss during the construction of the mills and wharves,

120 days, at $38.75 per day....ccceerviinreniirees iennennns

7. Theremoval of the buildings eighty feet further to deep

water will leave almost no space to boom logs and
square timber ; consequently the claimant will be
compelled to purchase an adjoining lot. With the
possession of said lot the capacity to boom will be
considerably less than the actual space occupied by
the booms. The purchase of said lot will cost at
least 34,000, for which the claimant requires an
indemuity of . cooviiiiiiiiiiiiiiin i

8. The nccessity of constructing new wharves to deep

water will reduce the space to boom logs and square
timber, even with the lot to be purchased as men-
tioned ahove, conscruently it will necessitate extra
labour and extra expenses for steamboats, etc. What
was done by two trips by steamboats will now take
three trips,a trip of about a week at $10 each,
during 30 weeks, representing a capital of.............

9. Loss of time to men caused by the construction of the

road, also to vehicles,—say 40 men at % hour each 20
hours, 2 days at $1 to $2 a day or $600 per year. To
cover expenses it requires a capital of...c.vveiinan,

10. The steep exit which has been made by order of the

engineers of the road will necessitate the complete

$ 4,650.00

2,000.00

5,000.00

10,000.00
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removal of the snow during the winter on the under
road and steep hill, which has never been dome
before. The said removal of snow will cccupy one
man and a vehicle for at least 75 days during winter ;
75 days at $1.50 per one man, and vehicle $112.50

) capitalised....ooieeniiiiiiiiiiiin 1,875.00
11. The mill was formerly insured against loss by fire for
$5,000 only, at least for the last six years. The
claimant thought he was sufficiently covered, because
the buildings were so much isolated from other pro-
perties, The crossing of the railway will increase
considerably the damages of a conflagration by
sparks, &c. It will become a necessity to keep the
buildings fully covered at least for the sum of
$20,000 at 6 per cent.,—$1,200 per year, from which
" deduct 5 per cent. on $4,000 as Dbefore, or $200 per

year, equal to capital of. ....cocoiii i, 16,666.67
$40,191.67
N RECAPITULATION.
1. Right of way.......... O P $20,975.00
2. Costs and disbursements. ..ccooveveevieeervenee. 385,275.00

3. Damages to business and extira expenses.... .40,191.67

 §96,441.67
This is certainly a most extraordinary statement of
claim. Its gross exaggerations are only equalled by its
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striking illegalities. T will proceed to discuss its details. -

As to the 1st item (2,975 square feet), for value of
the land actually expropriated, the evidence would not
justify me to give more or less than $1 per foot, the
amount tendered by the Crown. There was evidence
on the part of the Crown that it was not worth more
than 25 cents per foot. But this amount of $1 I can-
not reduce, as it is the value fixed by the Crown’s
special agent for the acquiring of this property. I re-
fer to Mr. Demers’ evidence taken before this court.
Upon the right of way, the value of $1 a foot is fully
established. ' :

The 2nd item, 720 feet (at $5 per foot) for the
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1887  road, I must reject. There is no expropriation of these

Parapms 720 feet, and the claimant must have had a road or

Tris é"UEEN.used part of his property for a road before the railway.

. ‘What there is in this item may form an element in

yad ohent. ascertaining the amount of depreciation of the proper-
ty, and that is all.

As to the 3rd item ($1,000 for loss of time during
blasting, and for the removal of lumber from the
ground expropriated and the re-piling of it at another
place), the claim is allowable if proved. But as to the
blasting, I do not see any evidence. Atkinson, on the
part of the Crown, disproves it, and as to the removing
of lumber and re-piling, I cannot find any other reli-
able evidence than that of Piton, who had charge of
clearing the ground for the railway, and who swears
that what use Paradis made of it was not worth more
than $12. Lortie swears that it was worth $1,000, but
he had no personal knowledge of it whatever.

The 4th item ($1,500 for building temporary wharf),
is proved at $1,500, but I cannot allow it. The claim-
ant cannot get both the price of the property expro-
priated, and the amount necessary to replace it by other
property. '

The 5th item ($35,275 for re-building wharves and
mills), I pass over for the present.

The 6th item ($4,650 for loss during re-construction
of mill), I could not under any circamstances allow.
The Arbitrators rightly, under the law of Province of
Quebec, allowed the claimant interest on the amount
awarded from the date of the expropriation. Now the
claimant cannot get both that interest and the loss of
profits. The interest represents the profits. I find two
cases precisely in point (1) where it was held that
the interest on the indemnity covers the loss of profits

(1) Re Fouché-Lepelletier Dall, 84, 3, 69 ; and re Peclaverty Dall. 84,
5, 485. No. 42,
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and loss of rent during the reconstruction necessitated 1887
by the construction of the works. PEEB

The Tth item I reject upon the same reason that I
gave concerning item 4. o

The 8th, 9th, and 10th items are items to be con-;  for
sidered in determining the diminution of value of the
property by the works, but are not allowable in the
shape they are presented.

Item No. 11 ($16,666 for insurance), is also to be con-
sidered determining the depreciation of the value of the
property, but not allowable as made, It is a preposter-
ous claim. IfIgavethe claimant $16,666, he would not
have to insure at all in the future. He would be get-
ting the amount of his insurance, not only before the
fire, but without a fire. He would, moreover, get here-
after the interest on that large sum. Such a claim
must have been inserted without reflection.

I now come back to the 5th item ($85,275), for the
reconstruction of the mill and the wharves necessary
for that purpose. -

That this mill cannot remain Where and as it is, at a
distance of ten feet from the railway fence, which,
though not yet made, the railway company has the
right to make when they please, is admitted by all the
witnesses ; the difference on the subject between the
claimant’s witnesses and the Crown’s being that the
latter are of opinion that 'an extension of 86 feet
towards the river would be sufficient, leaving the front
part of it as it is, at a distance of only ten feet from
the railway ground ; whilst the former are of opinion
that the mill should be entirely taken down and re-
constructed at a distance of 70 to 80 feet from where
it now stands. Were I to base the amount of the
compensation on the cost of either the enlargement or
the entire reconstruction of the mill, I would adopt
the claimant’s witnesses’ theory. From the evidence,

TaE QUEDN
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I cannot see that the Crown witnesses’ theory of a
simple enlargement of 36 feet would give the claimant
the same room and advantages he had before the rail-
way. At the same time I would say that he is not
entitled to have more ground in the future between
his mill and the railway fence—6'7 feet—than he had
before between his mill and the main road. I hesitate,
however, to adopt this basis at all in this case, though
the authorities might support it, for the reason that,
in the shape this item of the claim is made and proved,
were I to adopt it I would perhaps make the claimant
a richer man than he was before, for if he was to get
$35,275, and remain with all his property as it now
stands, besides getting the $2,975 for the ground
expropriated, in all $38,250, and the property with
mill complete, he might be in a better position than he
was before, although I must say that upon the evidence,
when the railway is fenced in, his mill will not be
worth much where it now stands. One way of
reaching the amount he is entitled to has been sug-
gested. That 1s, by ascertaining by the loss of trade
alone, the depreciation in value of the property. The
loss of trade proved by Paradis himself is from $1,500
to $2,000 a year. This evidence is corroborated by
other witnesses, and the Crown witnesses, having no
personal knowledge of the claimant’s business, were
not in a position to contradict it. It is evident, how-
ever, that though loss of trade is a fair element of con-
sideration to ascertain the depreciation in value of the
property, the claimant cannot get the capital sum re-
presenting the amount of his annual loss of trade. Sup-
posing, for instance, that he has lost since the railway
$1,500 a year, the Crown is justified to argne that,
upon this alone, he is not entitled to claim $25,000.
That would be giving him a life insurance, a fire 'in-
surance, an accident insurance, and an insurance
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against the fluctuations of trade and the risks that neces- 1887
sarily attach to any business. On the other hand, the PARADIS
claimant can justly argue that when the railway is, (5’6EEN.
fenced in, his loss of proﬁts will be more than doubled ; —
and the evidence fully justifies that contention. Under | R
these circumstances, the only fair and legal way of
establishing the amount of compensation in the
case, it seems to me, is purely and simply by ascertain-
ing the depreciation in value of the property, as regards
the claimant, by the construction of the railway,
' supposiﬁg it fenced in, and, taking into considera-
tion the severance of the property, the loss of trade
and profits that the claimant would suffer if his
mill remained where it is, the increased risk of fire,
and the extra expense entailed by having to cross the
railway to carry his lumber to or from the main road,
as well as the more difficult egress from the lower mill
to the main road. I do not lose sight of the loss of
profits that the claimant has suffered since the con-
struction of the railway, but I consider that covered
by the interest from the date of the expropriation, for the
reasons thatI gave concerning item No.6. A few remarks
before | review the evidence on the question of de-
preciation in value.

Mr. Hogg, for the Crown, argued that, upon Mar-
cean’s evidence, the claimant’s business has not de-
creased since the construction of the railway. Now,
admitting this to be so, it does not follow that his pro-
fits have not decreased. .

The claimant, whom I saw in the box and thought
to be a very respectable witness, swears that they have
decreased. He is the only one who really knows any-
thing about it. Then, if the business has not de--
creased, or even if the profits had not, it must be borne
in mind that, up to this, the railway has not been
fenced in, and that the claimant has been suffered to use,
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1887  as much as practicable, the ground belonging to the rail-
Parapis Way. When the fences are put up. it is proved by all
the witnesses that no long-timber sawing—which is a
profitable, if not the most profitable, part of the claim-
Tuar o, ant’s business—will be possible, and that the other

——  branches of his business will be greatly interfered with.
The Crown has examined and cross-examined many
witnesses to prove that the timber trade of Quebec is
a thing of the past; that thereisno more ship-building
in its harbour ; that Bennett’s mill, Ritchie’s mill, Ben-
son’s mill, Charland’s mill, and others have shut
down ; that Drum’s cabinet factory is in financial diffi-
culties. Butfor what purpose all this evidence is, I fail
to see. It is conclusively proved that the claimant’s
mill, partly because all the larger mills have closed,
but more especially because of its situation in the
business centre of Lévis, is in a flourishing condition.
Though there is no more, or very little, building of
large ocean ships, there is in a port like Quebec, every
year, a certain number of ships that come to it
requiring repairs. Then there is the building, every
year, of a few steam-boats, market-boats, tug-boats,
ferry-boats, schooners and yachts. All this feeds the -
claimant’s long-timber business; and his trade in
smaller timber and deals is carried on with the people
of the locality for house-building, etc., etc.,—a trade
which the situation of his mill gives him almost com-
mand of. As an instance of the advantage of its loca-
tion, I notice that from the sale alone of the refuse,
slabs and saw-dust, which to other mills are a source of
expense to carry away, he receives from $1,000 to $1,200
a year.
I now come to the evidence bearing more directly
on the depreciation in value of the property by the
construction of the railway. What was the value of

2.
THR QUEEN,
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this property before the railway, and what is its value 1887
since the railway ? have to be first ascertained. PARADIS
By the Municipalities’ valuation roll, the property Tag o

; (QUEEN,
was valued, in

R Reasons
1882.ccmrvvvenss B ceccmmnrnecrsemsessessmenennes. $10,000 st Eone,
1883 e s eerrres 10,000
1884.. eiirnrseeeerrens cernenen 15,000 '

1885... B e esereessessseennens 15,000

To this ev1denoe however I attach no importance:
first, because it gives the actual supposed value of the
premises, without consideration of the trade carried
thereon, and its profits ; secondly, Mr. Demers, the Gov-
ernment’s agent, proves, what is of public notoriety in
the province, that property in Lévis, as elsewhere
in the piovinee, is not rated at its real value on the
municipal rolls. The increase on the roll from 1882 to
1885 has likewise no significance, as property on these
rolls is increased or decreased in value with the
requirements of the municipal treasury. It is a
way supposed to be less obnoxious to the rate-
payers of increasing taxation. Neither do I attach
any importance to the sale of this property, with
right of redemption, for $25,000 by the claimant
to Davie. It was merely done to secure the
payment to Davie of the sum of $25,000 that the
claimant owed him. This is satisfactorily proved. I
may as well remark just here that the advantage
to the property resulting from the building of the rail-
way amoants, from the weight of the evidence, to very
little, if anything. The claimant’s trade is a local
trade. He is not a shipper by rail to any extent, and
cannot get his logs, or unmanufactured lumber, by rail.
It would be a ruinous business for him to doso. Then,
before the construction of the present works, he had, as
well as now, this railway at his disposal, the statlon ,
being within one mile of his mill.
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1887 I now turn to the oral evidence before the Arbitra-
Parapis tors on the question of value of the property before the

THE &IEEN.railway. I summarize it as follows :
e Claimant’s witnesses 3
Jud e Eent. James Tibbitts.. ........ .cevereroote.. $80,000
2nd Deposit.............................. 50,000
Hubert Paradis................ . 60,009
C. Baillargé.... s . 63,000

Claimant hlmself says xt cost hlm $40 000. It must
be remarked, however, that he bought this property
long ago, and in different lots which have increased
in value, not only with the general increase of all
property in the locality, but also and mainly, perhaps,
from the fact of being put together to form one lot and
one property.

Respondent’s witnesses :

Simon Peters, and witnesses to

his report........ .........................$22,000
Augustin Matthien..........cccooereeeeee. 20,000
John Wilson... cornrersarae . 16,000
Theoph. Boulan ger (Wlthout foun-

dations)...cccveenvs v 10,000

I must say that I cannot adopt the low estimate put
upon this property by the Crown’s witnesses. They
clearly speak of the actual market value, not of the
value of it as it stands to the claimant. And then, is
it likely that Davie, a neighbour, a man who knows the
property as well as the claimant himself, would have
lent $25,000 on it if it had not more value than the
Crown witnesses give to it ? There are for the Crown
two reports, or statements, filed in this case. (Exhibits
8 and 4) The first, signed by Berlinguet, Peters,
Ritchie, Richard Walsh, V. C. Coté, Archer, Staveley
and Maurice Walsh. The second, by Matthieu, Gin-

. gras, Lachance, Lavoie, Lemelin and Samson. All of
these persons have been brought forward as witnesses
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for the Crown. The witness Berlinguet drew up the 1886
first report. He acted as the Government whip in the p,rapis
matter ; marshalled the witnesses, and got their signa-
tures to thereport. Each of them swore that the report

is true; but each of the eight knows personally but J::f:i‘?:t.
one-eighth of the facts it contains. Forthe otherseven-

eighths, he swears to it because he believes what the
otherseven said of it. The same remark applies to report
number two. Now that kind of evidence carries no
weight, however respectable each and every one of the
witnesses may be. Each of them swears to what he
believes to be the truth; but he believes it because the
others have given it as a true report. Then, these
witnesses are all brought forward for a particular pur-
" pose, and with a preconceived plan. Their common
function is to undervalue the property. They are
biased. Now the most respectable men, when brought
to the witness box under such circumstances, not only
are liable to, but will almost surely, form a wrong or ex-
aggerated opinion; and I must say, without intend-
ing to convey anything disparaging to the character
of these witnesses, that I do not attach much weight
to their testimony. Their depositions bear intrinsic
evidence of the unreliable nature of their statements.
I find a striking example of it, for instance, in the de-
position of Simon Peters, a man of undoubted respect-
ability and unimpeachable character, who, alone of all
the witnesses in the case, swears that the claimant’s
property has not been injured by the railway. The
depositions of the other witnesses, in this report, are
also full of flagrant contradictions, not due to bad faith
or improper motives, but to the wild and erratic man-
ner they swear to matters of opinion. To the same
causes are due the exaggerations and contradictions of
many of the claimant’s witnesses,—Hubert Paradis,
Lortie and H. G. Marceau, particularly. As to Tibbits,

15 '

.
Ty QUEEN.
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Rosa, Rattray, Lavoie, Seraphin Marceau, Dion, Bail-
largé and Duclos, I do not feel justified to call them
biassed witnesses, but they certainly do not atall seem
to know on what basis their opinion as to value or
amount due to the claimant is to be formed. I am
surprised, forinstance, to see a man like Baillargé swear
that the claimant is entitled to $3,333 for being de-
prived of the use of the public road to pile his lnmber
or saw his long-timber, or say that the claimant is en-
titled to an indemnity of $63,000. Lortie goes further:
He swears that the claimant is entitled to $96,441.75.
And what for? Why, purely and simply, because that
is'the amount of the claim which he (Lortie) has pre-
pared upon the claimant’s data. To the testimony of
all the witnesses examined before me, however, I
attach great weight, as well from their well known re-
spectability as from their demeanour in the box. The
fact that Davie has an interest in the result of the case
does not detract from the weight I attach to his evi-
dence. I consider his evidence unimpeachable, under
whatever circumstances given. To the testimony of
the claimant himself I attach full credence, and the
impression he made upon me, when he gave his deposi-
tion in court, I cannot but take into consideration when
weighing the evidence he gave before the Arbitrators.
I ordered these witnesses out of court, and they gave
their evidence out of the presence of each other.

Now what is, upon the evidence, the diminution of
value caused by the expropriation and the construction
of this railway ? On the part of the claimant, Hubert
Paradis proves 50 per cent. James Tibbits, supposing
this property worth $50,000 before railway, puts it at
$20,000 now. G- T. Davie says the property would be
ruined, if the mill were to remain where it is. C. Bail-
largé puts depreciation at 38 per cent.; Narcisse Rosa
at 73 per cent. David Rattray, N. Lavoie, N.G. Marceau,
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Calixte Dion, Pierre Duclos, prove large depreciation; 1887
and when the railway is fenced, they say the mill p,pans
cannot properly be worked where'if now stands.
On the part of the Crown, the witnesses put the _
depreciation of the property at the following figures : Jf:ﬁ‘?:;.
Simon Peters... .ccccvveevnnee. 26 per cent.
V. T Cotéirnnverecrersenireivic 26 “

A. Matthieu.....oeuvvuiens 25 “o.

.
TaE QUEEN.

Joseph Archer.........e.. 25 “
John Wilson... verenenne. 151025 47
Berlinguet.... veererreeninnes 13 “

As arule I notloe, these last named witnesses do
not take into consideration the fact that the railway
authorities can fence in their ground when they
please; and they have also spoken of the actual
value of the premises, not of what the depreolatlon is,
to the claimant himself in his business.

Now, the result of these figures would be as
follows :— :

Crown admits by factum that the claimant is dam-
aged to the extent of $10,693, to which I add the
difference between the amount allowed therein for
land taken, and the amount I allow, viz., $2,282=—
$12,925.

Supposing the property worth $50,000. -

16 percent.  $ 7,500 X 2,975 $10,475
25 ¢ 12,500 x 2,975 15,475
80 ¢ 15,000 x 2,9%5 17,945
33 « 16,666 x 2,975 19,641
50 ¢ 25,000 x 2,975 . 27,975
James Tibbit’s 30,000
75 per cent. 87,5600 x 2,975 40,475

I cannot lose sight of the fact, apart from these
figures, that the profits, as appears by the evidence
and as conceded by the Crown in the factum, were
. at least from $7,000 to $8,000 per annum, aud that if
15%
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1887  the mill remains where it is the claimant will suffer a
Pinaois clear loss, when the railway is fenced in, of at least
$3,000 a year. The witnesses Davie, Rattray, Lavoie.
e N.G. Marceau, 8. Marceau, Iion and Duclos, all agree
Tadhens, ot when the fences are put up, the property will be

worth very little to the claimant. Yet, I cannot give to
the claimant $50,000,—a capital that would represent
his actual profits. I cannot insure him for the future.

I have great difficulty in coming to a conclusion I
cannot make this man richer than he was, yet the
Crown not only must not ruin him by this expro-
priation, but must not make him lose a farthing by
it. He has been forcibly ejected from his property,
and is entitled to full indemnity for all loss and injury
he suffers thereby.

It is not merely the depreciation in the actual
market value of the property that he must bs indem-
nified for. A man is not to be driven to sell his
property,—-as was said by Bovill, C.J., in Eagle v.
Charing Cross, cited ante (1). It is the depreciation
in the value of the land such as it was to the
claimant that I must be governed by, as held in
Bourne v. The Mayor of Liverpool, Senior v. Metro-
politan, and Cameron v. Charing Cross, cited anie
(2) ; and, as said by one of the witnesses (Rattray),
it would not be fair to base the value of the
claimant’s land on the value of lands in the vicinity.
Moreover, it is not merely the land that I have to take
into consideration. The claimant is entitled to all
the damages he suffers from the expropriation™and from
the construction of the railway, and I have to asséss
these damages as a jury would do in an action for
forcible eviction. Ricket v. The Metropolitan Railway
Co. ; Jubb v. Hull Dock Co., cited ante (3).

2.
THE QUEEN,

-~

(1) P, 204, : () Pp. 199, 200,
(3) P, 199
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I allow $25,000 damages, with interest from the date

of expropriation.

Attorney for appellant; J. G. Bossé.

Attorney for respondent :
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Appeal allowed with costs ¥ Tur Queen.

O’ Connor & Hogg,

*0On appeal to the Supreme
Court of Canada by the Crown, so
much of the judgment of Tas-
cherean,J. as dealt with the amount
of compensation to be paid to the
appellant in the court below and
inereased ihe same above the
amount awarded by the Official
Arbitrators, was reversed, andthe
award of the said Arbitrators re-
stored. .

PrEsENT: Sir W.J. Ritchie, C.J.,
Strong, Henry, Fournier and
Gwynne, JJ.

The following judgment was de-
livered by :

SR W. J. RircuIE, C.J.—Two
questions are raised in this case—
one as to the value of the property
and the other as the damage to be
given,

Charles Baillargé, a witness cal-
led by the plaintiff, Paradis, and
afterwards examined again by the
judge says :—

(Questions posées par honor-
able juge Tascherean.)

Q. Vous &tes le méme témoin
qui a déji été entendu devant les
arbitres ? '

R. Oui.

Q. Je voudrais savoir de vous
quelle a été la dépréeiation de
valenr de cette propriété par la

construction du chemin de fer}

Est-ce que cela a diminué de la

moitié, d’un tiers ou d™an quart?:
En prenant en considération que
le chemin de fer serait cloturé des
deux cotés—le chemin de fer prend
vingt cinq pieds—en supposant
qu’il serait cloturé des deux cotés,
quelle est la dépréciation de valeur?
Je crois avoir déja dit dans mon
témoignage que ¢’était un tiers de

Ritchie,C.F.
o

n
Appeal.

1889

Jan, 15,

dépréciation du terrain, Je suis

de la méme opinion encore au-
jourdhui. Il y a déjd un an de
cela, je ne me rappelle pas exacte-
ment, mais tonjours, c’est 4 peu
prés cela, un tiers.

Les procureurs du réclamant et
de Vintimé déclarent ne pas avoir
de questions & poser au témoin,

With respect to this witness
respondent’s factum thus speaks:—
“Under these circumstances we
submit the testimony of such a
man a3 Mz, Baillargé should pre-
ponderate, Haying no interest in
the matter, barely knowing there-
spondent, his impartiality is above
suspicion. For over twenty years
he has had for the city of Quebec
superintendencs of all its works,
buildings, wharves, of expropri-
ations made for city purposes, and
of purchases of materials of all
kinds.” o

So far as I can judge this would
seem to be a fair and reasonable
percentage of the loss and damage
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which this property has suffered
by reason of the counstruction of
the railway. Mr, Baillargé is the
Engineer of the city of Quebec
and would seem from his exper-
ience as a valuator of property to
be as well, it not better, qualified
to give an opinion than the other
witnesses called by the respondent.
The cliimant himself by his own
witness Lortie, who made up the
claim, has fixcd the value of the
property at forty thousand dollars.
One-third of this amount would
be $13,333.33. If to this is added
land taken, and if Mr. Baillargé’s
evidence is adopted, viz: 50 cta.
a foot, 2,976 feet at 5O cents
would amount to $1,487.50;
and if $1.00 a foot is allowed,
viz, $2,9756 and added to the

" damages $13,333.33 the amount,

viz., $16,308.33 would still be
less than the award, viz., $17,-
542,

Taking into consideration the
speculative character of the value
of the property, taking into con-
gideration the different estimates
which have been put upon this
property, and taking into con-
sideration the language of Chiefl
Justice Hagarty in the case r¢
Macklem and The Niagara Fulls
Park (1), where the award of
certain commissioners was under
consideration, and the ques-
tion of whether the amount
allowed by the commissioners
was sufficient or not, which is as

“follows :—

“The estimate finally arrived at
must necessarily involve many
speculative considerations ; nnfor-
tunately any estimate which this
court can make must be at least as
speculative, and without the great
advantages possessed by those

(1) 140. A. R. p. 28
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whose deliberate conclusions we
are now asked to question,

“We are to hear this appeal on
any question of law or fact.

“On this branch of the case we
cannot see any departure from the
rules of the law. We are left
then to say is there any error or
miscarriage of fact ?

“To warrant an interference we
must be satisfied beyond reasonable
doubt that there has been this error,
that an award of value necessarily
largely speculative, is either too
much or too little.

“If we refer it back to the re-
ferees it must be on the ground
that it is too high or too low, I
cannot possibly see my way to
Dnaming any sum,on my own opin-
ton of the evidence, which would
be a more jast and reasonable com-
pensation than that awarded. If
I ventured to do s0 I would have
the very unpleasant idea in my
mind that I was interfering; to the
prejudice of justice, with the opin-
ion of those who had far better
opportunities of ascertaining the
truth than Ienjoy. I am unable,
therefore, to see my way to inter-
fere.”

Again, Mr, Justice Patterson in
Re Bush (2):—

‘““An appeal lies,itis true, on ques-
tions of fact as well as on questions
of law. But when the fact for de-
cision is a matter so peculiarly de-
pending upon estimates and opin-
ions of values as it is in this case,
and when theaward represents the
conclusion of the persons who have
had means of forming an estimate
of the reliance that ought to be
placed on the testimony adduced,
which we do not possess, as well as
of exercising their own judgment,
which they have a perfect right to

(2) 14 0.A.R., p. 8L.
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do, bringing to the task whatever
knowledge they may have of the
locality and the properties, and
their general acquaintance with the
subject, as to which we are not ex-
pected to deal as experts and are
not likely to be better informed
than they, or more -capable of
forming a correct judgment ; it is
obvious that we cahnot interfere
unless we find that some wrong
principle has been asted om, or
something overlooked which ought
to have been considered ;"—taking,

©
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then, into consideration the several ~ 1887
matters to which I have relerr.d, _ «~~
Parapig

under the circumstances shown in
this .case it would require the Lo
] . quire THE QUEEN.
strongest possible evidence to _
satisfy me that the award of thethcl:)i::,C-J-
Arbitrators should be interfered appear.
with by the court. '

The other judges present on the
hearing of the appeal (with the ex-
ception of Henry, J., who had died
in the interim) concurred.
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June 27,
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Coram SiR W. J. Ritcuig, C.J.

THE QUEEN, oN THE INFORMATION OF
THE ATTORNEY-GENERAL FOR THE; PLAINTIFF;
DoMINION OF CANADA,....coiiiviniennnnn.

V8.
4,349 Doz. BoTTLES AYER'S SARSAPARILLA, ETC.,

AND .

THE J. C. AYER COMPANY (Cram- } DEFENDANTS.

29-30 Vic. (Can) c¢. 6,s. 11—“The Customs Act, 1883’ (D.) secs. 68
and 69—Construction—Importing constituent parls of proprietary
medicines—* Market value.”

Some time before the Dominion of Canada was constituted, the J. C.
A. Co., manufacturers of proprietary medicines in the United
States, established a branch of their business in 8t. John’s, P.Q.,
and commenced to import from the United States certain articles
required in the preparation of their medicines. These articles
were in the form of liquid compounds, and were valued for duty
under the provisions of the aet 29-30 Vie. (Can.), c. 6, s 11,
then in force, at the aggregate of the fair market value of the
several ingredients entering into the compounds so imported, with
the addition of all costs and charges of transportation. These
ingredients after arrival in Canada were mixed, bottled ane sold
under various names. The import entries were made under the
rates of duty fixed by the Customs authorities in virtue of the
provisions of the said act, they being fully aware of the purposes
to which the articles imported were to be applied.

The ecompany continued to import such goods in this way fer
upwards of twenty years, except some alterations they