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EXCHEQUER COURT OF CANADA

THE HONOURABLE GEO. W, BURBIDGE,
Appointed on the 1st day of October, 1887.
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(DiED 7th March, 1898.)
do A. J. McCorz, C.JS.C. - - --B.C. do

(AprrPOINTED 23rd August, 1898.)
do _].ames Craig, ].T.C. - Yukon Territory District.
(ApPOINTED 5th May, 1900.) “

His Honour Joseru E. McDouearL - - Toronto District.

.

ATTORNEYS—GENERAL FOR THE DOMINION OF CANADA

During the period of these Reports. ‘
Tue HowxouraBLe Sir OriverR Mowar, G.C.M.G.; P.C.; Q.C

Tue HonourasLe Davip Miris, P.C. Q.C.

&

SOLICITOR-GENERAL FOR THE DOMINION OF CANADA: -

Tue HonouraBLE CHARLES Frrzeatrick, Q.C.
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CABES

DETERMINED IN THE

EXCHEQUER COURT OF CANADA.

A.E.D. McKAY'S SONS aND O’IHERS.......SUPPLIANTS :

“AND
HER MAJESTY THE QUEEN............RESPONDENT.

ol

ST. LAWRENCE SUGAR REFINING
COMPANY (LTD.)

nnnnnnnnnnnnnnnnnnnnnnnn

: AND
HER MAJESTY THE QUEEN............ RESPONDENT.

Liability of Crown—Government canal—Accident to vessel using same—
Negligence of Crown servent— Petition of right.

Under the provisions of The Eachequer Court Act, sec. 16 (c), the
Crown is liable in damages for an accident to a steamer and cargo
while in a Government canal, where such accident results from
the negligence of the persons in charge of the said canal.

THESE were claims arising out of an accident to the-

steamer “ Acadia ” while carrying freight through the
Morrisburg Canal. The steamer, while navigating the
waters of the said canal struck upon.a boulder or stone

lying upon the bottom of the canal and was injured-

so that she sprang a leak and her cargo was damaged.

The companies holding insurance upon the ship and-

cargo paid the claims arising upon their policies by
‘reason of such accident, and became subrogated to the

% SUPPLIANTS; .

1896

June 15.
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policy-holders in respect of their right of action
against the Crown for negligence in allowing the said
boulder or stone to be in the canal.

The case turned in law on the provisions of clause (c.)
of section 16 of The Exchequer Court Act which gives
the court exclusive original jurisdiction -in respect of .
“every claim against the Crown arising out of any
death or injury to person or to property on any public
work, resulting from the negligence of any officer or
servant of the Crown, while acting within the scope
of his duties or employment.”

The cases were tried at Montreal on the 18th, 20th
and 21st March, 1896.

B. B. Osler, Q.C., for the suppliants ;
.W. D. Hogg, Q.C., for the Crown.

THE JUDGE oF THE EXCHEQUER COURT now (June
16th, 1896) delivered judgment.

There will be judgment for the suppliants with
costs. .

There will also be a reference to the Registrar to
agsess the damages in accordance with the agreement
at the trial. '

I shall not hand any written reasons to the Re-
gistrar, but I may say that the judgment proceeds upon -
this: that there is no doubt that the steamer' was in-
jured by running on a rock or boulder in the canal.
I think that this boulder, while not in the centre line
of the channel, was well within the part of the canal
where vessels might reasonably go, and that it could
not have been there unless through some carelessness
or negligence of the officers and servants of the Crown.
Either the superintendent of the canal or the resident
engineer was- at fault in not giving proper instruc-
tions to their men with respect to the means to be
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‘taken to keep the channel clear, or the men them-
selves failed to carry out their instructions. In either

" case the injury would be the result of the neghgence

_of the officers or servants of the Crown. (1) while acting
within the scope of their duties or employment, for
which the Ctown would be liable under the provisions
of subsection (c) of section 16 of 50-51 Vict. c. 16.

Judgment accordingly.

Sollcltors for the suppliants: McCarthy, Osler,
: Hoskin & Creelman.

Solicitors for the respondent o C‘omzor & Hogg

(1) Rerortar’s Nore.—For other cases of negligence decided under
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this section, see Clity of Quebec v. The Queen, 2 Ex. C. R. 262+ Brady v. "
The Queen, Ibid. 273 ; Gilohrist v. The Queen, Ibid. 300} ertm v. The -
Queen, 1bid, 328 ; Martial v, The Queen, 3 Ex, C. R. 118 Dubév. The:

Queen, Ibid. 147 ; Leprohon v. The Queﬂn 4 Ex. €. R. 100; Filion v.
The Q;L{een, Ib1d 134, '
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HER MAJESTY THE QUEEN on
THE INFORMATION OF THE ATTOR-} PLAINTIFF;
NEY-GENERAT, FOR CANADA........evus

AND

WILLIAM J. POUPORE, JOHN G.
POUPORE anp JOHN B. FRASER

Contract— Public works—Damages— Negligence—Sufficiency of proof.

t DEFENDANTS.

In an action by the Crown for damages arising out of an accident
alleged to be due to the negligence of a contractor in the per-
formance of his contruct for the construction of a public work,
before the contractor can be held liable the evidence must show
beyond reasonable doubt that the accident was the result of his
negligence.

THIS was an action for damages for negligence in the
performance of a contract for the construction of a
public work, _

The facts are stated in the reasons for judgment.

The case came on for hearing on the 6th and 7Tth -
days of May, 1897.

B. B. Osler, Q.C. and E. L. Newcombe, Q.C., D.M.J.,
for plaintiff;

A. B. Aylesworth, QO W. D. Hogg, Q.C. and J.
Christie, for the defendants, relied on The Montreal
Rolling Mills Co. v. Corcoran (1).

TaEE JuDpaE oF THE EXCHEQUER COURT now
\October 11th, 1897) delivered judgment.

The information is exhibited to recover from the
defendants a sum of forty-four thousand nine hundred
and nine dollars and forty cents, which after judg-
ment therefor in thiscourt the Crown paid as damages

to the owners of the steam propeller “Acadia” (2)

(1) 26 Can. 8. C. K. 595.  (2) See ante p. L.
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injured while navigating the Rapide Plat Division of
the Saint Lawrence Canals, and to the owners of the
cargo with which the steamer was laden at the time
of the accident. | _

The steamer was injured by running upon a rock or
boulder in the canal, and the principal question in the
former cases was whether the injury resulted from the
negligence of an officer or servant of the Crown while

acting within the scope of his duties or employment."

Tl_lé,t issue was found against the Crown, it being clear
that there had been carelessness or negligence in not

1897
A e d
TrE
QuUEEN
. .
Pourore,
Reasons

for
Judgment,

discovering the presence of the boulder in the channel '

used by vessels.

The issue in this case is different. The accident' '

happened at a place adjacent to where the-defendants,
who were contractors for deepening the canal, had been
carrying on their work. It wasthe duty of the con-
tractors to sce that none of the material used by them

was allowed to fall into the channel of the canal and

obstruct it.” That would, I think, have been their
duty apart from their contract. But they had also
thereby stipulated that their operations should be so
conducted during the season of navigation as not for

any continuous length of tinie to interrupt or: interfere

in any way with the .passage of vessels through the
canal; that any loosened stones or material the top of
which was higher than the bottom-of thecanal should
be at once removed; and that this condition as to
keeping the channel-way free and uninterrupted and
the bottom clear should be strictly carried out. Itwas
contended for the Crown that this imposed upon :the
contractors the duty of keeping the channel clear of
all obstructions irrespective of how such obstructions
were occasioned. With that contention I donotagree.
The undertaking to keep the channel of the canal clear
of stones-and other material applies to stones and
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other material moved or loosened by the contractorsin
carrying on their work of dredging and does not
apply to stones or boulders that were in the channel
of the canal when they commenced their operations,
or that were dropped or deposited there by other
persons or carried there by the action of the ice while
the work was being carried on.

That being the case, the issues in this case, and the
former cases are by no means the same. In the former
cases it was not necessary to come to any conclusion
as to how the boulder that occasioned the accident
came to be in the channel of the canal. The fact that
it was allowed to remain there was sufficient to render
the Crown liable. It was the duty of its officers to
take the necessary means to discover it, and then to
remove it. DBut here before the defendants can be
made liable it is necessary to go further and to find
that the defendants or their servants were in some way
responsible for the boulder being in the channel of the
canal. Were they so responsible? It is possible that
they were. One may go further and say that accord-
ing to the evidence it is in a measure probable that
this boulder was part of the material loosened during
the work carried on by the defendants, and that they

~ were responsible for its being where it was when the .

accident happened. But there is not, it seems to me,
that degree of certainty about the matter to justify a
judgment against them. The particular boulder may
have been in the channel before the defendants com-
menced their operations. The enquiry, which if it
had been made at the time of the accident, might have
afforded the means of coming to a conclusion as to that,
was neglected; and it is also possible that the
boulder may have been placed where it caused the
accident by other persons using the canal, or it may
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perhaps have been carried there by the action of 1897

- the ice. : Tre
There will be judgment for the defendants, and Q"f‘m :
with costs. o Pourors.
.  Judgment accordingly.  Bepsons
- Judgment,
Solicitor for the plaintiff: E£. L. Newcombe, : —

Solicitors for the defendants : Christie, Green &
' ’ ' ' Green.
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JOHN M. BALDERSON ......v.+vcreeeee...SUPPLIANT ;
AND |
HER MAJESTY THE QUEEN .......... ..RESPONDENT.

Civil servant—Superannuation—R, 8. C. ¢. 18--Discretion of Governor in
Council— Reviewing same——Jurisdiction—Petition of right.

Where under the provisions of The Civil Service Superannuation Act (R.
8. C. c. 18), the Governor in Council exercises the discretion or
authority conferred upon him by such Act to determine the
allowance to be paid to a retired civil servant, his decision as to
the amount of such allowance is final, and the Exchequer Court
has no jurisdiction to review the same. :

PETITION of Right claiming a further superannua-
tion allowance to a civil servant retired under the pro-
vitions of R. 8. C. c. 18.

The facts appear in the reasons for judgment.

The case came on for hearing, at Ottawa, on the 27th
October, 1897.

W. D. Hogg, Q.C. and J. M. Balderson, for the sup-
pliant, contended that under the 11th section of the
Superannuation Act, R. 8. C. c. 18, where a person is
retired from the civil service ostensibly for the purpose
of promoting economy in such service, it is obligatory
upon the Governor.in Council to add ten years to the
length of time they have been regularly employed by
the Government in order to arrive at a fair compen-
sation for the deprivation of office. (Julius v. The
Bishop of Ozford (1); Hardcastle on Statutes (2) ; The
Queen v. The Bishop of Ozford (8); McDougall v. Pat-
erson (4); Endlich on Statutes (5).) The court should

declare the suppliant’s right to the additional allowance.

(1) 5 App. Cas. 225. (3) 4 Q. B. D. 245.
(2) 2nd ed. 316. (4) 6 Exch. 387.
.(5) Sec. 306.
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The Solicitar General of Canada (with whom was E. |

.9

L8557 -

L. Newcombe Q. C., D. M. J).—~The court has no Bamson

jurisdiction to interfere with the Governor in Council

.
THE

when he has exercised his discretion as to the amount Quzex.

" to be allowed to a retired civil servant. The civil Axgument

servant is expressly denied by the 8th section any
absolute right to a retiring allowance. He has to
depend upon the bounty of the Crown; and whether

he be given a small allowance or none the courts .
cannot aid him. (Cooper v. The Queen (1); Bell v. .

The Queen (2); Matton v. The Queen (8) ; Dunn v. The
Queen (1) ; Shentorn v. Smith (5).) _
Mr. Hogg replied, citing Gould v. Stuart (6).

At the conclusion of the argument‘The JUDGE OF
THE EXCHEQUER CoURT delivered judgment: —

T do not think that anything is to be gained by’

delaying the judgment of the court in this case, as I
entertain no doubt myself as to what that judgment
should be.

The court has jurisdiction-to give relief in. two
" views of the case only: first, that the action is based
upon a contract; secondly, that it arises under some
law of Canada. Section 15 of The Exchequer Court
Act provides: “The Exchequer Court shall have
* gxclusive original jurisdiction in all cases in which
. demand is made or relief sought in respect. of any
“ matter which might, in England, be the subject of
“ a guit or action against the Crown, and for greater
“ certainty, but not so as to restrict the generality of
« the foregoing terms, it shall have exclusive original
“ jurisdiction in all. cases in which the land, goods
“ or money of the subject are in the possession of the

(1) 14 Ch. D. 311.  (4) [1896]1 Q. B. 116.
©(2) [1896] 1 Q. B. D. 121. ©  ° (5) [1895] A. C. 229,
~(3) 6 Ex: C. R.40t, ¢ . . . (6) {1896] A..C. 575.,

Counsel -’
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1897  “ Crown, or in which the claim arises out of a contract
Bazperson * entered into by or on behalf of the Crown.”
Tog Now, I think we may put aside without further dis-

Quees. cussion the question as to whether there was a contract
neEEns or not. There is no express contract to pay or provide
Fudgmenc. on retirement of the public officer any certain, or any
retiring allowance, and I think there is no such con-
tract to be implied from his employment in the civil
service.
 Then with reference to the second view of the case,
namely, as to whether the action may be maintained
under clanse (d) of the 16th section of The Exchequer
Court Act, it will be seen that the provision gives the
court jurisdiction in respect of ‘“ Every claim against
the Crown arising under any law of Canada -or any
regulation made by the Governor in Council.” Now
I do not doubt that by virtue of that provision the
court would have jurisdiction, if, as contended by Mr.
Hogg, the statute itself determined the amount of the
retiring allowance and the allowance had not been
paid. But the statute does not itself determine the
amount of the superannuation allowance ; it prescribes
the rule by which the amount is to be ascertained and
empowers His Excellency in Council to determine it.
That raises then two questions: First, is the
authority given to the Governor in Council to grant
the retiring allowance in accordance with the statute,
coupled with a duty in a proper case to exercise that
authority 7 and, secondly, if it is, and the duty has not
been performed as prescribed by the Act, has this court
Jjurisdiction to enforce the performance of such duty?
As to the first question, it is not, in the view I take
of the second, necessary to express any opinion. It is
unnecessary to decide whether or not it is the duty
of the Governor in Council in the particular case to
grant any retiring allowance, or in granting it to add

A\
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one or two, or ten years to the term of the suppliant’s 1897
gervice. Of this 1 am well satisfied that this court Barpmrsox
has no authority either to enforce the performance of

HE
any such duty, or when the Governor in Council has Quzen.
exercised his discretion to grant aretiring allowance (1), measons
to review the exercise of such discretion. It is clear, .rua::em.
Ithink, that this court has no jurisdiction to control or
review the exercise of the authority or discretion vested
in His Excellency in Council by the statute. There-
fore, I think the petition will not lie; and I am of
~ opinion to dismiss it with costs against the suppliant:

I may add that I expressed much the same view as

I do here in the case of Jatton v. The Queen (2), and
having had an opportunity of considering the question
before giving judgment in that case I feel that there is
no good reason for me to take any time before coming
to a conclusion on the present petition.

Judgment accordingly.

Solicitors for the suppiiant: O’ Connor, Hogg &
Magee. ‘

Solicitor for the respondent: E. L. Newcombe.

(1) 1R S. C.oe I8, 8 1L ') 5 Ex. C. R. 40i,
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ALEXANDER S. WOODBURN.. .......... SUPPLIANT ;

AND

HER MAJESTY THE QUEEN ........... RESPONDENT.

Petition of right—Contract—Statutory requirements—Informality—Ratifi-
cation by Crown. )

A contract entered into by an officer of the Crown empowered by
statute to make the contract in a prescribed way,although defective
in not couforming to such statutory requirements, may be
ratified by the Crown.

PerITION OF RIGHT seeking damages against the
Crown for breach of a contract for departmental
binding.

The contract relied on by the suppliant was im-
pugned by the Crown for not conforming to the
requirements of 32 & 38 Vict. c. 7, sec. 6, viz ;—

“ The printing, binding, and other like work to be
“ done under the superintendence of the Queen's
“ Printer, shall, except as hereinafter mentioned, be
“ done and furnished under contracts to be entered
* into under the authority of the Governor in Council,
‘“ in such form and for such time as he shall appoint,
“ after such public notice or advertisement for tenders
“ as he may deem advisable, and the lowest tenders
“ received from parties of whose skill, resources, and

"¢ of the sufficiency of whose sureties for the due per-

“ formance of the contract the Governor in Council
“ shall be satisfied, shall be accepted.”
The contract is set out in the reasons for judgment.

April 16th, 1896.

At the hearing of the case this day, the Judge of the
Exchequer Court directed a reference for the purpose
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of enquiry and report as to the damages sustained by 1898

the suppliant, reserving the questions of law. ‘WOODBURN
June 11th, 1897. 'I";n
UEEN.

The Referee now reported in favour of the suppha,nt
for the amount of $88,829.08 as representing in the o Gounsel.
- Referee’s opinion the amount of the damages sustained.

September 14th, 1897.

The matter now came before the court upon two
motions, one by the Crown by way of appeal from the
Referee’s report, the other by the suppliant to confirm
‘the réport. The motions were consolidated as to the
hearing. ' ' ‘

R. V. Sinclair for the suppliant:

With Reference to the correspondence between
Woodburn and the Secretary of ‘State’s Department,
the fair view is that Woodburn takes the position that
he is ready to do the work, but he wants the proper
price for it under his contract.

Then your Lordship will have to construe the sche-
dule to see if “ The Revised Statutes” come within
the meaning of the term “ Statutes,” as there used.

The referee was inclined to think upon the argu-
ment that it was a “ future arrangement,” within the
meaning of the order in council, that they entered
inloin giving “ The Revised Statutes ” to some one else
The letter of the Queen’s Printer of 30th October, 1886,
which we claim to contain the evidence of our contract,
says: ‘ Pendmg future arrangements the binding will
be sent to you.” :
. Then we claim that the Referee should not have ]

deducted thg men’s wages from the profit. We say
they had been paid already in doing the work we
actually got. We had staff enough to do all the work
that came to us and all that was taken away from us.
The Government was bound to send us all the work
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1898 it had to do. If Woodburn had not kept the men on

-

Woopsurn hand he would have been subject to a penalty under
Teg  Dis contract.
Qurew. [PER CURIAM.—You say that this work would have
Argument been all profit except the material 2] Yes.

The evidence shows that the work was taken away
from day to day during the whole period. Some
weeks there was much to do, some little, some weeks
a good deal more than others. So at times they were

- slack. Our contention is that if they -had been given
this extra work they could have done it during the
slack times when wages were accruing to them which
were then paid. Two days of the week they were
slack as a general rule, and then rushed on the last
two days.

[PER CuRr1AM.—Is that prudent? You could not say
you kept men there to do work you were not getting.
There is no contract that would compel you to do six
days work in four.] ‘ ‘

We had only enough men to answer the require-
ments of the contract. He cites Waters v. Towers (1).

W. D. Hogg, Q.C., for the Crown :
- The whole theory of the suppliant’s case in estimat-
ing his damages proceeded upon the view that the
proper amount of wages applicable to each individual
item which other persons than contractor had received,
should be so applied. That, I submit, is the proper
bagis, and it having been so limited it ought not to
be extended now. The schedules filed by the sup-
pliant show the contract rates and the profits which
would have accrued to the contractor had he done
this particular work, deducting first the proper ex-
- penses—wages among the rest. Now ihe suppliant
wishes to be paid back these wages on the theory that
he would have paid out no wages at all to do this
extra work.

(1) 8 Exch. 401.
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[PER CuRIAM.—They did not present their case that
way first ? :

No, and very naturally, because the way we pursued
was the way all these references have been conducted.
- The test is what would it cost to produce this par-

ticular work 2 Not a calculation of how it could have -

been done for nothing by men in their slack time.

. [PeERr CuriaM.—That doesn’t take away the force of
the argument that he would have had more proﬁt
if he had had this extra work to do.]

It must be admitted that the evidence establishes
that the work done outside was of a more profitable
character.

As to “The Revised Statutel ” there was a contract
prior to 9th November, but on that date it was abso-
lutely put an end to and there was nothing beyond
“ negotiations” between the parties after that date
- with reference to “ The Revised Statutes.” The con-
tractor refused to do them, and never-did them.

The suppliant is only entitled to damages for five
years. That is not questioned by the Crown, but my
argument is that on 1st December, 1884, the contract
was at an end, and never revived afterwards. This
is established by the order in council of 30th October,
1886.

The fact is'that after’ 1st December, 1884, there was
no sort of dealings between the parties which would
‘give the suppliant a right to damages for a breach of
contract. This is distingnishable from the case of an
executed contract for work done and goods sold and
accepted. There is no authority to show that the
Crown can be made liable for the breach of.an exe-
cutory contract. The facts show that the only con-
tractual relations between Mr. Woodburn and the
Government were those subsisting in thé odd jobs that

156
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were sent him from time to time to do and which he
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1898  has been paid for. There was no contract in respect

Woonsury Of a breach of which he could recover.damages.
o |PER CuriaM.—You distinguish between a contract

Queen. for work and labour done, and a contract to give
&rg‘n’:‘f;&z:—. labour ?]

" Yes, and 1 say the principle of the one cannot be
applied to the other in extending the liability of the
Crown. . Before the suppliant could recover for a
breach of an executory contract he must have a good
and valid contract made according to the require-
ments of the statute. A valid formal contractis the
foundation of his case, and without it he is out of
court after December, 1884,

Mr. Sinclair in reply cited the Queen’s Printer's Act
of 1869.

[PeR CURIAM.—You must go further and show that
the Secretary of State had power to make a contract of
his own motion to give labour for breach of which
the Crown would be liable.] '

The statute is only direciory and a contract may be
valid even while its form does not satisfy sec. 6 of the
Queen’s Printer’s Act of 1869. The statute does not
say that by failure to comply with its provisions a

. contract will be penalized or rendered null. It is
merely directory. Then there was a ratification by
the Crown. The parties went on under this letter
from the Secretary of State, and Mr. Woodburn was
led to believe that he had the right to do all this work.
The Queen's Printer’s office was attached to the Secre-
tary of State’s Department at that time, and he acted
for the Secretary of State. Unless your Lordship con-
strues this section as imperative, the contract was
validly made.

Then the order in council is a ratification of the
contract.
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"TeEE JupeE oF THE ExXCHEQUER COURT now 1808

(January 1'7th, 1898.) delivered judgment. WooDBURN
This matter comes before the court on motions by > -

way of appeal against the findings of the learned Quren,

Referee, and for judgment. Reasons

~ In the first place the respondent contends that the Suagment.
Referee was wrong in allowing damages for breaches of - T
contract occurring between the first day of December,
1884, and the ninth day of November, 1886. It is con-
ceded that during this period there was a contract
between the Crown and the suppliant; but it is con-
tended that it was to do such work of the kind
mentioned in the contract of the 22nd of November,
1879, that had expired, as the Crown might send the
suppliant to do, and not all the work of that kind that
was required to be done. That question is, I think. to
be determined by reference to the terms-of the letter
of the Queen’s Printer to the suppliant of the 9th °
of December, 1884, as it was acted upon by the parties,
and the contract, whatever it was, that arose therefrom
and from the acts of the parties, was ratified by the
Grovernment. By thatletter thesuppliant was informed
by the Secretary of State “ that pending future arrange-

“ ments the binding work of the Government would
“be sent to him for execution under the same rates -
“ and conditions as under the contract which had just .

“ expired.” QConstruing that contract as like contracts |
have been construed in other cases in this court, and
in the Supreme Court, one of such conditions was that
the contractor was entitled to have sent to him all the
work of the class mentioned in the contract that the -
Government required to be done. There was, it is
admitted, a breach of that condition;,‘ and for ‘such-
breach the suppliant is, I think, entitled to damages,

I agree with the learned Referee that such damages
should be allowed.

2

S
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Another objection the respondent takes to the Referee’s

Woopeury Teport is that he was wrong in allowing damages to

v.
THE
QUEEN.

Reasons
for

Judgment.

the suppliant for not being allowed to do the work of
perforating sheets of Inland Revenue labels, The
question, which is not free from difficulty, arises upon
the construction to be put upon the words * Perforat-
ing, any size per 100 cuts,” “.01,” occurring in schedule
A to the contract to which reference has been made.
The schedule is headed ‘ Departmental Binding, etc.,”
and under the words ‘““ Blank Books, etc.,” is included
a description in general terms of the work to be done,
with the prices therefor. The larger portion of this
work has to do with the binding of books of some
kind, but some of it has no connection therewith,

. other than this, that it is work that is commonly done

by book-binders. Among other things included in
this list of things to be done is “ Perforating, etc.,” and
the question is whether these words should be limited
to such perforating as might be required to be done in
respect of books sent to the contractor to be bound, or
should be held to include other perforating, such as

the perforating of sheets of labels used by the Depart-

ment of Inland Revenue. It is not now contended
for the suppliant that such perforating would include
the perforating of postage stamps and revenue stamps,
work that could not, without some inconvenience and
risk, be done by any other person than the contractor
for the engraving of such stamps, but only such per-
forating as not being within any other contract, the
Queen’s Printer was accustomed to send to the sup-
pliant to be done under the contract in question here.
To the latter contention the Referee gave effect, and it
seems to me that the construction he has put upon
the words mentioned is under all the circumstances of
the case fair and reasonable.
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The first objection that the suppliant takes to the 1898
report is that he has not been allowed damages for not Wooppuny
being given the binding of “ The Revised Statutes of -
Canada.” QuEEx.

The suppliant’s right to have sent to him for execu- Reasons

tion all the work mentioned in the contract of Novem- Judgment.
ber 22nd, 18%9, came to an end on a day not later than
the 9th of November, 1886. The proclamation bring-
ing *The Revised Statutes of Canada” into force was
not published until the twenty-fourth day of January,
1887, and they did not come into force until the first
day of March following. It seems clear that the
binding of these statutes was not work that the Gov-
ernment required to have done during the pendency
of the suppliant’s contract.

There is but one other matter of controversy to
which it is necessary to refer. The damages that have
been allowed have, as I understand the matter, been
assessed by finding the profits that would have
accrued to the suppliant had he been called upon
to do all the work mentioned in his contract.« In
ascertaining such profits the actual cost of the labour
necessary to do the work has been deducted. To
that course the suppliant now ob_}octs He says he
could have done all the.additional vs%ork without any
extra outlay for labour. That is something which one
does not readily understand, if the suppliant’s business
was carried on with prudence; and one naturally asks:

How could that happen ? and the suppliant answers
in effect, “I had six men to do four men’s work.” But:
why do you keep six men to do four men’s work ? one
replies; and the suppliant answers that he was bound
to keep a staff’ large enough to do all the work that
the Government required him to do under the con-
tract. I do not.agree that he could so increase the
damages for which the Crown would be liable. He
2%
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knew well enough that he was not getting the work

Woopsorn t0 do, in respect of which the claim now under con-

v,
Tae
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Reasons
for
Judgment.

sideration is made, and he had no right to keep men
idle waiting for work to come to him that he knew
well enough would never come to him. It is also
suggested that the work came to him in such a way
that his men would do it in four days of the week,
leaving them with little to do on the other two days.
Well, all one need say as to that is that it was not a
prudent way to carry on his affairs. He was under
no obligation to do six days’ work in four days, and
if he saw fit to manage his business in that way, he
must now bear any loss thereby incurred. It is very
clear of course that it is usual that the percentage of
profits would be greater on a large amount of work
than on a small amount of work, and in such a case
as this the proportion of work attributable to any
given piece of work should be calculated with refer-
ence to' the whole work that the suppliant was entitled
to do. But there is no complaint on that score put in
that way, but a bald demand that the total expense
for labour referable to the doing of the work in respect
of which damages are now asked and given should be
eliminated and the damages increased by that amount:
To that proposition, put in that way, I cannot agree.
I do not believe it to be possible that the additional
work in this case could have been done without any
extra cost for labour if the work sent to the suppliant
and executed by him had been done in a prudent and

careful business manner.

The motions by way of appeal will be dismissed
with costs, the report of the Refereee affirmed, and the
judgment entered in accordance therewith, with costs.

‘ Judgment accordingly.
Solicitor fur the suppliant: R. V. Stnclair.
Solicitor for the respondent : D. O'Connor.
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THE QUEEN oN THE INFORMATION
OF THE ATTORNEY-GENERAL FOR; PLAINTIFF;
THE DOMINION OF CANADA ..coovvvrene

"AND
THE HONOURABLE A. W. OGILVIE.. DEFEND:NT.

Contract—Conflict of Zcm-—Appropmtwn of payments-—Recetpt—Error
—Rectification.”

The doctrine that where a contract is made in one Province in
Canada and is to be performed either wholly or in part in
another, then the proper law of the contract, especially as to the

mode of its performance, is the Jaw of the province where.the -

-performance is to take place, may be invoked agamst the Crown
a8 a party to a contract.

2. While both the English law and the law of the Province of Quebec
give to a debtor owing several debts the option of appropriating
any payment he may make to any particular one of such debts,
provided he exercise his option at the time ofsuch payment, yet
under the Quebec law where the debtor does not exercise such
option and thus give a right to the creditor to appropriate the
payment, the creditor must exercise his option immediately upon
payment being made, and- cannot delay exercising it up to the
time of trial as he may do under the doctrine of the modern
English: cases. :

" 3. Wherea person owing several debts has accepted a recelpt from his
creditor by which a specific imputation is made, he may after-
wards have the payment applied upon a different debt by showing
that he had allowed the former imputation to be made through
error, unless the creditor has been thereby induced to give up
some special security.

(CLAIM for a balance due undeér a contract of guaranty
The facts of the case are fully stated in the reasons for
judgment of Mr. Justice Davidson, Judge pro-hde vice.

J. N. Greenshields, Q.C. for the plaintiff: There
was no specific imputation by the bank of the pay-
ment in favour of the second call of $50,000, a debt in
respect of which the defendant here was surety ; but it

1897

’ ——
Nov, 16,

21




22 EXCHEQUER COURT REPORTS. [VOL. VL

1897 is claimed that it was an oversight of the president of

Tue the bank that no imputation was made. The court

Quf.EN cannot now hold that the imputation may be rectified
OerLvie, "to carry out any intention of the bank.

JArgrunent E. L. Newcomhe, Q.C., followed for the plaintiff : The
debtor’s right to appropriate a payment when he owes
several debts must be exercised at the time of payment,
otherwise a right accrues to the creditor to appropriate.
Further, where one of two debts is not more onerous
than the other, the presumption of law is that the
payment is made on account of the earlier debt.
Clayton's Case, DeVaynes v. Noble (1); Tudor’s Leading
Cas. in Merc. Law (2); Thompson v. Hudson (8); Re
Accidental Death Insurance Company (4).

The RSolicitor Gemeral of Canada: The bank was
insolvent, and it is submitted under the authorities in
the civil law that an insolvent debtor cannot make an
‘imputation of payments. There is a distinction bet-
ween décomposition and insolvency, and the authorities
I have collected refer to cases of insolvency. 17 Lau-
rent, No. 680; Dalloz, Juris. Genl., 1848, 1st pt., 501;
Massé, Droit Conmanercial, 4th vol., p. 130; Dalloz, Juris.
Genl. Supplément, vo. * Oblz'g'atz'on,” 855.

Against the contention that the imputation made by
the creditor should now be rectified on the ground of
error, I cite arts. 1161 and 1048 C. C. Peiry v. La
Caisse d’ Economie (5); Kershaw v. Kirkpatrick (6).

J. 8. Hall, Q.C,, for the defendant: The guaranteed
debt was the most onerous, and by law the payment
would be applied to that. Walfon v. Dodds (7); arts.

(1) 1 Meriv. 530, 611. (5) 16 Q. L. R. 197; and 19

(2) 3rd ed. p. 1, and notes p. 19. Can. S. C. R. 713.

(3) L. R. 6 Ch. App. at pp. 320, (6) 3 App. Cas. 345 and Beau-
321. champ Juris. P.C. 605,

(4) 7 Ch. D, 56%. (7) 1 L. C. L. J. 66.
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1160 and 1161 C. C.; The Atna Life Ins. C’o.'v.. Brodie
(1) Doyle v. Gaudette (2) ; Green v. Clark (8).

W. D. Hogg, Q.C., followed for the defence, citing :
In re Sherry - (4); Pearlv. Deacon (5); Smith’s Equity
(6); Young v. Eﬁgtz’sh (7); City Discount Co. v. Mc-
Lean (8). 8 English Ruling Cases (9). '

DAvVIDSON, J. now (November 16th 1897,) delivered
judgment.

This case was heard before nme some time ago, but it
was not found possible to complete "the record untll
the beginning of the present month. '

The Crown by information, dated September, 1895,
prayed judgment for $77,387.03, as balance due under
a letter of guarantee signed by detendant on the 11th

of May, 1883. At the trial the claim was reduced
to $65,820.88. _ |

Defendant pleads that he stands wholly discharged
by payments made by the principal debtor subsequent
to, and imputable in extinction of, his suretyship.

Financial difficulties, which ultimately resulted in.

liquidation, compelled the Exchange Bank of Canada
o apply to the Finance Department of Canada for
assistance. This was granted on three several occa-
sions, in the hope of saving the institution from insol-
vency. On the 12th of April, the 21st of April; and
the 12th of May the Government made 'deposits of
$100,000 each, and in acknowledgement thereof were
delivered receipts bearing the numbers 828, 829 and
346. The first of these was.returned to the bank
under circumstances which are of vital interest to the

(1) 5 Can. 8. C. R. L (5) 1 DeG. & J. 461, - .
(2) 20 L. C. J. 134. (6) 14 ed. Ch. VII. p. 465.
(3) Cass. Dig. p. 614. (7) 7 Beav. 10,

(4) 25 Ch. D. 692. (8) L. B. 9 C. P 692.,

(9) P. 329.
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1897  present controversy; the second and third are of

1Tueg  record. No. 829 reads as follows :—
QuUEEN

0. * $100,000. MoNTREAL, 17th April, 1883. No. 829.
O%I..I.’:.IE' “ The Exchange Bank of Canada acknowledges
Betor™ * having received from the Hon. the Receiver-General

Judgment.

*“the sum of one hundred thousand dollars, which
“ sum will be repaid to the Hon. the Received-General
“ or order, only on surrender of this certificate, and
“ will bear interest at the rate of five per cent. per
* annum, provided thirty days’ notice be given of its
* withdrawal.

“The bank reserves the privilege of calling in this
“ certificate at any time on written notice to depositor,
“ after which notice all interest on the deposit will
* cease.
“ If, when notice be given by the depositor of with-
drawal. the bank elects to pay immediately, it shall
** have the right to do so.

113

“T. Cralg,
“ President.
* Entered. ERNEsT P. WINTLE,
“ For Accountant.”

Receipt No. 346 is in like form, with the exception
that the following words are struck out :

“ The bank reserves the privilege of calling in this
“ certificate at any time on written notice to the
“ depositor, after which notice all interest on the
“ deposit will cease.” '

The third deposit, to which I have made brief re-
ference, was not obtained without difficulty. In the

course of a letter to the Receiver-General, dated 21st
April, 1883, the president of the bank wrote :

“ T find that I shall require another sum of $100,000
‘“ to place me in un independent position. Therefore,
“ I shall have to trespass on your kindness once more.
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“ T take the liberty of sending you in advance the
““ third deposit receipt.”

To this application the following answer came:

“ I ain in receipt of your letter of the 21st, and Tat
“ once telegraphed you that the Government had fixed
“the limit at $200,000 and I could not exceed my
“instruction. I am under the necessity of returning

“ herewith the receipt for $100,000, which you enclosed,"

“ and at all events for the present, I can do no more.”

This refusal was subsequently withdrawn, and the
deposit made, upon the Department being placed in
possession of the following letter from defendant, who
was at the time one of the directors of the bank :

“ Orrawa, 11th May, 1888.

“ MY DEar SiR,—I beg that the Government will
“ place a further sum of $100,000 at deposit with the
“ Exchange Bank on the same terms as the former
“ deposits of $200,000, and on the Government agree-
“ ing to comply with the request I hereby undertake
“ to hold myself personally responsible for the further
« deposit of $100,000. L ‘

“ Yours very traly,

“ A. W. OGILVIE,
“ J M COURTN)LY

“ Deputy Minister Finance.”

25
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The cheque covering this deposit, for which a receipt | _

bearing the. number 346 issued, was delivered to de-
" fendant and by him brought to Montreal. Verbal
evidence was made at the trial to the effect that it was
-an express condition and agreement precedent to the
cheque being delivered over to the bank authorities,
that all future payments to the Government should be
first applied in extinction of the amount for which the

defendant had. thus become surety. This proof was

under objections, which I reserved and have presently
{o determine.
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On the 81st of May, Mr. Courtney notified the
managing director that on the 1st of July then next,
the Dominion Government would “ require the sum of
$50,000 to be transferred from the special deposit
_ account with your bank to the general account.”

In reply to a request made by the bank’s president
on the 29th of June, that this transfer might be post-
poned until the 20th of August, Mr. Courtney answered
as follows:

“ FINANCE DEPARTMENT,
“ OrTAWA, 80th June, 1883.

“ My DEAR SiR,—I am sorry to say I must have
“the $50,000 turned into ordinary cash on Tuesday.
“1 had intended to have drawn it out immediately in
“ order to meet the payments on account of subsidies,
““ but this I will do, I will only draw $5,000 a day for
“ten days. I may as well inform you that we shall
‘* want another $50,000 to be turned into cash on the
“ 1st August.

“ Your truly,
“J. M. CoUuRTNEY,
“ Deputy Minister of Finance,

“ Tros. Crala, Esq.,
‘“ President Exchange Bank, Canada,”

The 4th of July brought another letter from the
deputy minister, wherein he requested that the presi-
dent might “be good enough to place to the credit of
the Receiver-Greneral the amount of interest due to
the 30th June, the end of the fiscal year, on the special
deposit in your hands bearing interest, and forward a
receipt for the same to this department.” And then
follows this post scriptum, “I have not turned into-
. cash yet the $50,000, of which notice was given.”

Three days later the deputy minister wrote as
follows :—
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“ FINANCE DEPARTMENT, 1897
“ Orrawa, Tth July, 1888. Tae

“ Sir,—Referring to previous correspondence; I QuEES.

“ have now the honour to request that you will be OaILvIE.
“ good enough to forward to me (at your very earliest Ren.lonl
“ convenience), a receipt for the $50,000 which was to Judxmmu-
“ be turned into cash on the 1st instant, and also a
“ fresh receipt for $50,000 at interest and I will return
* you one of the receipts for $100,0C0 which we now
“hold. Pray attend to this without delay.
“I have, elc., .
“J. M. COURTNEY,
- . Deputy Minister of Fz‘nance..
“ THOS CRAIG Esq.,
“ Managing Director Exchange chk Monireal.”
Much, if not the whole of the controversy exustmg'
between the parties, results from the terms in which.
answer was made on behalf of the bank. These are-
its words :— |
“ EXCHANGE BANE oF CANADA,
‘* MONTREAL, 9th July, 1883,
‘“ The Deputy Minister of Finance, Ottawa.
" “ DRAR SIR,—As requested in your letter of the 7th.
“instant, I now forward the deposit receipt of -this.
“ bank. No. 358, in favour of the Hon. the Receiver-
“ Greneral for $50,000, and enclose our receipt for
* $50,000, placed to the credit of the Finance Depart-
“ ment account. Please return deposit receipt No.
“ 828, $100,000, now in your possession, and obhge
*“ Yours, etc.,
« JaMES M. ORAIG,
' “ Pro Manager.”

James M. Cralg was the accountant of the bank. It
will be remembered that No. 823 was the earliest in
date of the three receipts held by the Government. It.
was returned to the bank, as requested. "
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1897 In accordance with the notice of the 80th June, the
Tae bank on the 10th of July transferred a second amount
Q"fm‘ of $50,000. from deposit to current account. Its letter
Oarvie. of advice, also signed by James M. Craig for the
Reasons Ianager, requested and obtained the return of the
Suagment. receipt No. 8358. Neither this nor the receipt No. 846
T issued in connection with defendant’s letter of record
can be found. It is supposed that they shared in the
destruction of a large quantity of the books and papers
of the bank which was authorized when its liquida-

tion came to an end.

Aware of the payment of $100,000. and in the appa-
rent belief that his liability had been discharged,
defendant pressed the bank for the return of his letter
of guarantee. - So on the 10th of November, the presi-
dent wrote to Mr. Courtney in these terms :—

‘“ Concerning the loans we obtained from you last
“ spring for the last $100,000. which you gave us,
‘ you obtained from Mr. Ogilvie his guarantee for the
“ pavment of the $100,000. As we paid you this last
*“ amount, and the deposit receipts have been returned
“ to us, I will be obliged to you if will kindly return
* to me Mr. Ogilvie’s guarantee letter.”

A second request of like nature was forwarded on
the 19th of November :—

‘“ I beg to call your attention to my letter of a few
““ days ago, concerning the guarantee which Mr.
“ Ogilvie gave you for the last $100, OOO you gave

“ and which has since been paid.”

Mr. Courtney took the opinion of the Department of
Justice and refused to return the letter of guarantee.
The present action was only entered twelve years
later. o

The bank suspended payment on the 17th of Septem-
ber, 1888. It took advantage of the ninety days grace

provided by the Banking Act. A winding-up order
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“was granted and liquidators appointed on the 5th of
December. :

The Crown filed a claim for $237,840.24 with interest
upon $200,000. at the rate of five per centum, from the
30th of June previous. In support of the claim, pro
tanto, the deposit receipts numbers 329 and 346 were
filed. The balance of $37,840.24 represented an
account unconnected with the transactions under con-
sideration. The claim made no reference to the exist-
ence of a suretyship, although by section 62 of The
Winding Up Act a creditor holding security is to
specify the nature and amount thereof and put a
specified value thereon.

Under reserve of an asserted right of payment by
privilege over all other creditors and in priority to
them, the Government received in dividends a sum of
$160,503.21.

It is the plaintiff’s pretensmn that the two payments
made by the bank of $50,000 each must be wholly
imputed to the first deposit of $100,000. which was-
‘represented by the returned deposit receipt.No. 828,
and that as to the dividends defendant is only entitled
to credit in the proportion which the amount of his
guarantee, with interest added, bears to the total claim
of the bank. This view of the case is reduced to-
actual figures by an account of record which may be-
summarized thus:— -

To amount of loan...‘ ............... $100,_000.00'
“To interest as detailed (i.e., on
~ “the balances as they existed

“ after the payment of each divi-

“ dend). from the 11th of May,

“ 1883, (i.e., the date.of the letter

“ of guarantee), to the 14th of
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‘“ February, 1898, (i.e., date of

“ the last dividend)................. 83,513.46
$133,613.46
“ By proportion of dividends on
* $101,986.80. ... B 67,603.38
$ 65,820.08”

for which balance judgment is sought.

The defendant, on the other hand, contends that any
amount in which he was ever responsible towards Her
Majesty has been paid ; that the sums received on her
behalf ought to have been imputed on the sum of
$100,000, in connection with which he gave his gunar-
antee ; that James M. Craig in asking for the return of
the first receipt, No. 823, in connection with the repay-
ment of $100.000. acted in contravention of the agree-
ment between the bank and the defendant, in error,
and withou! the knowledge of and contrary to the
instructions of his employers; that the claim is pre-
scribed.

The plea of prescription was not seriously argued at
the trial. Prescription has not inured.

English and French authorities were cited at the
Bar, on either side, in sustainment of the legal prin-
ciples relating to imputations or appropriation of pay-
ments and to other features of the case which it was
desired to uphold.

In case of conflict, which is to prevail as to the
issues before me—the law of Ontario or of this pro-
vince? The common or the civil law ? The question
needs a definite reply, because defendant signed and
delivered his letter to Mr. Courtney, at Ottawa, and
there received in return the cheque for $100,000.

But the place of the bank’s applications, of the pay-
ment of the Government cheques, of the deposits, of
the giving of the receipts and of the repayments, was
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Montreal. When a coniract is- made in one country

and is to be performed either wholly or partly in
another, then the proper law of the contract, especially
as to the mode of performance, is the law of the
country where the performance is to take place (1).

I must therefore give dominant weight to the law
of suretyship as it exists in this province. As both
systems, however, boast a common parentage and
retain many points of similarity, it will be useful to
point out the leading differences which have come to
exist between them. The English rules as to impnu-
tation of payments are in part these: '

1. When one person is indebted to another on
“various accounts, the debtor is at liberty to pay in full

whichever debt he likes first; this right can only be

.exercised at the time of payment, not afterwards.

2. The debtor has no right to insist on paying a debt
'pa,rtly at one time or partly at another; if, however,
the creditor accepts the payment, the debt is, to its
-extent, extinguished.

3. Where the debtor, having the opportunlty 5O, to
-do, makes no appropriation, express or tacit, at the
" time of payment;, the creditor is entitled to appropriate
‘the payment to whichever .debt he pleas’es and he
‘may exercise this right at any time he likes. .

4. If neither debtor nor creditor apply the payment
‘the law usually makes the appropriation on the earliest

‘items of an entire unbroken account.

Claytow's Case (2) ; Tudor’s L. C. Merc. and Maritime
Law (8); De Colyar on Guarantees (4); Shirley’s L. C._
(8); Lindley on Partnership, (6) _

The civil law rules as regards imputation of pay-
sments are clearly defined. : :

(1) Dicey, Conflict of Laws,-570. (4) 8rd:ed. P 453,
(2) 1 Meriv. 530, 611. (8) 3rd ed. p. 180.
(3) P. 25. D . {6) 6th ed. p. 234.
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1. A debtor of several debts has a right of declaring,
when he pays, what debt he meant to dischargé; C.
C., 1158. He cannot, however, discharge capital in
preference to arrears of interest; C. C, 1159. He can-
not compel the acceptance of a payment on account of
a particular debt; C. C. 1149.

2. If the debtor makes no imputation the creditor
may do so, but it must be made at the instant of
payment; C. C., 1161, Rolland De Villargues, Vo.
Imputation, v. 8, p. 169.

8. If the receipt makes no special imputation, then—

(a) The payment must be imputed in discharge of
the debt actually payable which the debtor has at the
time the greater interest in paying :

(6) If of several debts one alone be actually payable,
the payment must be imputed in discharge of such
debt, although it be less burdensome than those which
are not actually payable : }

{¢) If the debts be of like nature and equally burden-
some, the imputation 1s made upon the oldest :

(d) All things being equal, it is made proportion-
ately on each. C. C., 1161. Ponsot, Traité du Caution-
nement no. 343 ; 4 A. & R. 167; Rolland de Villargues,
Vo. Imputation, v. 5 p. 16.

Thus, both English and civil law give the option
in the first place to the debtor; but he must optate at
time of payment. The like restriction as to immediate-
option in the event of the creditor coming to exercise
his secondary right is preserved by us, but overthrown
by comparatively recent decisions in England. The
courts there, perhaps giving expression to long con-
tinued wsage, have reversed the original principle of
decision, enabled the creditor to make his election
even up to time of trial, and in the absence of express
appropriation determine that it is his, and not, as with.
us, the debtor’s presumed intention which is to govern.
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I cannot adopt, in the case before me, the common law
authorities cited at the bar as determining the law
upon these conflicting doctrines.

The special deposit account, or accounts, into which
went the Grovernment’s three loans of $100,000. each,
was not an ordinary current account which might be
added to or drawn upon in the usunal course of daily
business. A single account has been spoken of as
“one single open current account,” “ one entire debit
- and credit account,” an ‘ entire unbroken account.”
(Lindley on Partn. 2nd Am. Ed. sec. 229, p. 300; Pan-
dectes Frangaises, Vo. * Compte Courant,” p. 579.)

To preserveinterest, thirty days’ notice was required

to be given of all proposed demands upon.it. The

bank became bound to pay only from the date and to
the extent of the special call. When, on the 10th of
July, payment was made of $50,000, this did not con-
stitute a partial payment. It discharged in full all
that was on that day exigible in relation to the deposits,
and gave the bank the right to make imputation on the
amount covered by the guarantee. This right became

more emphatic at the second payment of $50,000,

because it completed the sum of $100,000, and thus, in
amount at least, ran equal with defendant’s letter.
Instead of asserting or utilizing its power of electing

to get back No. 346, the accountant asked for the

receipt first issued, and when the second p;ayment was
made asked for No. 858, which bore the last date ofall.

The defendant asserts that in all this there was
flagrant error. If so, can it be-invoked by him? Is
it susceptible of proof by oral testimony, and if thrs
proven is relief now possible?

The court is of the affirmative opinion upon all these
points, and for these reasons : When a debtor of several
debts has accepted a receipt by which a specific impu-
tation is made, he can afterwards require the paymnt

.3
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to be made upon a different debt upon any ground for
which a contract might be avoided. (C. C. 1160.) Error
is one of these grounds. {C. C. 991.) So is surprise.
(Rolland de Villargues, Vo. Imputation, V. 8, p. 169,
No. 19, bis.) It would not be proper to correct the
errorif the creditor had been thereby induced to deliver
up some special security. The surety is the ayant-
cause of the debtor; he can exercise the rights and
plead the exceptions, not purely personal, which belong
to the latter; he can urge the error with which the
consent of his debtor was infected. (C.C. 1031, 1958;
Fuzier-Herman Rep. Vo. Cauwtionnement” T. 9, Nos.
488, 459.) Of the error oral testimony may be made.

- Atna Insurance Co. v. Brodie (1).

I do not know of any reason which bars the present
giving of relief, if sufficient proof of error is before us.
The Finance Department was not induced, by reason
of the alleged mistake, to part with or discharge any
special security. All that it gave up was a written
acknowledgement of an undisputed debt.

Full consideration of the objection taken leads me to
the conviction that what took place between the
surety and the debtor is, to the extent sought in this
case, provable. It does not make in contradiction of
the letter of guarantee. It is relevant by way of con-
firming the intention of the bank in the exercise of a
lawful and then existing right—te apply first pay-
ments to the discharge of defendant, and to strengthen-
ing the existence of error. Had the bank agreed with
the Government to discharge, or of deliberate purpose
discharged, one of the unsecured deposits, I imagine
that the defendant would have been concluded of any
after remedy (2). The evidence as to the agreement
with defendant, and as to the error made by the

(1) 56Can. S. C. R. 1. and County Bank. Co., 25 Ch.
(2) In re Sherry and London Div, 692,
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accountant, is precise. I read some brief extracts from
the testimony taken under commission of Thomas
Craig, president of the bank :— ‘ ‘

“Q. Mr. Ogilvie held this cheque or document
“ and refused to hand it over until he was personally
‘“ guaranteed by the directors to protect him against the
‘“ guarantee which he had given to the Government;
“ what took place? A. The directors agreed to give
“ him that guarantee, and it was not reduced to writ-
“ing, but simply, as far as I can recollect, on the
“ minute book of the bank. I cannot recollect whether
“ it was placed on the minutes or not, b}l‘c there is no
“ question but they agreed to do it. ‘

“ Q. Anything else?—A. The understanding being
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“ that the first money that the bank repaid to the

“ Grovernment should release that O'ua,rantee when it

“ reached the amount of $100,000.

“ Q. Do I understand that he refused to do it until
“ this guarantee was given, and the assurance made
.** that the first money paid back should go agamst this
“ last $100,000 ?—A. Yes. -

“Q. I understand you to say that the cor-

‘“ respondence, in connection with these matters, was
“ entrusted to you as the officer of the bank ?—A. Yes.
“ I should have carried on the whole correspondence.

“ Q. Then these two letters, written by Mr. James.
“N. Craig, in connection with the return of the
. “ receipts, were not authorized by the bank ?—A. No.

“ Not specially authorized by the bank? He did itas
“ a matter of routine, against my instructions.”

. In cross-examination he says:

“(Q. You do not pretend to say that you gavel

‘“ positive instructions to your accountant, not to
“ apply that first $50,000-in payment of the first loan ?
“ —A. His instructions were to apply those $50,000

“ on account of the last loan.
3%
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“ Q. Did you give him those instructions yourself ?
“ —A. Yes. I remember perfectly well.

" “ Q. You never notified the Government at any
“time, in any correspondence, that the first $50,000.
“ paid back had been wrongly applied 2—A. No.

“ Q. Nor notified the Government, when the second
‘“ $50,000. were paid, what the application should
“ be?—A. But the accountant was instructed to apply
“ it that way.”

The letters of witness dated the 10th and 19th of
November, which I have read, did, however, in effect
and fact, notify the Government that the bank con-
sidered the letter of gnarantee discharged, and ask for
its return. Craig’s evidence is corroborated by that of
the defendant. I understand that the minute book is
not in existence.

With error held to be established, in respect of the
acts of James Craig, what comes to be the position of
the parties ?

In neither of the two calls of $50,000. cach did the
Government seek to elect on which deposit-receipt
they were to be applied. When suggesting the
issuance of a current account receipt for $50,000. and a
deposit account receipt for a like amount, it was not
proposed to have these stand in lien of the earliest
receipt, No. 223. What the departmental letter of the
Tth of July offered was the return of “one of the
receipts which we now hold.”

Whether it is held that the specific imputation in
favour of the surety, which was intended by the bank,
ought to replace the unauthorized and mistaken acts
of James Craig, or that the plaintiff and defendant are
to be left to the application of legal imputation, makes
no difference as to results. For if neither party made
election as to the specific debt on which the payments.
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were to be applied, they would go in discharge of the
one which was the most onerous. The civil law
deems that debt to beé most onerous to which a surety-
ship is attached, for the reason that the debtor by one
payment discharges two creditors representing prin-
cipal and accessory obligations. (Ponsot, Cautionne-
ment, no. 343 ; 17 Laurent, no. 619 ; Roll..de Vill. vo.
Imputation, v. 5, p. 170, no. 33. Pothier: Obligations
No. 530.) _ |
These two points are conceded by the Crown.
There is one other feature of the case which deserves
a brief reference. Even if I were not for the total dis-
missal of the action, I could not adopt the figures for
which judgment is sought on behalf of the Crown.
The defendant, if liable at all, is entitled to a credit
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from the dividends, in the proportion which the .

amount due under his suretyship bears to the total
claim of the bank. This principle can only be stated
with absolute certainty if the three deposits are not
treated as representing one entire current account in
which the several items are absolutely blended
together. (Ponsot, Du cautionnement no. 346 ; Maritn v.
Brecknell (1) ; Lindley On Companies (2); 17 Laurent,
no. 680; Claylon’s case (3); Thompson v. Hudson (4).

In this respect the Crown concedes that defendant
is entitled to a credit of $67,693.88 Against this
amount, however, it makes a charge of $38,5613.46 for
interest from the date of the bank’s insolvency, which
1 do not think is sustainable.

Defendant’s leiter promised, in consideration of the

Government making a third deposit on the same
terms as previous ones, “ to hold himself personally
responsible for the further deposit of $100,000.” It
did not add “with interest thereon,” or “ and interest.”

(1) 2 M. & S. 38. ' (3) (1) Mer. 530.
(2) P. 200. (4) L. R. 6 Ch. App. 321.
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Suretyship cannot extend beyond the limits within
which it 1s contracted. Unless indefinite, it does
cover the accessories of the principal obligation ; it
iz essentially a contract de droit sirict, and like other
contracts 1s to be interpreted in favour of him who has
contracted the obligation. €. C., 1935, 1986, 1019.
Pandectes Frangaises, Rep. vo. Caution, p. 203, No. 421.
“ For the law", says De Colyar, p 350, “favours a surety
‘“ and protects him with considerable vigilance and
“ jealousy.”

If the surety has expressly determined the sum for
which he is to be obliged he is not liable for interest
thereon unless he can be held to have tacitly engaged
to pay it. Pan. Fr. Rep. Vo. Caution, Nos. 427, 440,

As so regarded, the bank interest on the deposits
ceased with insolvency. Massé, Droit Commercial, v.
4, No. 2172.

There was, as a result, no accumulating fund of
interest which could claim priority of interest. I do
not need to express the resulting effect to defendant in
exact figures. The action is dismissed in ics entirety
with costs.

With reference to an amendment to the pleadings
obtained by the defendant, I fix the costs at 15 in
favour of plaintiff.

Judgment for defendant, with costs.
Solicitor for plantiff : E. L. Newcombe.
Solicitor for defendant : J. S. Hall.
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DAVID H. HENDERSON anp NOR- |- ] ,.
MAN B. T. HENDERSON............... { TLAINTIFES

AND
HER MAJESTY THE QUEEN..... cere:. DEFENDANT,

Crown—~—Euxecutory-contract—Liability—Goods sold and delwmd——Accept-
ance-—R. 8. O, ¢. 37, s. 23—Interest.

Notwithstanding the provisions of the 23rd section of the Railways
" and Canals Act, R. S. C, ¢. 37, where goods have been purchased
on behalf of the Crown by its:responsible officers or agents
without a formal contract therefor, and such goods have been de-
livered and accepted by them, and the Crown has paid for part of
them, a ratifieation of the informal contract so entered into will be
implied on the part of the Crown, and, under such circumstances,
the plaintiffs are entitled to recover so much of the value of the
said goods as remains nupaid. _

Held also, following St. Louis v. Thef Queen, 26 Can, S. C. R. 649,
that interest was payable by the Crown on the balance due to the
plaintiffs in respect of such contract from the date of the filing of
the reference of the claim in the Exchequer Court.

THIS was a reference of a claim for goods sold and
delivered, made under the provisions of sec. 28 of The
Ezxchequer Court Act. '

The following are the provlslons of the statute gov-
erning the formal requirements of contracts entered
into for the purposes of the Department of Railways
and Canals:

28. “No deed, contract, document or writing relat-

“ing to any matter under the control- or direction of
“ the Minister shall be binding upon Her Majesty, un-
“ Jess it is signed by the Minister, or unless it is signed
“ by the deputy of the Minister and countersigned by
** the Secretary of the department, or unless it is signed
“ by some person specially authorized by the Minister,
“ in writing for that purpose : Provided always, that

89

1897
Sept.. 10,




40

1897
A
HENDERSON
v.
TEE
QUEEN.

Statement
of Factn.

EXCHEQUER COURT REPORTS, [VOL. VL

“ such authority from the Minister, to any person pro-
“ fessing to act for him, shall not be called in question
‘“ except by the Minister, or by some person acting for
‘“ him or for Her Majesty.”

The following are the material allegations in the
statement of claim :—

1. The claimants have been for many years and still
are lumber merchants carrying on business in the City
of Montreal, under the name and style of “ Henderson
Bros.”

2. That on, to wit : the 9th day of December, 1892,
Her Majesty the Queen, acting by and through her
proper officers in that behalf, entered into a written
contract with the claimants, whereby the claimants
agreed to supply and furnish the timber and lumber
required for the building and construction of a certain
public work of the Dominion of Canada, to wit : the
new Wellington Bridge over the Lachine Canal, at
Montreal

3. That the said contract contained a description of
the several kinds and dimensions of the timber and
lumber required to be supplied and furnished by the
claimants, for the said bridge, and the prices which
the claimants were to be paid therefor, and which were
set out as follows :—[Here follows a statement of par-
ticulars). ‘

4. That subsequent to the date of the said contract,
Her Majesty, acting by and through the officers afore-
said, commenced the construction of the Grand Trunk
Railway Bridge over the said Lachine Canal, at Mon-
treal.

5. That during the construction of the said bridges,
the claimants received requisitions from the said
officers from time to time for the supply and delivery
of timber and lumber, and in compliance with the said
requisitions, they supplied and delivered to Her
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- Majesty's said officers, during the month of December, 1897
1892, and the months of January, February, March Hgxperson
and April of the year 1893, a large quantity of timber il

and lumber of various kinds and dimensions, to wit: Quzgx.

3,613,600 feet, board measure. ' ' Statemerit

6. That the claimants from time to time, during the °F 2
construction of the said bridges, rendered accounts to

Her Majesty’s said officers, of the timber and lumber

. so supplied and delivered as aforesaid, which accounts

were received, approved and duly certified by the said

officers for payment by Her Majesty.

7. That the total amount of the accounts, for the

timber and lumber so delivered as aforesaid, was the

sum of $67,474.43, on account of which Her Majesty

paid and the claimants received the sum of $48,862.06,

leaving a balance due and payable to the claimants of

$28,612.37, for which balance and interest thereon

Her Majesty is indebted to the claimants.

8. The claimants have requested payment of the

said balance, and interest thereon from the 9th day of

May, 1893, the date of the last payment on account of

the said lumber; but Her Majesty, acting through the

Department of Railways and Canals, being the depart-

ment having charge of the said accounts, has declined

and refused to pay the said balance or any part thereof.

CLAIM.

1. The claimants therefore pray for judgment
against Her Majesty, for the sum of $23,-
612.87, and interest thereon from the 9th
day of May, 1893.

2. That the claimants may be paid their costs of
this action. '

3. That the claimants may receive such further or
other relief, as the nature of their claim
may entitle them to.
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The Honourable Sir Oliver Mowat, Her Majesty’s
Attorney-General for the Dominion of Canada, on
behalf of Her Majesty, says that :

1. Her Majesty did not order any of the timber or
lumber the price of which is claimed herein.

2. The claimants did not, nor did either of them,
deliver to Her Majesty, or any of Her Majesty’s officers
the timber and lumber the price of which is claimed
herein, or any part thereof.

3. Her Majesty did not on the 9th day of December,
1892, nor at any time, acting by or through Her proper
officers in that behalf or otherwise, enter into any
written or other contract with the claimants whereby
the claimants agreed to supply the timber and lumber
required for the building and counstruction of the new
Wellington bridge over the Lachine Canal, at Montreal.

4. It was agreed between Her Majesty and the
claimants that the claimants should furnish in con-
nection with the said bridge at certain specified prices
the following quantities of timber of the kinds and
dimensions hereinafter mentioned, namely:—[Here
follows a statement of the goods supplied.]

5. Her Majesty's officers did not, nor did any of them,
make any requisitions on the claimants for the supply
and delivery of timber or lumber as alleged, nor at all,
nor did the claimants receive any such requisitions.

As to the alleged requisitions for the supply of tim-
ber and lumber, Her Majesty did not authorize the
engineer in charge of the work, nor the superintendent
thereof, nor any other officer of Her Majesty, to contract
for or order or give requisitions for timber or lumber,
except as and when authorized by the Minister of Rail-
ways and Canals acting on behalf of Her Majesty, and
the alleged requisitions if any were given, which Her
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Majesty does not admit but denies, were not in fact
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authorized by the said Minister of Railways and Canals. Hexprrsox

6. The claimants did not, nor did either of them,
supply or deliver any timber or lumber to Her Ma-

v.
THE
‘QUEEN,

- jesty's officers, or any of them, during the month. of statement

December, 1892, or the months of January, February,
March or April, 1893. :
7. The accounts rendered by the claimants for the
timber and lumber alleged to have been supplied and
delivered were not, nor was any of them, approved or
certified for payment by Her Majesty’s officers, or by
any of them. | ' '

8. The officers who approved and certified said ac-
counts had no authority from Her Majesty to approve
or certify the same.

9. Her Majesty’s officers who approved and certified
the said accounts did so without any enquiry or in-
formation as to whether the timber and lumber charg-
ed for in the said accounts had been supplied and deliv-
ered by the claimants to or ordered by Her Majesty or
any of Her Majesty’s officers, or whether the prices
charged therefor were reasonable or proper, and the
said approval and certificates were so negligently and
improvidently given by the said officers as to be of no
value, of all which the claimanis were and are well
aware o

In the alternative, if it should appear on the evid-

“ence that Her Majesty's officers did in fact duly certify
and approve of some of the accounts, which Her Ma-
jesty does not admit but denies, then Her Majesty
avers that the accounts so certified and approved
amounted to the sum of $13,862.06, and that the said
accounts were duly paid by Her Majesty and the said
sum was received by the claimants in satisfaction and
discharge of the claimants, said accounts so certified
and approved, and Her Majesty avers that, except as

of Facta.
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to the said accounts so satisfied and discharged, no ac-
counts rendered by the claimants were delivered to
Her Majesty, or were any of the said accounts approv-
ed or certified for payment by Her ’\l[ajesty s officers,
or by any of them.

10. The total amount of the accounts for the timber
alleged to have been delivered was not $67,474.43 but
$60,017.71.

11. The balance, if any, due and payable by Her

- Majesty to the claimants is not $23,612.87.

12. Before action was brought Her Majesty satisfied
and discharged claimant’s claim herein by payment.

13. Her Majesty did not agree, nor is Her Majesty
otherwise liable, to pay interest upon the balance
sought to be recovered herein.

COUNTER-CLAIM.

By a lease under seal from Her Majesty to the claim-
ants, dated 4th of November, 1885, of a certain storage
lot located between St. Gabriel Basins number two
and three, in St. Ann’s ward, in the City of Montreal,
forming part of the lands of the Lachine Canal, lying
on the north-west side thereof to the west of St.
Gabriel Basin, number two, containing an area of
33,560 feet, more or less, for and during the pleasure of
Her Majesty to be signified to the lessee by the Minister
of Railways and Canals of Canada for the time being,
the claimants covenanted to yield and pay, invariably
in advance on the first day of November in each year
and every year during which the said claimants should
continue and remain in possession of the said lands, to
Her Majesty through the Honourable the Receiver-
General of the Dominion for the time being, a yearly
rent or sum of $300, and the claimants have since the
date of the said lease been and continued and re-
mained in possession of the said lands, but four of the
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said annual payments of rent are now in arrear and 1897
unpaid, and’ the ‘sum of $1,200 is now due by the Haxpmmson

claimants to Her Majesty. for four year's rent reserved g
under the said lease, together with interest thereon. QUEEN.
Her Majesty counter-claims the sum of $1,326, Argument

of Counsel,

according to the following particulars: [Here follows  —
statement of particulars of the counter-claims amount-
ing to $1,326.]
September 8th, 9th and 10th, 1897.
" The case was heard at Montreal.
. W.D. Hogg, Q.C. for the plaintiffs:

The evidence discloses that this was a case where the
plaintiffs observed wberrima fides in their performance
of the contract. Further than this, every facility has
been afforded the Crown to sift the honesty of the
plaintiffs all through the transaction. Books and
papers have been freely placed at the disposal of the
Crown, and the evidence sqfar from showing bad faith
on the part of the plaintiffs shows that the Crown did
not employ the careand attention necessary, and that
extravagance prevailed all through on its behalf. It
is also to be noticed that Mr. Parent, the engineer in
charge, was not called by the Crown.

The Government used all the lumber ordered ; the
fact that some of the materials were taken away from
the works by thieves, does not affect the plaintiffs’
claim. We have proved by all available methods the
delivery of our materials, and that evidence remains
uncontradicted. The work was rushed. Kernnedy,
the superintendent, actually took the direction of the
work, although Parent was the superior officer on the
works,and he ordered the lumber and timber neces-
sary, and directed Lavery and Huot to get any such
materials they required. The plaintiffs, who were
anxious to do Dbusiness, supplied the materials
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ordered. That was sufficient to create a contractual
obligation. The officer in charge orderéd the wood
and it was supplied. No Minister of the Crown, or
any subordinate officer declined to accept the same.
Such objection should have been taken before to-
day. The Government was doing the work, and not
Messrs. Henderson. Not only the Minister but the
Government confirmed this state of things. The
agency of Mr. Kennedy was confirmed by the fact that
the accounts for over $48,000 were approved by the
Deputy, afirming and recognizing all that was done.
Every act that Kennedy had done up to that time was
approved both by Mr. Schreiber and the Government.
Kennedy had authority to purchase the lumber and
timber and such authority was confirmed by the
Deputy and the Minister for an amount over $43,000,
Mr. McLeod and Mr. Lavery say there was great
extravagance and Mr. Schreiber stopped everything,
stopped paying; and what we now ask is to be paid.
On the April account the same course of conduct took
place. The plaintiffs were justified in acting as for-
rmerly in view of doing what had been done in the
past. They were acting in the same manner as for-
merly, when they were duly paid. and they had no
reason to believe that that course would be changed.
They were acting honestly and continued doing so.
If some of the officers of the Crown were doing things
they should not have done it was not the plain-
tiff’s business. The plaintiffs kept their accounts as
they had done before, and they had no reason to expect
any change or to be refused payment. The Commis-
stoners of Sewerage and Water Supply of the City of St.
John v. The Queen (1); Hall v. The Queen (2).

(1) 2 Ex.C.R.78 ;19 Can. S, C.R. (2) Ex. C. R. 373.
125 and “ Audette’s Practice,”p.103.
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The new materials were ordered during the progress 1897
of the work, and it would be absurd to say that every Hexprrson
time a piece of timber outside the contract would be 2
required that tenders would have to be issued. (Hall Qurew.
v. The Queen, supra). Theltimber was ordered and it
went into the whole work, that is to say on the two
bridges.

When a coursé of conduct has been established by a
principal and an agent from week to week and from
month to month for five months, and the act of the
agent has been confirmed by the principal, it is
proper to say that a contractual obligation resulted
therefrom. I know of no law that would put the
Crown in a different position from that of a subject
in this respect.. The goods have been sold and
delivered and received by the Government, and if not
all used in connection with the works it was kept for
other purposes, as the evidence shows. The amount of
the account is $60,208.18, deducting $478.80 therefrom
for timber returned. ’

I ask for interest on the amount from the date of
the demand, 22nd June, 1894, citing St. Louis v. The
Queen (1).

Chrysler Q.C. for the defendant: The claim was only'
filed six months after the reference, and interest should
not run before that date. (Cites R.S. C. ch. 87, sec. 11.)
The course of conduct appearing during April was
not ratified. In April the accounts were not com-
municated to the Crown, and when they were they
were not affirmed or ratified. The officers had perhaps
authority.to purchase all the timber required for the
works, but they had no authority for ordering any
lumber over and above what was required and which
was left over when the works were finished.

Argument
of Counsel.

(1) 25 Can. 8. C. R. 649.
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1897 Then as to the delivery we have thesigned accounts.
Hesperson The McKinley signature is worth nothing and the
T;'E ticket-book is not what should be referred to, as it

Queey.  does not tally with the receipts given. The plaintiffs
Argument cannot change the accounts supplied and rendered.
" The error was not identified, it was not made clear
whether it had occurred in April or December, Janu-

ary, February or March. The accounts for the months

of December, January, February and March are now

finally closed.

- Mr. Hogg replied.

At the conclusion of the argument, judgment was
pronounced hy the JUDGE oF THE EXxCHEQUER COURT.

[For the purpose of an appeal to the Supreme Court,
the following note of his reasons was handed to the
Registrar by the learned Judge :]

I have been asked some weeks after the delivery of
judgment in this case to give a statement of the
reasons upon which the judgment proceeded, no note
of such reasons having been made or taken down at
the time the judgment was delivered. Icannot under-
take at so great a distance of time to give with exact-
ness the reasons as they were then briefly stated, but
I can give, in a general way, the grounds upon which
I disposed of the case. These were that the plaintiffs
had shown to my satisfaction that the lumber and
materials, the price of which they sought to recover,
had been sold and delivered to the Crown ; that such
lumber and materials had been ordered and accepted
by its officers and agents, and as the works that were
being constructed could not be proceeded with with-
out such lumber and materials, and no other pro-
vision had been made for procuring them, and part of
them so ordered and accepted had been paid for by the
Crown, it must be taken tolhave ratified what in this
respect its officers and agents had done. Ii was
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objected that the plaintiffs could not recover because
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of the 28rd section of “ The Railways and Canals Act” Hm\"ﬁ{sox

(1) which provides that: “No deed, contract, docu-
‘“ ment or writing relating to any matter under the
“ control or direction of the Minister shall be binding
“ upon Her Majesty, unless it is signed by the Minister,
“ or unless it is signed by the deputy of the Minister,
“ and countersigned by the secretary of the depart-
“ ment, or unless it is signed by some person specially
“ authorized by the Minister, in Writing, for that pur-
‘“ pose.” This provision I did not think to be appli-
cable to the case then under consideration, following the
views expressed by Sir William B. Richards, C. J.in the
case of Wood v. The Queen (2), and the views I -had
before expressed in the same direction in the cases of
Hall v. Queen {8), and Quebec Skating Club v. The
Queen (4). Having stated briefly the grounds upon
which the judgment proceeded, I then directed it to be
entered, with a reference to the registrar to settle the
amount, the object of which was to make sure that
the proper amount was duly ascertaifed. Interest
was allowed wupon the authority of the case of
8t. Louis v. The Queen (5), and not because I had
myself formed any decided view that the plaintiffs
were entitled to it. Apart from that case I should not
be at all sure that the Crown is bound by the practice
prevalhng in Quebec to allow interest from the service
of the writ.

[The judgment was dlreoted to be entered in the
terms following :]

There will be judgment for the plaintiffs with costs
of the claim, and judgment for the Crown on the
counter-claim for the sum of $988.34, with interest

(1) R. 8. C. c. 37. . (3) 3 Ex.C. R. 373.
(2) 7 Can. 8. C. R. 634, ‘ (4] Ihid. 387,

(56) 25 Can. 8. C. R. 649.
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thereon from the 1st day of February, 1897, date of
the filing of the counter-claim, and costs of the counter-
claim. There will be a reference to the Registrar of
the court to ascertain the actual amount due plaintiffs,
starting with the April accounts at $16,155 65, to which
shall be added the cost of any lumber and timber sold
and delivered by the plaintiffs to the defendant, and
which may have been obmitted in the statement of
accounts rendered for the months of December, 1892,
January, February, March and April, 1893, which
lumber and timber are to be charged, 1st, at contract
rates, if coming within the contract; 2ndly, if not
coming within the contract rates, then at the rates
paid for similar material during December, 1892,
January, February, March and April, 1893; and,
8rdly, if not coming within the contract rates, or rates

-established by such previous rate, then at a quantum

meruit rate or fair rate as established by witnesses.
There shall also be deducted from the amount coming
to the plaintiffs the sum of $478.80, or such other sum
as may be found to be the actual amount due, for the
timber returned.

The plaintiffis will have interest on the amount
found due them from the 1st October, 1896.

Judgment accordingly.
Solicitor for the plaintiffs: W. D. Hogg.
Solicitor for the defendant: F. H. Chrysler.




VOL. VL] EXCHEQUER COURT REPORTS.

WILLIAM BROMBY DAVIDSON......... SUPPLIANT ;
_ AND | \1i9‘7‘
’ ) Nov. 29.
HER MAJESTY THE QUEEN....... ¢tve.. RESPONDENT. = ——

Petition of Right—Damages from public work— Liability of Crown— Assess-
ment of damages once for all—50-51 Fict. ¢. 16, s. 16 (b).

The Dominion Government constructed a collecting drain along a por-
tion of the Lachine Canal. This drain discharged its contents into
a stream and syphon-culvert near the suppliant’s farm. Owing
to the incapacity of the culvert to carry off the large quantity of.
water emptied info it by the collecting drain at certain times, the
suppliant’s farm was flooded and the crops thereby injured. The
flnoding was not regular and inevitable, but depended upon cer-
tain natural conditions which might or might not oceur in any
given tine. '

Held, that the Crown was liable in damages ; that the case was one
which the court had jurisdiction under clause (b) of section 16 of
The Exchequer Court Act, and that in assessing the damages in such
a case the proper mode was to assess them once for all.

PETITION OF RIGHT for damages arising from the

construction of a public work.
June 6th, 1896.

The case was referred to the Registrar of the court
for the purposes of enquiry and report. :

The following extracts from the Registrar's report
contains a sufficient statement of the facts of the case:

* The Petition of Right herein is brought to recover
‘* damages occasioned by the flooding of some farming
“ land lying along the Lachine*Canal, a public work of
*“ the Dominion of Canada, constructed many years ago,
“ but in connection with which some new works were .
“ done in the years 1878 and 1879 in the enlargement
“ of the said canal. Through this new work, accord-
“ing to some witnesses, for want of proper puddle-
“ bank, the leakage increased to such an extent that the

“ Government decided to construct, running parallel
4% '
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“ and alongside of the canal for a long distance, with
“the view of getting rid of this leakage, a collecting
“ drain. The drain, however, does not only carry the
““ leakage water from the canal, but carries also in ad-
“ dition the surface water of the town of Lachine,
“ adding thus a considerable volume of water to what
“ formerly flowed opposite the suppliant’s property.
““ The collecting drain discharges into the new course
“ of the little river St. Pierre, running opposite the sup-
“ pliant’s property, and the water flowing from the
“ said collecting drain passes, opposite the suppliant’s
“ farm, into the river St. Pierre leading to a  syphon-
“ culvert underneath the canal. It is the concensus
“ of opinion of the witnesses speaking on this subject
“ that the culvert is not sufficient for the quantity of
“ water flowing into it.
* * * * *

“ Tt is also in evidence that the river St. Pierre is
“ obstructed; and has not been yearly cleaned opposite
“ the suppliant’s property. '

“ In view of the new work done upon the Lachine
“ Canal in 1879 and since, and the above-mentioned

“ circumstances, I find the suppliant entitled to recover.
* * * * *

“ There was great stress laid by suppliant’s counsel
“ upon the fact that a sum of $2,500 was at the time
“ yoted by Parliament to pay suppliant ; and he con-
“ tended that on account of this vote by parliament
“ the Crown was liable. But it seems well established
“ that the mere fact that Parliament votes certain
‘“ monies in connection with any claim or otherwise
“ does not create any liability ; this vote only places
“ such moneys at the disposal of the Crown to satisfy a
“ liability, if any exist. I would cite in support of this
“ view the following cases : The Jacques Cartier Bank
“v. The Queen (1) ; The Queen v. Lavery (2).

(1) 25 Can. S. C. R. 84. (2) Q. O.R. ; 5 Q. B. 310.
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“ Then, there is this further question to be de-
“ cided: At the opening it appeared to me that this
“ was a case in which the damages should be assessed
“once for all. The suppliant’s senior counsel con-
““ tended that as the damages were contingent and
“ “ spasmodic,’ to use a word on record, it was im-
“ possible to assess them once for all, but only when
“ they actually occurred. He accordingly conducted
‘“ his case on this view of the law and adduced no
“ gvidence on that point. Were I now to decide that
“ the damages, under the present circumstances, were
“ to be assessed once for all, I would require evidence
‘ to be taken in that behalf as there is no evidence at
“ all under which I could make a finding in that
“ direction. In this connection it might be said that
“ were I to allow damages for all time to come, such
“ agsessment might be made for damages which might
“ not actually arise; and yet it is guite possible that
“ they may. On the other hand would not the cause
“ of the damage be removed if the Crown were to
“build a large culvert in the place of the present
“ syphon-culvert and deepen and clean the little River
“ 8t. Pierre? :

“ Under the circumstances I find it advisable, fol-
“ lowing the provisions of Rule 191 (1), to reserve to
“ the court the decision of the question as to whether
“ such damages are to be assessed once for all Were
“ 1, indeed, to decide that the damages were to be
« assessed once for all, I would require to have a con-
“ siderable amount of evidence adduced, involving
“ great expense ; and therefore, I think it proper and
“ expedient to have the question decided by the court

“ before proceeding further with it.”
* * * * *

November 29th, 1897. |
The case now came before the JUDGE OF THE
ExcHEQUER CoURT on motions, on behalf of each

(1) P. 280 Audette’s Practice.
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party, by way of appeal from, and to confirm, the
Registrar’s report.

J. U. Emard for the suppliavnt ;
J. 8. Hall Q.C. for the respondent.

THE JupGE oOF THE EXCHEQUER COURT now
(November 20th, 1897), delivered judgment.

I think the learned Referee, the Registrar of this
court, was right in his expression of opinion not acted
upon that this was a case in which the damages
should be assessed once for all. As I understand the
facts, it is a case in which the. court has jurisdiction
under clause (b) of the 16th section of The Ez-
chequer Court Act, and not under clause (¢) of
that section. In such a case the proper mode of pro-
ceeding is, without doubt, to assess the damages
occasioned by the construction of the public work
once for all. If the Crown should, under the authority
given by the Act 52 Victoria, Chap. 88, sec. 3, cause
the injury to be removed wholly or in part by any
alteration im, or addition to, the public work mentioned
in the report, or should give an undertaking to make
the same, such alteration or addition should, of course,
be taken into account in assessing the damages so far
as they are likely to occur in the future.

In this view of the case the question of prescription
which was argued upon the motion by way of appeal
against the Registrar’s report does not arise, and it is
unnecessary to express any opinion in respect of such
question.

The matter will be referred back to the Registrar for
the taking of further evidence and for a report.

Order for reference accordingly.

Solicitor for suppliant: J. U. Emard.
Solicitor for respondent : John 8. Hall.
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THE AUER INCANDESCENT

‘ 1898
LIGHT MANUFACTURING CO.{ Pramvme; o,
(LIMITED. ) i ienrenncnnnas ‘ i
_ AGAINST
HERMAN DRESCHEL anp MARY |
VALY MELICK.. oo+ oveeeseeesenen, { DEFENDANTS.

Patent of inrention—Canadian patent—Foreign patent—Expiration of—

Eflect of.

The expression “any foreign patent’ oceurring in the concluding

- clause of the 8th section of the Patent Act, viz. : ** Under any
cirenmstances if a foreign patent exists, the Canadian patent shall
expire at the earliest date on which any foreign patent for the
same invention expires * must be limited to foreign patents in
existence when the Canadian patent was granted.

THIS was an action for the infringement of a patent
of invention.

The following are the avermentsin the statement of
claim :—

“1. The plaintiff is an 1ncorpomted company, having
its head office in the City of Montreal, in the Province
of Quebec, duly authorized to carry on business in the
Dominion of Canada, and carrying on business through-
out the said Dominion.

2. The defendant, Mary Vail Melick, is a trader re-
siding at St. Stephen, in New Brunswick, and doing
business in the City of Montreal, in the Province of -
Quebec, under the name of the * Drexel Medical Co.”,
and the defendant, Herman Dreschel, is her agent and
manager, and conducts said business, at Montreal,
where he resides.

3. One Dr. Carl Auer von Welsbach, of the City of
Vienna, in the Empire of Austria, was the inventor of
a certain new and useful illuminant appliance for gas
and other burners, and of the method of makmg the
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same, as more fully described in the letters-patent
hereinafter referred to; and letters-patent for the
Dominion of Canada were granted to one Frederick de
la Fontaine Williams, of the City of London, in Eng-
land, as assignee of the said Dr. Carl Auner von Wels-
‘bach, hearing date the 2nd day of March, 1886, regis-
tered in the patent office at Ottawa, under the No. 23,-
528, granting to the said Frederick de la Fontaine
Williams, his executors, administrators and assigns,
the exclusive right of making, constructing, using and
vending to others to be used, in the Dominion of Can-
ada, the said invention.

4. The said letters-patent were duly assigned to the
Welsbach Incandescent Gas Light Company (Limited),
an incorporated company now having its head office
in the said City of Montreal.

5. The said letters-patent were duly renewed on or
about the 18th day of July, A.D. 1892, in pursuanceof
an Act of the Parliament of the Dominion of Canada,
55-56 Vic., chap. 7.

6. The said Welsbach Incandescent Gas Light Com-
pany (Limited), being entitled to the said patent, ap-
plied to the commissioner of patents for a reissue
thereof, and a reissue of the said patent was granted
to the said Welsbach Incandescent Gas Light Com-
pany (Limited), the same bearing date the 1st day of
September, 1894, registered in the patent office at Ot-
tawa, under the No. 46,946.

7. By assignment under seal dated the 8th day of
September, 1894, and duly recorded in the Patent
Office, at Ottawa, on the 10th day of the same month,
the said Welsbach Incandescent Gas Light Company
(Limited), sold and assigned all its rights, title and
interest in and to thesaid patent of Canada, No. 46,946,
to the plaintiff in so far as the same relates to the
Provinces of Quebec, New Brunswick, Prince Edward
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Island and Nova Scotia, save and except that portion of 1898
said territory which is included within the limits of Tag Ause
the City of Hahfax in the said Provmce of Nova o{gf;ﬁg;;
Scotia. : ManNvurac-
8. The plaintiff is entitled to the whole legal and TORITG Co.
beneficial interests in the said patent for the Province DRESCHEI‘
of Quebec, and has within the said province, the Seatement
exclusive right, privilege and liberty of making, con-
structing and using, and vending to others to be used,
the said invention.
9. The said reissued letters patent No. 46,946, of
the Dominion of Canada, is a good and valid subsist-
ing patent, and is and has been since the granting
thereof in full force and effect.
10. The defendants have no license or consent from
the plaintiff to make, construct, use or vend to others
to be used, the said invention. ) ' o
11. At divers times, since the first day of January,
1896, the said defendants have infringed, are now
infringing, and are about to infringe the said letters-
patent, and have made, constructed and put in prac-
tice,fand are now making, constructing and putting in
practice, incandescent lamps and incandescent devices
manufactured according to the invention in respect of
which the said letters-patent were granted, and said
defendants threaten and intend to continue so to do
uniess restrained by order of this honourable court.
12. At divers times, since the first of January, 1896,
the said defendants have manufactured, had in their
possession, used, offered for sale, and sold to others for
use, and are now manufacturing, using, offering for
sale and selling to others for use, incandescent lamps
and devices manufactured according to the invention
in respect of which the said letters-patent were
granted, or-upon the principle thereof, or in any man-
ner only colourably differing therefrom, and the said
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1608 defendants threaten and intend to continue to do so,

Tur Aper Unless restrained by order of this honourable court.
INCANDES- 13 The said defendants have infringed the said
cENT LicHT
Manvrac- letters-patent by having in their possession, offering
ToREa o for sale, and selling lights, and incandescent devices
Drescazt. for lights, manufactured in Europe, according to the
?:?E::t invention in respect of which the said letters-patent
are claimed, the same having been imported into this
country without the leave or license of the above
named plaintiff.

The plaintiff therefore claims:

1. That the defendants, their servants, workmen,
agents and employees may be restrained by injunction
of this honourable court, during the continuance of
the said letters-patent, from importing into this
country, manufacturing, using, offering for sale, and
selling to others for use, incandescent devices manu-
factured according to, or in the manner prescribed by,
the said letters-patent, or according to or in any man-
ner only colourably differing therefrom, and generally
from infringing the rights of the plaintiff in respect
to said letters-patent.

2. That the said defendants may be ordered to
deliver up to the plaintiff all such lights or incan-
descent devices as aforesaid as are now in the posses-
sion of said defendants.

8. That an account may be taken of all gains and
profits made by the defendants by the manufacture,
sale, letting or hire, supply or user of such lights or
devices for lights by the defendants, or by any person
or persons by the order, or for the use of, the said
defendants, and that the defendants may be ordered to
pay the amount of such gains and profits to the
plaintiff.

4. That the defendants may be ordered to pay
damages to the plaintiff for the infringement of the
said patent right.
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5. Such further and other relief as to this hbnou'rable 1808

court seems meet, or the nature of the case may require. Tag Aver
' 3 i on.”’ _ INCANDES-

6. The costs of .th]S action. fben e
The statement in defence was as follows: ' MANUFA(&JC- :
The defeudants for plea to the action and demand of munnf 0
plaintiff herein say: DRESCHEL.

“ 1. That the letters-patent for the Domlmon of Statement
Canada, No. 28.528, granted on the 2nd day of March, of Tuoee.
1886, and reissued on the 1st day of September, 1894,
under the number 46,946, were not at the time of the
institution of the present action and are not now
valid and subsisting patents. ’

2. That the invention covered by said letters-patent
was patented in foreign countries before a patent
therefor was applied for or obtained in Canada, the
said invention having been patented in France and
Belgium on the 14th of November, 1835, and in
England on the .12th of December, 1885, which said
foreign patents still exist.

8. That a patent for the said invention was applied
for and obtained in Spain on the 10th of August, 1886,

- which patent by the laws of Spain remained in force
and existence for ten years from said 10th day of
Aungust, 1886.

4. That the said Spanish patent expired on the 10th
day of August, 1896,

5. That by reason of the fact that a foreign patent
for the said invention was taken out prior to the
obtaining of the said letters-patent for the said in-
vention in the Dominion of Canada, the said letters-
patent for the Dominién of Canada referred to in the -
statement of - claim herein, expired at the earliest date.
on which any foreign patent for the same invention
expires, to wit, on the 10th day of August, 1896, the
date of the expiry of the said foreign patent issued in
Spain for the same invention. ‘
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1898 The defendants therefore claim that the said alleged
Tar Aoer letters-patent of the plaintiffs and the alleged reissue
CIE-'?TAEI):;; thereof may be declared to have expired on the said

Maxvrac- 10th day of August, 1896.

TUBH:,G Co. That this action be dismissed with costs.

Drescrzn,  Lssue joined.

The following admissions of facts were made by the
parties for the purposes of this suit:

“The defendants admit that the incandescent lights
and devices manufactured, used, leased, sold and offered
for sale by said defendants are made according to a
similar process to that set forth and claimed in plain-
tiff's letters-patent of invention No. 46,946 of the
Dominion of Canada, and if plaintiff’s patent is still in
force are an infringement on said patent.

The plaintiff admits:

1. That patents for the said invention were issued
in France and Belgium on the 14th of November, 1885,
and in England on the 12th of December, 1885.

2. That the exhibit herein filed by the said defend-
ants marked “one” is a true copy of a patent granted
in Spain on the 10th of August, 1886.

3. That the said Spanish patent expired on the 10th
of August, 1896.”

An interim injunction was granted on the 18th day
of May, 1877, restraining the defendants from infring-
ing the patent in question until the trial of their
action.

Ottawa, October 11th, 1897.

C. A. Duclos for the plaintiff :

This case involves a very important point in our
patent law, arising upon the construction of the con-
cluding clause of section 8 of The Patent Act. That
enactment is as follows:

“ And under any circumstances, if a foreign patent
“ exists, the Canadian patent shall expire at the earliest
“ date at which anv foreign patent for the same

“ Invention expires.”

Argument
of Counsel.
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The Act 55 & 56 Vict. ¢. 54 sec. 8 re-enacts this pro-
vision, and it is the law to-day. The way in which
this provision is invoked in this case is this: A
Spanish patent for the same invention was taken out
after the Canadian patent for the Auer light was
granted. The Spanish patent has ceased to exist, and
the defendants claim that the enactment referred to
causes the Canadian patent to lapse with the defunct
Spanish patent. Now our contention is that the words
‘“any foreign patent” in the latter clause must be
held to be limited to some foreign patent in.existence
at the time the Canadian patent was granted. The
word “ existing " should be read into the section before
the words ‘“foreign patents.” It can be readily under-
stood that no inventor would allow an unimportant
foreign patent to lapse if he imagined that the con-
struction of this is the one contended for by the defence.
The court should protect vested rights and not allow
them to be overthrown by any forced comstruction of
the statutes. It ought not to be. presumed that the
legislature intended to enact such hardship. Such a
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question could .not be raised under the United States ,

law ; there, the matter is settled beyond all manner
of doubt, and an American. pdtent cannot be in any
“way affected by the lapse of a foreign patent unless

such foreign patent has  been granted previous to the -

date of the American patent,.

I refer in this connection to section 4887 of the

Revised Statutes of the United States. It will be ob-
served that the words of the American statute, although

their intendment is clear enough, do not establish a-

radically different policy from that deducible from our
own Act. O'Reilly v. Morse, 15 Howard, 62. At page
127 of that case, Mr. Justice Grrier says:

“« Now the Act of 1886, as we have shown, had
“ given a privilege to foreign patentees to-have a patent
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1898 “ within six months after date of such foreign patent.
Tae Avsr * It had not affected, in any manner, the right pre-
CIE%C;II"J?:;; “ viously enjoyed by American citizens, to take out a
Manurac- “ foreign patent after filing their applications here.
TUFH:? C0 « Phis section gives additional rights to those who
DRESCHEL. “ had first taken out patents abroad, and holding out
Argument “ an additional encouragement to foreign inventors to

“introduce their inventions here, subject to certain
“ conditions contained in the proviso. Neither the
““ Jetter, spirit, nor policy of this Act, have any refer-
“ ence to, or bearing upon, the case of persons who
“ have just made their applications here. To construe
“ a proviso, as applicable to a class of cases not within
“ its enacting clause, would violate all settled rules of
“ construction. The office of a proviso, is either to
‘“ except something from the enacting clause, or to
“ exclude some possible ground of misinterpretation,
“ or to state a condition to which the privilege granted
“ hy the section shall be subjected.

“ Here the proviso is inserted to restrain the general
“ words of the section and impose a condition on those -
“ who accept the privileges granted by the section. It
“ enlarged the privileges of foreign patentees, which
“ had before been confined to six months, on two con-
“ ditions: 1st. Provided theinvention patented abroad
“ had not been introduced into public use here ; and
“ 2nd, on condition that every such patent should be
“limited in its terms. The general words, ‘in all
“ cases,” especially when restrained to every such
“ patent cannot extend the conditions of the proviso
“ beyond such cases as are the subject matter of
“legislation in the section. The policy and spirit of
“ the Act are to grant privileges to a certain class of
“ persons which they did not enjoy before ; to encour-
“ age the introduction of foreign inventions and dis-
““ coveries, and not to deprive our own citizens of a
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* right heretofore enjoyed, or to affect an entirely dif-
“ forent class of cases, when the applications had been
“filed here before a patent obtained abroad.” ‘

J. E. Martin for the defendants: Tt must be borne
in mind that the English, French and Belgian patents
are the same as the Canadian patent. These were all
granted prior to the taking out of the Canadian patent.
The Canadian patent is therefore not the parent
patent, and whatever weight might be attached to the
argument that the courts should protect to the utmost
the interests of any parent patent, it. does not obtain
here.

Then coming down to the simple question of the
statute, it is to be said that the plain words of the
statute are indisputably in favour of the defendants’
contention. The Spanish patent is the *foreign
patent” to which this clause is referable so far as this
case is concerned. Upon the expiry of the foreign
patent, the Canadian patent ipso facte expired. The
word ‘ any” means and covers “ every” foreign patent.

[PER CuRIAM.—The question is whether we should
read into the enactment the word “such” or
“ existing.”] ' ,
~ In that connection we can obtain no assistance from
the American statute that has been cited ; because the
phraseology used is entirely different from the Cana-
dian Act. The precise wording of section 4887 of the
Revised Statutes of the United States is as follows :~

“ No person shall be debarred from receiving a
“ patent for his invention or-discovery, nor shall any
“ patent be declared invalid, by reason of its having
“ been first patented or caused to be patented in a
“ foreign country, unless the same has been intro-
“ duced into public use in the United States for more
““ than two years prior to the application. But every
“ patent . granted for an invention which has been
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‘* previously patented in a foreign country shall be so
“ limited as to expire at the same time with the foreign
“ patent, or, if there be more than one, at the same
“ time with the one having the shortest term, and in
“no case shall it be in force more than seventeen
“ years.”

It will be seen that this has reference only to that
class of cases in which patents have been pre-
viously taken out in foreign countries. Nor does the
English statute 15 & 16 Victoria, chapter 23, section
85, give us any assistance in interpreting the enact-
ment in question in this canse. In a number of Eng-
lish cases decided under this section (sec. 85) it was
held that “ any such patent” must be taken to refer to
the first class of cases referred to in the Act, and such
cases were those involving foreign patents in existence
at the time the domestic patent was granted. Ad-
mitting, as the counsel for the plaintiff contends,
that the word “exists” as used in the last clause of
section 8 of the Canadian Patent Act governs the inter-
pretation of the words “any foreign patent,” so that
they should be taken to refer to any foreign patent
existing at the time that the Canadian patent is taken
out, it is not conclusive of the question of the validity
of the plaintiff’s patentin Canada ; because as a matter
of fact there were foreign patents in existence at the
time a Canadian patent was issued, and these patents
were identical with each other, with the defunct
Spanish patent as well as with the Canadian patent.
So it seems to me that the argument is of very little
force when such a consideration is applied to it. '

[PER CURIaM.—If the Spanish patent had been the
first taken out, and it had expired there would in such
a case be no question under our Act.]

No.— Referencet o Higgins's Digest of Patent Cases
(1st Eng. ed.) at pp. 802 and 303 will be useful in this
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case not so much in the direction of affording any 1808

special assistance in the interpretation of our Cana- Tag Aver
dian Act, but as showing the general policy of the Jg’ﬂ?g;
English legislature in enacting, and that of the Eng- MaNurac-

lish courts in enforcing, enactments upon the same TURH:,? Co.
subject. It seems to me that that policy may be stated DR?E_HEL-
fairly as follows: that where a foreign patent is Axgument
allowed to expire the courts at least will not protect '
the inventor who has been careless enough to pre-
judice the parent patent by allowing the expiry ofsuch
foreign patents. I think that thisis the ratio decidendi
of In re Blake's Patent and Inre Johnston's Patent to be
found at p. 808 and 804 of Higgins's Digest. Irely on
these cases also because the patent in question in this -
case is not the invention of a Canadian but of a
foreigner, and it is to be said that the case of o’ Rielly
v. Morse, in 15 Howard 62, cited by counsel for the
plaintiff, puts forward the “domestic side” of the
reason_ for protecting the patent. The case seems to
proceed upon the theory that domestic patentees should
be protected more strenously than foreign patentees ; -
‘and it would appear that the court there acted upon
the distinction between the two classes of patentees as
regards the measure of protection it should afford.
Where the parent patent is a domestic invention, then
the courts will afford the largest poss1ble Ineasure of .
protection.

But itis submltted that our own statute is swi genems, ‘
and that any cases decided under the English and the
Amenca.n statutes are not very helpful in reaching a
r1ght conclusion in its interpretation. Then, the
statute being plain and unamblguous in its phraseology .
the words used must be taken in their plain and ordi-
nary meaning. An artificial sense should not be
attached to the words used when they can be reason-
ably interpreted in their ordinary sense.

5
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1898 It being established that the Spanish patent was for
Tar Avze eXactly the same invention as the Canadian patent,

é”;"m“i’r’g;; and that the Spanish patent has expired, it must be

MANUF%C— held that, under the provisions of the 8th section of
Tmnjf ® our Patent Act, the Canadian patent is no longer

DRrESCHEL. in force.

Argument  Jfy. Duclos replied :—I draw an entirely different
conclusion from the English cases than the view put
forward by counsel for the defence. The cases cited
by him from the English reports all arose upon the
question of extending the patent, and not upon the
question whether they were void or not. It has al-
ways been the policy of the English patent office to be
governed in their determination in reference to ex-
tending patents, by the fact of the inventor’s action in
regard to any foreign patents he may have taken out.
The cases referred to by the defence all turn upon the
question of the extension or the enlargement of a pat-
ent ; and as a general rule where the foreign patent
has expired before application is made to enlarge or
extend the patent, the application is refused. Of course
that is not the case here. I would refer to Hall’s In-
Sfringement Outline as presenting an exhaustive sum-
mary of the rule governing the policy of the courts in
questions of this sort. Beginning at page 71 will be
found a summary of all the Supreme Court cases in
the United States illustrative of the principles that gov-
ern similar questions adjudicated upon in that court.

THe JUupgE oF THE EXCHEQUER COURT (now
January 24th, 1898) delivered judgment.

The question in this case is as to the meaning of the
concluding clause of the eight section of The Patent
'Act as re-enacted in the first section of the Act 55-56
Vict. ch. 24. That clause which was first enacted as
part of the seventh section of The Patent Act, 1872, is
as follows : —
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‘“ And under any circumstances if-a foreign patent
“ exists, the QCanadian patent shall expire at the
“ earhest date on which any foreign patent for the
! same invention expires.”

If the expression * foreign patent” where it last
occurs in the clause has reference to a foreign patent
existing at the time when the Canadian patent is
granted, the plaintiff is entitled to judgment in this
case. If, on the contrary, it means any foreign patent,
and includes a foreign patent taken out after the date
of the Canadian patent as well as one obtained prior to
such date, the Canadian patent on which the plaintiff
relies has expired and the defendants are entltled to
judgment.

In 1872 when the provision in question first found
a place in the Canadian patent law, a similar-pro-
vision existed in the patent laws both of England
(15-16 Vict, c. 83, s. 25 repealed by 46-47 Vict. c. 57)
and of the United States (Act of 1870, s. 25, the Re-
vised Statutes, s. 4887), but expressed in the statutes
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of both countries in terms that made it clear that the -

English patent in the one case, and the United States
patent in the other, did not expire at the expiration of
the foreign patent unless such foreign patent had been
in existence when the English or the United States
patent, respectively, was taken out. If in the Canadian
statute the expression ‘the foreign patent » or “ such
foreign patent ” had been used instead of “ any foreign
patent” it would be clear, I think, that the Parliament
of Canada had intended to adopt the rule on this sub-
ject then in force in England and in the United Statés.

By the English Statute, 15-16 Vict. c. 88, s. 25, it -

was provided that the English patent should be void
immediately upon the expiration or determination of
the foreign patent obtained prior to the English patent,

or where there were more than one such foreign pat-
5%
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1898  ent, then immediately upon the expiration or deter-
Taz Ausr mination of the foreign patent that should first expire
é’??’i?gg} or be determined ; and by the statute of the United
Manurac- States, The Consolidated Patent Act of 1870 s. 25 (see also

TUBT.G Co- the Revised Statutes, s. 4887) it was provided that the
DRESCEEL. [pited States patent should expire at the same time
Beasons  with the foreign patent, or if there were more than
Judgment. one at the same time with the one having the shortest
term. In both cases the context makes it clear that
the foreign patent, by the expiration of which a domes-
tic patent was to become void, must have been in ex-
istence prior to the granting of the domestic patent.
And it may be that the expression “ any foreign patent”
used in the 7Tth section of The Patent Act, 1872, was
meant to be subject to a like limitation ; and I am
inclined to think that it was. The earlier part of the
section deals with the subject of foreign patents exist-
ing at the date of the Canadian patent, and it is not
unreasonable to construe the words in the concluding
clause as having reference to the same class of foreign
patents. And then if it had been the intention of
Parliament to adopt a rule on the subject different from
that then in force in England and in the United States,
that intention would, I think, have been clearly ex-
pressed. I think the expression “any foreign patent”
in the clause with which the seventh section of The
Patent Act of 1872 concluded and the eight section of
The Patent Act (R. 3. C. c. 61, 55-56 Vict. ¢. 24, s. 1)
concludes should be limited to foreign patents in ex-
istence when the Canadian patent was granted.
There will be judgment for the plaintiff with costs,
and the injunction granted herein will be continued.

Judgment accordingly.
Solicitors for plaintiff: Atwater, Duclos & Mackie.
Solicitors for defendants : Foster, Martin & Girouard.




VOL. V1. EXCHEQUER COURT REPORTS.

ALEXANDER SMYTH WOODBURN.....SUPPLIANT ;
AND
HER MAJESTY THE QUEEN............RESPONDENT.

Practice— Appeal—Extension of time—Order of reference——Amendment of
record—— Laches,

An order of reference had been settled in such a way as to omit to
reserve certain questions which the court expressly withheld for
adjudication at a later stage of the case. Both parties had been
represented on the settlement and bad an opportunity of speak-
ing to the minutes. The order was acquiesced in by the parties
for aperiod of some eighteen months ; the reference was execut-
ed and the referee’s report’ filed. After final judgment in the
action, the Crown appealed to the Supreme Court. Subsequent
to the lodging of such appeal, an application was made to the
Exchequer Court to amend the order of reference so as to include

the reservations mentioned, or, in the alternative, to have the

time for leave to appeal from such order extended. Under the
cirenmstances, the Court extended the time to appeal but refused
to amend the order of reference as settled.

APPLICATION to extend the time for leave to ap:
peal from an order of the court referring a case to a
Referee for the purpose of enquiry and report as to
damages ; or, in the alternative, to amend the order as

settled. The circumstances under which the applica- -

tion was made are stated in the hea,d-note.
10th January, 1898.

E. L. Newcombe, Q.C.,D. M. J.in support of motion :
One of the matters in controversy in this case is as to
whether or not the suppliant is entitled to damages
for an alleged breach of contract, covering the period
elapsing between the 1st of December, 1884, and the
9th of November, 1886. When the whole case came
before the court, no adjudication was made upon the
question of liability either in respect of the period
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covered by the formal contract or in respect of the
period I have just mentioned. When your Lordship
made the order of the 16th April, 1896, you said from
the Bench that you did not intend to deal with the
question of liability at that time ; that your then in-
tention was to refer the question of damages only to
the learned Referee, and that after the Referee had made
his report the question of liability could come up either
upon a motion to confirm, or upon a motion to appeal
from such report. In settling the order of reference
the Registrar has made no reservation of the questions
of law arising in the case. The order as settled, with-
out purporting to be a judgment, simply refers the
question of damages to the Referee. Perhaps, under
ordinary circumstances, we should have no fault to
find with the manner in which the order or reference
was formally settled ; but in view of the judgment of
the Supreme Court of Canada in the case of Clark v. The
Queen, (1] the Attorney-General for Canada fears that
the interests of the Crown on appeal to the Supreme
Court in this case might be prejudiced, unless your
Lordship extends the time in which an appeal might be |
taken from the judgment of this court. It is not the
intention of the Attorney-General to appeal from the
judgment of this court so far as it relates to the question
of damages for the period subsisting bet ween 1879 and
1884, but an appeal has been lodged against such judg-
ment so far as it allows damages for the period between
the 1st December, 1884, and the 9th November. 1886.
Ex debito justitiae the Attorney-General may ask the
court to prevent any possible prejudice to the appeal
of the Crown by reason of any mistake or oversight in
the records of the court. It being obvious that under the
decision of the Supreme Court in Clark v. The Queen,
(Supra) it may very properly be argued that the order

(21) Can. S. C. R. 656.
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of reference. was a final judgment; then unless your
Lordship consents to either extend the time for appeal-

ing from sach order,.or, in the alternative, reforms the-

record .of it in your own court so that the reservation
of the question of liability will appear upon the face
of it, the Crown may be precluded from raising the
question on the appeal in this case. Of course con-
giderable time has elapsed since the making of the
order, but I submit that the material upon which I
make this motion shows that the Crown has not been
guilty of undue delay. As soon as it was advised by
its solicitor as to the fact of the order of reference being
framed as it is, steps were immediately taken to have
it corrected. ~ Further than this, there is a short-hand
note of what your Lordship said from the Bench in
directing the order of reference.of the 16th of April,
1896, to'issue; and inthat memorandum or note your
Lordship is made to say that you expressly reserved the
questions of law arising in the case until after the
Referce has made histeport. Under such circumstances
the authorities show that the court will not hestitate
to reform -the record so as to make it conform to the
actual judgment or order pronounced, but will take all
such other steps as may be necessary to prevent the
party appealing from being prejudiced in any way.

In re Swire, Mellor v. Swire (1), Cotton L.J. says, at
page 248 :—* Although it is only in special circum-
“ stances that the court can interfere with an order
“ that has been passed and entered, except in cases
* of mere slip or verbal inaccuracy ; yet in my opinion

“ the court has jurisdiction over its own records, and -

“ if it finds that the order as passed and entered con-
“ tains-an adjudication upon that which the court in
“ fact has never adjudicated upon, then in my opinion
“it has jurisdiction which it will in a proper case

(1) -30 Ch. Div. 239.
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‘“ exercise to correct its record that it may be in accord~
“ ance with the order really pronounced.”

Bowen L.J.,at page 247 says: * An order, as it seems
to me, even when passed and entered, may be amend-
ed by the court so as to carry out the intention and
express the meaning of the court at the time when the
order was made, provided the amendment be made
without injustice or on terms which preclude injus-
tice.”

See also Tucker v. New Brunswick Trading Co. of
London (1) ; Lawrie v. Lees (2).

R. V. Sinclair contra : The appeal having been lodg-
ed in the Supreme Court before this application was
made, this court has no jurisdiction to grant the ex-
tension of time for leave to appeal asked for. That has
been decided over and over again by the Supreme
Court. He cites Walsmley v. Griffith (8); Lakin v. Nutall
(4) ; Starrs v. Cosgrove Brewing and Malting Co. (5).

Furthermore, the Crown is too late in its applica-
tion to have the record reformed. The minutes of the
order of reference were spoken to by the solicitor for
the Crown, and this point not having then been raised,
the Crown is not at liberty to raise it now. Again,
the reasons for judgment ordering the reference herein
did not expressly direct that a clause should be inserted
in the order of reference reserving for further con-
sideration the question of liability between 1%84 and
1886. Such a clause could only be inserted on the
express direction of the court. Bird v. Heath (6);
Holmstead and Langton’s Ontario Judicature Acts,
at page 654.

No mere clerical error has been made by the Registrar
in settling the order; nor was the clause which the

(1) 44 Ch. Div. 249. (4) 3.Can. S. C. R. 685.
(2) 7 App. Cas. at p. 35. (8) 12 Can, 8. C. R, 571.
(3) 13 Can. 8. C. R. 434, (6) 6 Hare 236.
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Crown now wishes to insert in it ‘omitted through 1868
inadvertence. The amendment asked for should not WOODBURN
be allowed. He cites Por¢ Elgin Public School Board -
v. Eby (1) in re Suffield & Waltts, ex parle Brown (2); Qurex,
Daniel's Chancery Practice, 6th edition, at page 819; neasons
Attorney-General v. Tomline (3); King v. Savery (4); Fudgmment.
Willis v. Parkinson (5). No alteration can however = ~
be made in a judgment except where there has been a

matter of clerical error, or where the matter to be

inserted is clearly consequential on the directions as

actually made from the Bench.

THE JUDGE OF THE EXCHEQUER COURT how
(January 17th, 1898) delivered judgment.

One of the matters in controversy in this case is as
to whether or not the suppliant is entitled to damages
for breaches of the contract set up occurring between
the 1st of December, 1884, and the 9th of November,
1886. When that question first came before me at the
trial on the 16th of April, 1896, I was inclined to think
" that the suppliant was entitled 1o recover damages for

such breaches, but I refrained at that time from deter-
. mining the question. When the question came again
before me npon a motion by way of appeal from the
Referee’s report I came to the conclusion that the sup-
pliant was entitled to recover for such breaches during
the period mentioned, and on the 29th of November
last I directed judgment to be entered for such
damages, and other damages which the Referee had
reported that the suppliant had sustained. From that
judgment an appeal has been taken to the Supreme
Court. It appears, however, that the Attorney-General
for Canada fears that the appeal may be prejudiced by
reason of the terms in which the formal order of refer-
(1) 17 Ont.*P. R. 58. - (3) 7 Ch. D. 388.

(2) 20Q. B. D. 697, - {4) 8De G. M. & G. 311.
, (5) 3 Swanst, 233.
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1898 ence of the 16th April, 1896, was stated. The judge’s

Woopsury direction, of which a note has been preserved, is clear
Tag andis not complained of; butit is feared that the

Quzen. formal order, the minutes of which were settled before

measons the Registrar by counsel for the parties, goes beyond
Juagment. the direction, and the Attorney-General now applies
either to have the order of reference amended or that
the time for appealing therefrom be extended.

I am not disposed, after the long lapse of time, to
amend the order that was taken out and acted upon
without objection, but if the application to extend the
time for appealing from that part of the order of April
16th, 1896, which has reference to damages forjbreaches
of contract occurring between the 1st of December, 1884,
and the 9th of November, 1886, had been made to me
before the appeal was taken to the Supreme Court I
should have thought the application should bejgranted.
Should I refuse it now because that appeal has been
asserted ? I think not. It isargued thatthe Supreme
Court will not take into consideration any order that
I may now make, the appeal having been instituted in
that court, but that is an objection that may be re-
newed before the Supreme Court, and with which the
Supreme Court itself will be able to deal, and so I
shall not in any way prejudice the position of the sup-
pliant with regard to that objection by extending the
time, and under the circumstances it seems to me that
by so doing I shall, so far as that may now be done, be
placing the parties in the position in which it was
intended from the first they should occupy and which
they would now occupy, but for some inadvertence in
settling before the Registrar the minutes of the order
that I made on the 16th of April, 1896.

There will be an order extending the time for
appealing from - the order of this court of the 16th
April, 1896, until the 1st day of February, 1%98,
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so far, and so far only, as that order deals with that 1898
portion of the suppliant’s claim which is based upon woopsurx,

breaches of the alleged contract occurring between 'Fﬁim

the 1st of December, 1884, and the 9th of November, Queex,

1886,—the costs of this application to be costs to the meomsons

. . : for
suppliant in any event. - Judgment.
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e Ny ANCE ASSURANGE COM- 1 Supprians,
AND
HER MAJESTY THE QUEEN........... RESPONDENT.

Negligence of Crown’s Servant—The Ewxchequer Court Act, sec. 16 (d)—
Accident occurring on a public work.

A suppliant seeking telief under clause (¢) of section 16 of The
Exchequer Court Act must establish that the injury complained of
resulted from something mnegligently done or negligently
omitted to be done on a public work by an officer or servant of
the Crown while acting within the scope of his duties or employ-
ment.

Queere, whether the words “ on any public work ” as used in clause (d)
of section 16 of The Exchequer Court Act may be taken to indicate
the place where the act or omission that occasioned the injury
oceurred, and not in every case the place where the injury was
actually sustained ? The City of Quebec v. The Queen (24 Can. S. C.
R. 420), referred to.

PETITION OF RIGHT for damages against the
Crown for the negligence of its servants.

The suppliants alleged that they were insurers of
buildings and property at Levis, P.Q., which had been
destroyed by fire occasioned by the carelessness of the
engineer of a train on the Intercolonial Railway. The
evidence showed that the Halifax express of the Inter-
colonial Railway was the only train that passed the
buildings in question on the day of their destruction
by fire (Sunday) but it was not sufficiently established
that the fire originated on the railway track or was
communicated from the locomotive of the express
when passing.

A. Ferguson Q.C. for the suppliants. The sup-
pliants had a right of action prior to the passing of
The Ezxchequer Court Act, 50-51 Vict., ¢. 16 under the
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provisions of sections seven, eight and ten of R.&.C. c.
40. It could have been referred to and dealt with by

the Official Arbitrators had their jurisdiction re--

mained. The Exchequer Court Act, section fifty-eight,
confers all the jurisdiction of the Arbitrators upon the
court.

It is not necessary, under section 16, sub-sec. (a) of
50-51 Vict. c. 16, that the damage complained of should
occur on a public work. It is sufficient if the negli-
gence causing the damage occurs oz the public work;
otherwise you could never recover for the destruction
of immoveable property. That is clearly the view of
the judges of the Supreme Court in the City of Quebec
v. The Queen (1).

The only reasonable theory of the accident is that it
arose from the negligence of the servants of the

Crown. McGibbon v. Northern Railway Co. (2) ; Ameri-

can & Eng. Ency.of Law (8) s Piggotli v. Eastern Counties
Railway Co. (4).

G. G. Stuart Q.C. followed: The Crown is liable
under the law of the Province of Quebec upon the
general principle that where damage is done by any-
one to another he must make good the loss. Grand
Trunk Railway Co.v. Meegan (5) ; Leonard v. Canadian
Pacific Railway Co. (8); Jodoin v. La Compagme du
Chemin de fer du Sud-Est (7).

W. Cook, Q.C. for the respondent: 1t negligence
‘cannot be proved against a railway company, when
attributing to them an accident from fire, you cannot
succeed. In France their liability is determined by
special legislation in no way similar to ours; and
therefore the French authorities are no assistance here.

(1) 24 Can. S, C. R. 420. (6) 3 C. B. 220,

(2) 14 Ont. A. R. 91. ~ (7) M. L.R.18. C. 316 ; Sirey:
. (3) Vol. 8, p. 7. Recuiel Generale (1889) 2nd part,

(4) 4 Dor. Q. B. R, 228. p. 187.

(6) 16 Q. L. R. 93.
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1898  Negligence must not only be proved here, but it must

Tee  be proved to have been negligence of a servant of the

ALLIANGE (3rown while acting within the scope of his duty or

Company employment. The Orown cannot be adjudged in

T;';n default by mere inferences of fact. Besides this the

QUEEN.  engineer has sworn that his ash-pan was in good con-

Argumens dition, and not likely to drop live coals. Further-

more, engines of the Quebec Central Railway pass

over the same tracks at this point. Under such cir-
cumstances the Crown cannot be held liable.

The accident or fire did not occur or happen on a

public work, and therefore under the words of the

statute (50-51 Vict. c. 16, sec. 16 (¢)) the Crown is not

liable.
Mr. Ferguson replied.

THE Jubpee oF THE ExcHEQUER COURT, now
(January 17th, 1898) delivered judgment.

The suppliants must, to succeed, bring their case
within clause (c¢) of the 16th section of The Exchequer
Court Act, under which the court has jurisdiction,
among other things, to hear and determine every claim
against the Crown arising out of any injury to pro-
perty on any public work, resulting from the negli-
gence of any officer or servant of the Crown while acting
within the scope of his duties or employment. It is
clear that the injury complained of in this case did not
occur on a public work, and if the jurisdiction of this
court is limited to cases in which the injury actually
occurs upon the public work,as twoofthe learned judges
of the Supreme Court held in The City of Quehec v.
The Queen (1), the suppliants must fail on that ground.
If, however, a construction of the clause less literal is
permissible, and the word “ on” may be taken to indi-
cate the place where the act or omission that occasion-

(1) 24 Can. S. C. R. 420. .
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ed the in_jﬁry occurred, and not in every case the place

where the injury is actually sustained, I still think
the judgment should be entered for the respondent.
In that view of the law the suppliants must establish
that the injury complained of resulted from something
negligently done on a public work or negligently omit-
ted to be done on a public work, by an officer or servant
of the Crown while acting within the scope of his
duties or employment, and that, I think, has not been
established in this case. It is not at all certain under
the evidence submitted that thé fire that caused the
damage was communicated from the engine of the
Halifax express train, as the suppliants sought to
prove. There is not that degree of probability about
the matter {o justify a finding on that issue of fact in
the suppliants’ favour; and as to the guestion of
negligence of the officers or servants of the Crown by
which the injury might have been occasioned, no case
has in my opinion been made out.

On the issues of fact on which the case comes to be
disposed of I find for the respondent, for whom there
will be judgment, with costs.

Judgmént accordingly
Solicitor for ithe suppliants: N. N. Ollivier.
Solicitor for the respondent: W. Cook.

79

1898
THE
ALLIANCE
ABSBURANCE
CoMPANY
.
THE
QUEEN.

Reasons
for

Judgment.




80

1897

Nov. 16.

EXCHEQUER COURT REPORTS. (VOL. V1L

THE QUEEN oN THE INFORMATION OF
THE ATTORNEY-GENERAL FOR THE; PLAINTIFF;
DoMiNION OF CANADA .........

LAWRENCE KILROE....c.coivvievivveininns DEFENDANT.

Practice—Information of intrusion—Possession and mesne profits—Joinder
of claims—Judgment—Costs.

Rule 21 of the General Rules of Practice on the Revenue Side of the
Court of Exchequer in England made on the 22nd June, 1860,
providing that the mode of prucedure to remove persons in-
truding upon the Queen’s possession of lands or premises shall
be separate and distinet from that to recover profits or damages
for intrusion, governed the practice of the Exchequer Court of
Canada in such matters until May 1st, 1895, when a general order
was passed by that court permitting the joinder of such claims.

Rule 36 of the English rules above mentioned providing that in cases
of judgment by default either for non-appearance or for want of
pleading to informations of intrusion no costs are to be allowed
to the Crown, is still in force in the Exchequer Court of Canada.

MoOTION for judgment by default of pleading to an
information of intrusion upon the lands of the Crown.

The information was dated on the 25th May, 189s.
To the claim for possession in the information was
joined a claim for issues and profits and costs.

November 16th, 1897.

W. E. Hodgins, for the plaintiff, moves for judgment
by default against the defendant and establishes by
affidavic the fact of the service of the information, the
further fact that there had been no plea filed to the
information, and asks for judgment against the de-
fendant, both for possession and for the issmes and
profits, and with costs.

Per Curiam.—Under Rule 21 of the General Rules
of Practice on the Revenue Side of the Court of Ex-
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chequer in England (1), which remained in force in
the Exchequer Couit of Canada until the 1st of May,
1895, when a Rule was made by this court, allowing
proceedings to recover profits or damages for intrusion
to be joined to proceedings to remove persons intrud-
ing upon the Queen’s possession of lands and pre-
mises,—the Crown could not join in an information of
intrusion a claim for possession and a claim for profits
or damages. The information in this.case having been
exhibited in this court before the 1st of May, 1895, it
must be governed by the old Rule on the Revenue
Side of the Court of Exchequer in England, and ac-
cordingly the order for judgment will be for possession
only. . |
Costs will also have to be refused, as Rule 86 of the
above-mentioned General Rules of Practice on the
Revenue Side of the Court of Exchequer in England
which is still in force in the Exchequer Court of Can-
ada, provides that ‘““In case of judgment by default in
- intrusion, for the removal of persons intruding, either
“ for non-appearance, or for want of pleading, no costs
“are to be allowed ” There will be judgment for
possession only, and without costs.

(1) 6 H. &N, v.
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IN THE MATTER OF AN APPLICATION TO REGISTER A

TRADE-MARK.

J. J. MELCHERS, Wz .....ccoc e trerrennnn APPLICANTS ;
AND
JOHN Dz KUYPER & SON........o.0rre e [JPPOSANTS.

Trade-marks—Resemblonce between—Refusal to register both—Grounds of.

The object of section 11 of the Act respecting Trade-marks and Indus-
trial Designs (R. S. C. c. 63) as enacted in 54-55 Victoria, c. 35, is
to prevent the registzation of a trade-mark bearing such a resem-
blance to one already registered as to mislead the public, and to
render it possible that goods bearing the trade-mark proposed to
be registered may be sold as the goods of the owner of the regis-
tered trade-mark.

2. The resemblance between the two trade-marks, justifying a refusal
by the Minister of Agriculture in refusing to register the second
trade-mark, or the court in declining to make an order for its
registration, need not be so close as would be necessary to entitle
the owner of the registered trade-mark to obtain an injunction
against theapplicant in an action of infringement.

3. It is the duty of the Minister to refuse to register a trade-mark
when it is not clear that deception may not result from such reg-
istration. (Eno v. Dunmn, 15 App. Cas. 252 ; and In re Trade-
mark of John Dewhurst & Son, Ltd., [1896] 2 Ch. 137, referred to).

THIS was a reference by the Minister of Agricuvlture
under the provisions of the Trade-mark Amendment

Act, 54 & 556 Vict., ¢. 85, sec. 11.
The terms of the reference were as follows :—

DEPARTMENT OF AGRICULTURE.
COPYRIGHT AND TRADE-MARK BRANCH,

Orrawa, Canada, 14th April, 1897.

Reference to the Exchequer Court of Canada :
In the matter of Messrs. Melchers’ application to
register a trade-mark.
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An application having been made on the 16th Feb-
ruary last, by Messrs. Bisaillon, Brosseau & Lajoie,
Advocates, of Montreal, on behalf of Messrs. Melchers,
of Schiedam, in the ngdom of the Netherlands,
for the registration of a trade-mark consisting of cer-
tain signs and devices upon a label, intended to be
affixed to bottles containing gin, described in the ap-
plication as being a * Cerf-volant.” '

And Messrs. Abbotts, Campbell & Meredith, Advo-
cates, also of Montreal, on behalf of Messrs. John de
Kuyper & Son, of Rotterdam, Holland, protesting
against the granting of the said application, which
they hold to be an interference with their clients’ trade-
mark (heart-shaped label) No. 5415, I beg to refer'the
said application to the Exchequer Court, to hear and
determine the matter, and to decide whether the label
claimed by Messrs. Melchers should be admitted to be
registered, pursuant to section 11 (a and b) and (2) of
54 & 55 Vict,, c. 35. :

(Sgd) SYDNEY FISHER,

- Minister of Agriculture.
. To the Exchequer Court,
Ottawa.

The following is. a copy of the descrlptlon of the
proposed trade-mark transmitted to the court with the
reference :

Au. Ministre de U Agriculture,
Branches des Marques de Commerce et de fabmques
Ottawa.

Nous, L. Irénée Boivin, et Joseph Marcelin Wilson,
de la cité de ‘Montréal, dans le district de Montréal,
fajsant affaires sous le nom de ‘ Boivin, Wilson &
Compagnie,” représentants en Canada de la maison
“J. J. Melchers, Wz ” de *Schiedam,” Hollande, ot

autorisés par eux, transmettons ci-jointe copie en
6%
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double d'une marque de commerce spéciale, conformé-
ment aux clauses de 'acte des marques de commerce
et dessins de fabriques, dont je réclame la propriété,
parce que je crois sincérement qu'ils en sont les véri-
tables propriétaires.

Cette marque de commerce spéciale consiste en une
étiquette en forme de cerf-volant, la base placée en
haut étant formée par une demi-circonférence rac-
cordée aux cotés latéraux rectilignes, rappelle ainsi la
forme d'un cerf-volant.

L’encadrement, de méme forme que 1'étiquette, se
compose d'un trait noir simple.

Sur une bande noire circule, concentrique au haut
du cadre se lit, en lettres blanches sur fond noir :
“The largest gin distillery ;”” puis au dessous, en let-
tres noires sur le fond de l'étiquette: “ Genuine Hol-
lands ” et enfin en plus gros caractéres * Geneva.”

Le centre de I'étiquette est occupé par une vignette
représentant un éléphant tourné vers la droite.

Immédiatement andessous de létiquette “J. J. M.
Wz.,” puis, sur une bande circulaire, concave vers
le*haut, “J. J. Melchers, Wz.” Enfin, audessous
“Schiedam,” et an bas “ Registered.” Un flenron en
cul-de-lampe termine 1’étiquette.

Nous demandons par ces présentes I’enregistrement
de cette marque de commerce spéciale, conformément
4 la Loi.

Nous incluons, en mandat de poste, n®—, le montant
de la taxe de vingt cinq piastres ($25) requise par la
clause douziéme de I’acte précité.

En foi de quoi nous avons signé, en présence de
deux témoins soussignés, au lieu et a la date ci-dessous.
mentionnés.

Montréal, 12 février, 1897.

Témoins : LEonarD IRENEE Boivin.
H. G. Bisson., JOUSEPH MARCELIN WILSON.
M. Boivin. Boivin WiLsoN T CIE.
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. The following notice‘o'f the application to register 1898
the trade-mark was given by the Registrar in The . InRs.
Canada Gazefte in four consecutive issues thereof, in ME%;‘ERS’

pursuance of an order made in that behalf:— - - am
: ' - - DeKuveer

IN THE EXCHEQUER COURT OF CANADA.  ¥52%

ltntenlent.

IN the matter of Messrs. Melchers’ applloatlon to of Facts.
register a trade-mark, and in the matter of the
Reference made therein to this court dated 14th - -
April, 1897, by the Minister of Agriculture. N

Notice is hereby given that Messrs. Melchers, of
Schiedam, in the kingdom of the Netherlands, and *
residing and carrying on business at Schiedam afore-

_ said, under the firm name.of “J.J. Melchers Waz.”

who, alleging in substance that they are the proprie- -

tors of the trade-mark hereinafter described, have
applied to the Minister of Agriculture to have the
same registered- in the register of trade-marks kept in

the Department of Agriculture, as a specific trade-

mark to be applied to the sale of Hollands Gm manu-

. factured and sold by them. ' ,

That the said specific trade-mark is in the said’
application described to consist of- certain signs and
devices upon a label intended to be affixed to bottles
containing gin, described in the sald apphcatmn as a .
kite (cerf-volant).

This specific trade-mark. consists of a label in the
form of a kite, the base placed above being in the form
of a semi-circumference ioining‘ the lateral rectilineal
sides, thus suggesting the design of a kite, -

The border consists of a single black scroll in thef
same alignment as the label.

On a black curving concentric band at the top of
the border one reads, in white letters on a darl; back-

- ground: “The Largest Gin Distillery;” and below

in black letters on the back-ground of the label:
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1898 *‘ Genuine ,Hollands;” and lastly, in larger letters:

Imke “GENEVA.” In the centre of the label is a vignette
ME’{%.EBS’ (design) representing an elephant turned to the right.

aNxp  Iramediately underneath the label: “J.J. M. Wz.,”
Dr KuyrPER .

& Son. and on a circular band, concave towards the top:
scacomens . J- J. Melchers Wz. TFinally underneath: *Schie-
of Facts. dam,” and at the bottom: “ Registered.” A pendant

" ornament completes the label.

This trade-mark in question is, in the application
for registration, described as follows, to wit: (Here
follows a specific description of the trade-mark to be
found ante p. 83.)

The following is a fac-simile of the duplicate copy
so furnished :—

That the Minister of Agriculture has seen fit to refer
the matter to the Exchequer Court for the determina-
tion of the following question :— '
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‘Whether the label claimed by Messrs. Melchers
should be admitted to be registered pursuant to section
11 (@ and b) and (2) of 54-566 Victoria, chapter 85 ?

That the present notice is to be inserted in four con-
- secutive issues of The Canada Gazette ; and that if any
person desire to oppose the registration of such
specific trade-mark he should, not later than fourteen
- days from the last insertion of such notice in The
Canada Gazette, file a statement of his objections with
the Registrar of this court and serve a copy of the same
upon Messrs. Bisaillon, Brosseau & Lajoie, Place
d’Armes Hill, in the City of Montreal.

That if no one appears to oppose the registration of
such trade-mark the applicants may file with the
Registrar of the court an affidavit in support of the
application, and upon ten days notice to the Minister
of Agriculture, and upon serving him with a copy of
any affidavit so filed, may move the court for an order

to allow the registration of such trade-mark.
~ That if any person appear to oppose the registra-
tion, and file and serve a statement of his objections
as hereinbefore mentioned, such person shall become a
party to these proceedings and shall be liable to pay
any costs the court may direct him to pay.

That the applicants shall, within fourteen days after
service upon their solicitors of any statement of objec-
tions, file and serve an answer thereto, whereupon the
said matter shall be, and be deemed ripe, for trial, and
any issue or issues so.raised by such statement of
objections and answer may be set down for trial in
like manner as any action in the court, and notice of
such trial shall be given as well to the Minister of
Agriculture as to the opposite party.

Dated at Ottawa, this 21st day of June, A.D. 1897.

(Signed), L. A. AUDETTE,
Registrar Exchequer Court.
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The following opposition to the registration was

filed by the opposants herein :—
Title of Proceeding.

Johannes de Kuyper and Anna Maria de Kuyper
née Amtmann, carrying on business at Rotterdam, in
the Kingdom of the Netherlands, under the firm name
of John de Kuyper & Son, hereby declare that they
oppose the application of the said Messrs. Melchers,
and say :

1. That heretofore, to wit, on the fourteenth day of
September, eighteen hundred and ninety-five, the op-

. posants registered in the Department of Agriculture, in

Trade-Mark Register number twenty-three, fyle 5,415,
in accordance with The Trade- Mark and Design Act, a
specific trade-mark to be applied to the sale of Hollands
gin and consisting of a white heart-shaped piece of
paper used as a label and of the following words, de-
vices and designs depicted thereon, to wit :—Along
close to and parallel with the edge of the said heart-
shaped paper or label there runs a scroll, consisting of
one oval link alternating with two round links. With-
in the space enclosed by said scroll on one side at the
top is the word * Grenuine” and on the other side at the
top the word “ Hollands ;" the letters composing each
of said words being aligned upon a curve and beneath
which is a scroll curving parallel with the alignment
of the word. Below these words and across the upper
central space of the label is the word “ Geneva” and
beneath it an anchor inclined to one side and on each
side of the anchor an ornamental scroll or flourish.
The letters J, D. K. & Z. in capitals appear just be-
neath the anchor. Across the lower central space of
the label is designed a ribbon upon which appear the
words “ John De Kuyper & Son ” and below this is
the word “ Rotterdam ” whilst in the apex of the heart
is a vine or scroll. The whole as more fully appears




VOL. VL] EXCHEQUER COURT REPORTS. 89

by a certified copy of the said registration, to which 1898
the opposants crave leave to refer. ' In R
2. That the said label or trade-mark is used by the ME‘V'VC;ERB’ :
opposants in connection with the sale of Hollands Gin _ awmp
and is applied on square faced bottles of dark glass, D%Ksuoy;t e
and is well known to the public. ' Strtomont
8. That the trade-mark proposed for registration by of Facts.
the said Messrs. Melchers resembles the trade-mark of
the opposants already registered as aforesaid.
4. That the trade-mark proposed to be registered by
the said Messrs. Melchers is' calculated to deceive and
mislead the public, especially when applied to the
sale of Hollands gin in connection with the dark square
faced bottles in which the same is usually sold.
' CLAIM.
The opposants pray that this honourable court may
be pleased to reject the said application (a) because the
said mark proposed for registration resembles said trade-
mark of the opposants already registered; and (b) be-
cause the same is calculated to deceive and mislead
the public, and the opposants pray for costs

Montreal, 14th August, 1897.

The following answer to the above opposition was
filed by the applicants :—

Title of Proceeding.

Messrs. Melchers, for answer to John de Kuyper &
Son’s opposition in this matter, say :

I. That the heart-shaped label claimed to have been
registered by opposants, and also the words and
device printed or written upon it, had been in use for
years in Europe and in Canada upon the same class of
goods and was common to the trade long prior to ithe
opposants alleged registration of same, and the heart-
shape of the label has been and is one of the essential
features, and . the designs thereon were subordinated
to the shape, and any originality or exclusiveness in
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1898 the arrangement of said design or label or any part

InRe thereof, excepting the anchor, exist only by reason of
ME’#’;ERS’ such heart-shape.

DeKoopsr > That the registration alleged to have been ob-

& Sow. tained by opposants was obtained without sufficient

statement Cause, should have been refused and the registration

of Facts. of the alleged trade-mark should be cancelled and the
entry thereof expunged from the registry.

8. That it is not true that the trade-mark proposed
for registration by Messrs. Melchers resembles the
trade-mark alleged as having been registered by op-
posants, but on the contrary among the striking dif-
ferences between the two labels or trade-marks are
the following: The opposants’ label is heart shaped,
your petitioner’s is in the form of a kite. The scroll
along and parallel with the edge of opposants’ label is
corrugated or rope-like, while that of your petitioners
is a plain band or border. At the top of the plain
band or border in white letters on a dark back-ground
are the words, “ The Largest Gin Distillery,” while
under the scroll on the over-links of the heart-shaped
label are the words * Genuine Hollands,” the letters
being aligned npon a curve beneath which is a scroll
curving parallel with the alignment of the words.
The words “ Genuine Hollands ™ are more prominently
set out in the heart-shaped label than in the kite form
one. Beneath the word ‘“Geneva” on the heart-
shaped label is an anchor inclined to one side, and on
each side of the anchor an ornamented scroll or flourish ;
while in the centre of your petitioners, label is a
design representing an elephant turned to the right.
Immediately under this design are the letters J. J. M.
Wz, and a circular band towards the top on a scroll
with the name J. J. Melchers, Wz., while in the heart-
shaped label, in corresponding position, are the letters
J. D. K. Z. inclined to the right and underneath a rib-
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bon instead of a scroll with John de Kuyper & Son.
The word “ Rotterdam” is on the heart-shaped label
and under the name of such city is a vine or scroll;:
while in the corresponding place on the “Kkite- shaped
~ label is the,word * Schiedam,” and under this name
the word “registered, " and there is a © pendant
where in the heart-shaped label, is the scroll or vine.

4. It is not true that the trade-mark proposed to be
registered by Messrs. Melchers is calculated to deceive
or mislead the public.

The applicants, Messrs. Melchers; ; pray for the reasons

above mentioned that this honourable court, may be

pleased to reject the opposition of Messrs. John de
Kuyper & Son, and declare that the registration of
their trade-mark, as set out in paragraph no. 1 of their
statement of objections, be set aside and declared null
and void and be ordered to be erased from the Trade-
‘Mark Register in the Department of Agriculture ; and
" that the application of Messrs. Melchers for registration
of this trade-mark be allowed with costs agamst the
said John de Kuyper & Son..

Montreal, December 1st, 1897. , B

REPLY OF OPPOSANT TO ABOVE ANSWER. -
. Title of Proceeding. ‘

The opposants reply to Messrs. Melchers’ answer to
their opposition, and say:— :

1. As to paragraphs one and two of the said answer,
opposants say that the allegations therein contained
are irrelevant and do not constitute in law any answer
to the opposition fyled herein, nor can effect be given
thereto herein, and opposants claim the beneﬁt of this
objection as if they had demurred. '

2. Subject to the foregoing, the opposants deny the
allegatlons of paragraphs one, two, three and four of
the said answer. ’

January 11th, 1898
The matter was heard at Montreal.
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T. Brosseau, on behalf of the applicants: There is
not such a similarity between the trade-mark of the
opposants and that which the applicants seek to
register, as to deceive the public in any way. The
distinctive feature of the trade-mark proposed for
registration by the applicants is the elephant, while
that of the other is theanchor. The gin manufactured
by the applicants is known to the trade and to con-
sumers as the * Elephant Brand.” There is nosubstan-
tial reason for refusing the registration asked for. (He
cites Eugene Pouillet : Des Marques de Fabrique p. 79.)

C. 8. Campbell, for the opposants: The applicants
are in the same position before the court as if they had
never used their trade-mark. The heart-shaped label
cannot be the subject of a trade-mark in Canada. (He
cites De Kuyper v. Van Dutken (1); Eno v. Dunn (2);
Re Dewhurt's Trade-mark (3) ; The Queen v. Authier (4).)
The authorities show conclusively that if there is any
possible similitude the registration of the second trade-
mark ought to be refused.

A. Ferguson, Q.C. followed for the opposants. This
is a case of first instance, and according to the English
doctrine it ought to be decided upon the lines of
analogy to cases already decided bearing the closest
resemblance thereto. The case of DeHuyper v. Van
Dulken (ut supra) decides that the opposants are the
owners of the heart-shaped label as applied to the
manufacture of gin. In view of that decision, and
in view of the fact that the Minister is in doubt as to
the propriety of granting the application in this case,
the court ought not to order registration. The mere
label itself is not the proper subject of a trade-mark,
because, as was established in the case referred to, the
use of a heart-shaped label was common to the trade.

(1) 4 Ex. C. R. 7L (3) [1896] 2 Chan. 137,
(2) 15 App. Cas, 252. {4) Q. R. 6 Q. B. 146,
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We have by means of the use of our trade-mark upon 1898
a heart-shaped label, built up an important trade in xR
this country; and our rights should not be lightly MEL"HEBE’
interfered with. (He cites Speers’ Case (1)) Dn ﬁggrmn
As to the question Whether the resemblance between ~ g So.
the two marks is such as to justify the Minister in Reavors
refusing to register, I would refer to In re Australian jyagment.
Wine Importers (2). The only difference between the
two marks is that in the case of the heart-shaped label
there is an indentation that does not appear in the case
of the kite. The resemblance is close enough to deceive
the public. The second trade-mark is an interference
with a vested right, and should not be protected by

the court. (He cites Crossmith’s Trade-mark (3).

Mr. Brosseau replied.

TrE JUDGE OF THE EXOHEQUER COURT now (March
Tth, 1898) delivered judgment.

This matter comes before the court on a reference by
the Minister of Agriculture in which after reciting that
an application had been made on the16th of February,
1897, on behalf of Messrs. Melchers of Schiedam, in the
Kingdom of the Netherlands, for the registration of a
trade-mark, consisting of certain signs and devices
upon a label intended to be affixed to bottles contain-
ing gin, described in the application as being a “ cerf-
volant,” and that Messrs. John De Kuyper & Son, of
Rotterdam, in the same kingdom had protested against
the granting of the said application, which they held to
be an interference with their trade-mark, consisting of
a heart-shaped label No. 5415, the Minister referred
the application to the court ‘“to hear and determine
the matter and to decide whether the label claimed by
Messrs. Melchers shounld be admitted to be registered

(1) 55 L,T. N.S. 850, (2) 41 Ch. D. 278.
(3) 60 L. T. N. S. 612,
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pursuant to section 11 (a and &) and (2) 54-55 Vict.,
chap. 35.”

The 11th section of the Act Respecting Trade-marks
and Industrial Designs (1), as enacted in 54-55 Vict.,
chap. 85, is as follows :—

“11. The Minister of Agriculture may refuse to regis-
ter any trade-mark in the following cases:—

(a.) If he is not satisfied that the applicant is un-
doubtedly entitled to the exclusive use of such trade-
mark. .

-(6.) If the trade-mark proposed for registration is
identical with or resembles a trade-mark already regis-
tered.

(¢.) Ifit appears that the trade-markis calculated to
deceive or mislead the public. _
(d.) If the trade-mark contains any immorality or

scandalous figure.

(e.) If the so-called trade-mark does not contain the
essentials necessary to constitute a trade-mark, proper-
ly speaking.

2. The Minister of Agriculture may, however, if he
thinks fit, refer the matter to the Exchequer Court of
Canada, and in that event such court shall have juris-
diction to hear and determine the matter, and to make
an order determining whether and subject to what
conditions, if any, registration is to be permitted.”

The questions to be determined on this reference
are :—

1. Are the applicants entitled to the exclusive use
of the trade-mark which they propose to register ; and

9. Is it identical with or does it resemble, a trade-
mark already registered ?”

As to the first question there is no controversy. The
applicants are undoubtedly entitled to the exclusive
use of the trade-mark they propose to register if other-
wise they are entitled to register it. Then, too, it is

(1) R. 8. C. c. 63.
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clear that the propbled trade-mark is not identical 1898
with any trade-mark already registered. The only In Re
question for determination is as to whether or not it so MELCBERS,

Wz,
resembles the registered trade-mark of John De Kup-  amp
per & Son that registration ought to be refused ? D?&%ﬁ:“

The further question as to whether or not it is _ ——
. . Reasons
calculated to deceive or mislead the public has not _ for

Judgment.
been directly referred to the court,though so far as —

such deception may depend upon the resemblance of
such trade-mark to one already registered, the question
is involved in that which has been submitted to the
court. If the trade-mark proposed to be registered
so resembles one already on the register that the
owner of the latter is liable -to be injured by the
former being passed off as his, then a case is presented
in which the proposed trade-mark is calculated to
deceive or mlslead the public. Whenever the re-
semblance between two trade-marks is such that one
person’s goods are sold as those of another the result
is that the latter is injured and some one of the public
is misled. To prevent these things from happening
the legislature has given the Minister of Agriculture
a discretion to refuse to register atrade-mark proposed
for registration where it is identical with or resembles
‘atrade-mark already registered. ' If, as in the present
case, he refers the questlon to the court, the court
should, I think, exercise its discretion., and determine
the matter upon the same principles.’as should guide
the Minister in the exercise of his discretion. -

The trade-mark that the apphcants piropose to
register is described in their application as follows:

“ Cette marque de commerce spéciale consiste enune
étiquette en forme de cerf-volant, la base placée en
haut étant formée par une demi-circonférence rac-
cordée aux cotés latéraux rectilignes, rappelle ainsi Ia
forme d'un cerf-volant.

“ I’encadrément, de méme forme que l'étiquette, se
compose d’un trait noir simple.
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1898 “Sur une bande noire circule, concentrique, au haut
InRe du cadre, se lit, en lettres blanches sur fond noir: ‘ The
Mm“%“s’ largest gin distillery; puis au-dessous, en lettres
aND  noires sur le fond de ’étiquette : ¢ Genuine Hollands,’
De XvuyeEr . . ’
& Son. et enfin en plus gros caractéres ‘ Geneva.
e “ Le centre de 1'étiquette est occupé par une vignette
aAsonNse

Judremene, Teprésentant un éléphant tourné vers la droite.

“Immédiatement au-dessous de I'étiquette ‘J J.
M. Wz, puis sur une bande circulaire, concave vers
le haut, ‘J. J. Melchers Wz. Enfin, au-dessous,
‘Schiedam,’ et au bas ‘ Registered.” Un flenron en

cul-de-lampe termine 1'étiquette.”

The following extract from the certificate issued by
the Minister of Agriculture, on the 12th of September,
1895, to John de Kuyper & Son gives a description of
their registerad trade-mark:
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“This is to certify that this trade-mark (specific) 1898
to be applied tothe sale of Hollands gin; and which  f; s
consists of a white heart-shaped piece of paper used MEI;K‘;EZ'ERB»
as a label, and the following words, devices and de-  .anp
signs depicted thereon, to wit: Along close to and D%EKSUOYNP_ER
-paralle] with the edge of the said heart-sha.ped paper _-——
or label there runs a scroll consisting of one oval link ,_,%r .
alternating with two round links. Within the space
enclosed by said scroll on one side, at the top, is the
word ‘ Genuine,” and on the other, at the top, the word
‘ Hollands ;' the letters composing each of said words
" being aligned upon a curve,. beneath which¥is a
seroll “curving parallel with the alignment of the
word. Below these words and across the uppercen-
tral space of the label is the word ‘Geneva,’ and
beneath it an anchor inclined to one side, and onjeach
side of the anchor an ornamental scroll or flourish.

The letters J. D. K. & Z., in capitals, appear:just .
beneath the anchor. Across the lower central space

of the label is designed a ribbon, upon which appear

the words, ‘ John de Kuyper & Son,’ and below this is
7
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the word ‘ Rotterdam,” whilst in the apex of the heart
is a vine or scroll, as per the annexed label and
application, has been registered in the Trade-Mark
Register No. 28, folio 5415, in accordance with The
Trade-Mark and Design Act.”

It will be seen from the description of the two trade-
marks, and more especially by an inspection of the
two labels that the differences in detail between the
two are many, and as to their general appearance no
one of ordinary intelligence and education would be
likely to mistake the one for the other. The resem-
blapce, such as it is, lies in the colour and shape of
the label. In the one case the label is heart-shaped,
in the other it takes the form of a kite, and in both
the colours are white and black.

Messrs. de Kuyper & Son, who have for a long time
had a well established business in Quebec and else-
where in the Dominion, have for many years used the
heart-shaped label on bottles containing gin made by
them. After litigation and proceedings in this court,
to which it is not necessary to refer more particularly,
that label was registered in 1895. Messrs. Melchers
are also distillers of gin. They have, too, for anumber
of years done business in Quebec and elsewhere in
Canada. TFormerly they used a label the colour and
shape of which were very dissimilar to that used by
de Kuyper & Son, as well as to that which they now
seek to register. Then for a while they used a white
heart-shaped label having, in general appearance, a
somewhat close resemblance to de Kuyper & Son’s
label. That label they bhave abandoned in favour of
the one now in question. These labels are in use at-
tached to bottles of a similar shape and like general
appearance. It will be seen, however, by an inspec-
tion of the exhibits in this case, that in the glass of
the bottles used by Messrs. Melchers are impressed the
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word and letters “J. J. Melchers, Wz.” Of course
they are not bound to use such bottles and may when-
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ever they care to do so use bottles without any such MEI“?‘;BERB:

distinguishing mark. And the fact is not material
except as showing what is, I think, otherwise clear
from the evidence, that they are not, so far as they are
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concerned, attempting to sell their gin as gin made by saagment.

de Kuyper & Son. Why, then, have they changed
their labels, and in the one case somewhat closely fol-
lowed that used by de Kuyper & Son, and in the
other come as near to it apparently as they thought it
safe to do? The wholesale dealers, the retail dealers,

—

the saloon-keeperts, and the inn-keepers, all know the -

-difference. None of them are misled or deceived by
any resemblance between de Kuyper & Son's label
and that which the applicants seek to register. None
but the incautious and unwary among the customers
of the retailers would be likely to be misled, and some
of the witnesses appear to think that even with these
the thing is not likely to happen. I am inclined,
however, to take a different view. Although the re-
semblance between the two labels is not marked, yet
there is a resemblance and one which it seems to me
‘might in some cases mislead ignorant persons not on
their guard. I fail to see why the applicants, who do
‘not themselves attempt to sell their gin as that made
by de Kuyper & Son, would care to have a label in
any way resembling that used by the latter, if it were
not that the retail dealers, the saloon-keepers and inn-
keepers, or some of them, did not prefer to buy gin.in
bottles bearing labels with some such general resem-
blance, and did not buy more of it because the bottles
‘bear such labels; or why the retailers-would the more
~readily buy, and buy more, gin in bottles with such
labels if the labels did notin some way enable them in

selling to get some advantage from the reputation that
% '
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1898 John de Kuyper & Son have obtained as distillers of
InRe gin. Mr, Langlois, a travelling agent for the sale of
ME%?E_ERB’ groceries and liquors being asked in cross-examination
AND  which gin it was that he “ pushed,” answered that there

De KuyrER , )
& Sos. 1is always one they need not push and that is the de
Bossons Kuyper mark. If they took another mark they had to
amagmmeat. push it, but so far as de Kuyper'sis concerned it is al-

|
%

ways asked for. And though this witness had not sold
Melchers’ gin I have no reason to think that his testi-
mony does not fairly present the state and condition
of the tradein gin in Quebec and other places where
he travelled. And that shows us why it is that other
distillers of gin, or their customers, find it an advan-
tage, or think it to be an advantage, to use a label re-
sembling that used by the de Kuypers. But there
can be no advantage unless some persons are misled
by the resemblance between the labels and buy gin
made by others when they think they are buying De
Kuypers’.

That, it seems tome,is a fair inference to draw from
the facts of the case, and though not in itself con-
clusive, it strengthens the view which I have formed
from an inspection of the two labels that there is on
the whole such aresemblance between them as would
justify the Minister of Agriculture in refusing to
register the trade-mark in question, and the court in
declining to make an order for its registration. It is

~always to be horne in mind in applications of this
kind that the question is not the same as that which
arises in an action for an infringement of a trade-mark.
" It does not follow that because the person objecting to

; the registration of a trade-mark could not get an

injunction against the applicant, the latter is entitled
to put his trade-mark on the register. [Re Speer (1);
In Re The Australian Wine Importers, Lt. (2).] With

(1) 55 T.. T. 880, (2) L. R..41 Ch, Div. 278.
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reference to the exercise by the Comptroller of the dig- 1868
cretion given him by The Patent, Designs and Trade- In Be
Marks Act, 1883, to register or to refuse to register a MEI{N"EERB’
trade-mark, the House of Lords has held that he ought  arp
to refuse i'egistration where it is not clear that decep- D%Kg’o‘;"_‘“‘
tion may not result. [Eno v. Dunn (1); See also in Re g
Trade-mark of John Dewhurst & Sons, Lt. (2).] And yuagmment.
that, I think, is a rule which the Minister of Agricul-
ture and this court should follow in disposing of
applications made under the Canadian Act.

The common sense view of cases of this kind is well
stated in the Law Quarterly Review for 1896, vol. 12,
p- 12—

“The world is wide,” said Lord Justice Bowen once
in a trade-mark case, “and there are many names.
The world is wide, and there are many designs.
There is really no excuse for imitation in a cathedral
stove or anvthing else, and when we find such astove
selling largely, and another enterprising trader pro-
ducing a similar article, only with different tracery,
his conduct is only explicable on one hypothesis, and
that is a desire to appropriate the benefit of another
person’s business. [Harper & Co.v. Wright & Co.(3);
reversed on appeal (4).] The argument of undesigned
coincidence is one which may be commended - to
Judeus Apella, and the other argument—the stock
argument—as to the proprietor of a design or trade-
mark not being entitled to monopolize art or the
English language, is about equally deserving ol
respect. In such cases, as Lord Westbury said in
Holdsworth v. McCrea (5), and Lord Herschell in Hecla
Foundry Co.v. Walker (6) repeated, the appeal is to the

(1) 15 App. Cas. 252. (4) [1896] 1 Ch. 142.
(2) [1896] 2 Ch. D. 137. . (5) L R. 2 H. L. at p. 388.
(3) [1895] 2-Ch. 593 ; 64 L. J.  (6) 14 App. Cas. 560

Ch. 813.
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1898 eye, and rightly. Itis the eye by which the buyer
In ke judges, and by which, if colourable imitations are by

MBLOHERS, 14w allowed, he will be deceived and defratded.”
AND I am of opinion that in this case the registration of
Dzr KuyPER

& Son, the proposed trade-mark should not be permitted, but
sommons  Should be refused, and there will be an order of the

.rua;‘;;em. court to that effect.

Judgment accordingly.

Solicitors for applidants :  Bisaillon, Brousseau
& Lajoie.

Solicitors for opposants: Abbotts, Campbell & Meredith.
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IN THE MATTER oF THE PETITION \ 1898
OoF RIGHT OF : AT

WILLIAM ANDREW YULE, LiEvu- Lt
TENANT-COTL.ONEL IN HER MAJESTY'S
MILITARY. SERVICE NOW STATIONED
AT HAMILTON, BERMUDA, THE =OLE
SURVIVING EXECUTOR, AND AS SUCH
NOW VESTED WITH THE ESTATE To THE
LATE WILL1AM Y ULE, IN HIS LIFETIME

- OF CHAMBLY, IN THE PROVINCE OF
QUEBEC, EsQuiRE,AND CHARLES W . E.
GLEN, DoctoR OF MEDICINE ; MYRA
Lavaise Duprvuy, SPINSTER, BOTH OF
CeAMBLY CANTON, IN THE PROVINCE
oF QuEBEC; Frances Jane Duruy
AND CHarLoTTE A. DUPvuy, SPIN-
STERS, BOTH oF THE CITY oF KING-
STON, IN THE ProvVINCE OoF ONTARIO,

SUPPLIANTS ;

AND
HER MAJESTY THE QUEEN...........RESPONDENT.

Constitutional law—8 Vict. (P.C.) ¢, 90—British North- America Act,
1867, 5. 111—Liability of Province of Canmada existing at time of
Unton—Jurisdiction— Arbitration—Condition precedent to right of
Action— W aiver.

By the Act 8 Viet. (P.C.) ¢. 90, Y. was authorized at bis own expense
to build a toll-bridge with certain appurtenances over the River
Richelien in the Parish of St. Joseph de Chambly, P.Q., such
bridge and appurtenances to be vested in the said Y., his heirs,
etc., for the term of fifty years from the passing of the said Act;
and it was enacted that at the end of such term thesaid bridge and
its appurtenances should be vested in the Crown and should be free
for public use, and that it should then be lawful for the said Y.,
his heirs, etc., to claim and obtain from the Crown the full and
entire value which the same should at that time be worth ex-
clusive of the value of the tolls, such value to be ascertained by
three arbitrators, one of which to be named by the Governor of
the Proviuce for the time being, another by the said Y. his heirs,
etc., and the third by the said two arbitrators.

The bridge and its appurtenances were built and erected in 1845, and
Y. and his heirs, maintained the same and collected tolls for the
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1898 use of the said bridge until the year 1895, when the said property
mm became vested in the Crown under the provisions of the said Act.

v. Held, that upon the vesting of the bridge and its appurtenances in the
QEEHEI; Crown the obligation created by the said statute to compensate
— Y. and his heirs, ete., for the value thereof was within the mean-
T:“;::i‘: ing of the 111th section of The British North America Act, 1867,

a liability of the late Province of Canada, existing at the Union,
and in respect of which the Crown, as represented by the Govern-
ment of Canada, is liable.

2. That the Exchequer Court had jurisdiction under clause (d) of
the 16th section of The Ewmchequer Court Act in respect of a claim
hased upon the said obligation, it having arisen under the said pro-

© vicions of The Bratish North America Act, 1867, which, for the pur-
poses of construciion of the said 16th section of The Exchequer
Court Act, was to be considered a law of Canada.

3. That under the wording of the said Aet Rth Viet. (P.C.) ¢. 90 no
lien or chargs in respeet of the value of the said property existed
against the same in the hands of the Crown.

4. Where both the Governments of Ontario and Quebec, on omne or
both of which the burden of the claim would ultimately fall, had
expressed a desire that the matter should be determined by peti-
tion of right and not by arbitration, and where the suppliants,
with knowledge thereof, had presented their petition of right
praying that a fiat thereon be granted or, in the alternative, that
an arbitrator be appointed by the Crown, and naming their arbi-
trator in case that course were adopted, and the Crown on that
petition had granted a fiat that “right be done,” even if the
appointment of arbitrators for the purpose of ascertaining the value
of the said bridge and its appurtenances, as provided in 8th Viet.
(P.C.) c. 90, constituted a condition precedent to a right of action
accruing for the recovery of the same, such a defence must, under
the above circumstances, be held to have been waived by the
Crown.

PETITION OF RIGHT for the recovery of compen-
sation for property passing into the hands of the Crown
by operation of law.

The facts of the case are stated in the reasons for
judgment.

February 14th and 15th, 1898,
The case was heard at Ottawa.
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E. Barnard, Q.C., W. D. Hogg, Q.C,, E. Lafleur and
R. V. Sinclair for the suppliants;

The Solicitor-General for Canada and E. L. Newcomée
Q.C. (D.M.J.) for the respondent.

* E. Barnard Q.C., for the suppliants:

There are only two salient questions of law arising
in this case, 1st : Whether the suppliants have a claim
at all against the Dominion Government under section
111 of The British North America Act,1867; and 2ndly:
If they have, is there any unfulfilled condition pre-
cedent to the right of action arising by reason of a
failure to proceed to ascertain the value of the bridge
by arbitration as pointed: out in the Act 8 Vict. (P.C.).
c.907? ' o

In answer to the first question we say there was a
claim in respect of this bridge existing at the time of the
Union against the Government of the old Province of
Canada. That claim subsisted in the right of the
heirs of John Yule, the younger, to be compensated
for the value of the bridge and its dependencies which
were to surely and certainly vest in the Crown in the
year 1895. (He cites the Indian Treaties case sub nom.
Attorney-General for Canada v. Attorney-General for
Ontario, [1897] A. C. 199.) The bridge did not belong
to Quebec at the time of Confederation, as the pro-
perty was then vested in the suppliants. It is, there-
fore, not a question of the operation of section 109 of
The British North America Act; for that section un-
doubtedly only refers to property belonging to Can-
ada at the time of Confederation. Of c¢ourse, if it had
been property belonging to Canada -at that time, it
would have become the property of Quebec under sec.
109. We have produced our charter—the Act of 1845.
‘We have proved that we have built the bridge in 1845
and that we have maintained it all along up to 1895,
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when the condition precedent to our right to compen-
sation was fulfilled. As to the character of the pro-
perty in John Yule and his heirs, I do not know of
any stronger term in English law than ‘“vest” to
convey the fee. It istrue it was limited as to time,
but during the currency of the fifty years the Yules’
title was paramount; and under the provisions of
French law and section 407 of the Civil Code of Quebec
the owner cannot be divested until he is paid. Itis
against the policy of our law that the owner be de-
prived of his property until paid. This case has to be
decided under the law of the Province of Quebec. Yule
became the proprietor of the bed of the river for fifty
years at the point where the bridge was erected, by
virtue of his charter. The local legislature of Que-
bec, of late years has not attempted to deal with the
bed of this river as if the fee were in the Crown ; dams
have been erected om it from time immemorial, and
when conferring any powers with respect to the
waters of the river on new manufacturing companies,
the legislature requires them to expropriate in the
usual way. (He cites The Queen v. Moss (1).

As to the question of arbitration to settle the value
of the bridge, we say that if it were a condition pre-
cedent to our right to recover, the condition has be-
come impossible of performance by law, and not
through our fault. The constitution of the country
has been changed, and there is now no Governor of
the Province of Canada, and no person representing
him who could appoint an arbitrator. Again, the pro-
vision for reference to arbitration does not oust the
court of jurisdiction. That is the rule of Quebec law.
Even if it were otherwise the Crown has waived its
right to insist on the arbitration by granting a fiat on
the petition of right. If the Crown intended to insist

(1) 26 Can. S. C. R. 322.
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on the arbitration, it should not-have granted the fiat
for the case to proceed in this court.

W. D. Hogg Q.C. followed for the suppliants :

If there is no express contract to pay the suppliants
the value of the bridge, there is clearly an implied
contract to do so. (He refers to section 8 of 8 Vict.

(P.C) c.90).
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There can be no question a.bout the competence of

this court to entertain the petition. TUnder the 111th
section of The British North America Act, 1867, the
Crown in respect of the Dominion of Canada is pri-
marily liable for a debt or liability of the old Province
of Canada existing at the Union. That this was an
outstanding liability of old Canada cannot be disputed.
It is true the amount of liability was not then ascer-
tained, but it was ascertainable on the happening of
an event that was inevitable—namely the expiry of
the term of fifty years, and certum.est quod certum
reddi potest. This court has not to worry itself over
"the consideration as to upon which of the two Pro-
vinces of Ontario and Quebec the burden of the claim
will ultimately fall; the Dominion is primarily liable
in any event and the jurisdiction of this court over
the claim is undoubted. '

It is also clear that the legislature did not intend to

make the reference to arbitration to ascertain the
value, a condition precedent to the right of action.
The undertaking to pay is severable from the provision
to refer to arbitration. (He cites Ulrich v. National In-
surance Co.-(1); Collins v. Locke (2); Dawson v. Fitz-
gerald (8). If the arbitration is insisted upon as a con-
dition precedent to action, the liability to pay must be
taken to be admitted and all other defences abandoned.

(1) 42U.C.Q.B.141and 4 Ont.  (2) 4 App. Cas, 674.
A.R. 84, | (3) 1 Ex. D, 257,
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Hughes v. Hand-in-Hand Insurance Co. (1); Goldstone
v. Osborn (2). There is no doubt upon the facts and
evidence that whatever right the Crown might have
had to set up the failure of arbitration as a bar to the
action, it waived it before action brought by refusing
our request for the appointment of an arbitration as
provided by the statute, and the granting of a fiat to
proceed by petition of right. The Governor-General
of the Dominion represents the Governor-General of
the late Province, and waiver by the former may pro-
perly be taken advantage of by the suppliant where
the Crown relies upon a purely technical defence.
(Cites sections 12 and 55 of The British North America
Act, 186%7). It is absurd to contend that where the
Crown has taken possession of our property we are
not entitled to be paid for it. Under the statute 8
Vict. ¢. 90 we were entitled to be paid for the property
the moment it vested in the Crown.

E. L. .Newcombe Q.C., for the Crown :

Upon the evidence, the suppliants have not made
out a claim against the Crown in right of the Domin-
ion of Canada. This bridge has been shown to be
“land,” and it has been claimed by Counsel for the
suppliants that the approaches and the bed of the
stream were vesled in the Yule estate for fifty years,
subject to be divested and become the property of the
Crown at the expiry of that period. Now this is
“land ” situate in the Province of Quebec, and when
it reverts under the provisions of the Act to the Crown,
it reverts to the Crown in right of the Province of
Quebec. It was not a liability existing at the Union
within the meaning of the 111th section of The British
North America Act, 1867. It was land which was in-
tended by the statute to become the property of Can-

(1) 7 Ont. R. 615. (2) 2C. & P. 552,
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ada at the expiry of a certain period, and as such it
passed to the province of Quebec. Clearly that is the
state of affairs which is brought about by the wording
of the 109th section of The British North America Act,
186%. The words * helonging to” as used in the 109th
section are not to be construed in any technical sense.
They cannot be narrowed to refer only to lands then
in the possession of the Provinces, but should properly
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be held to include lands in respect of which the Crown

would come into possession in right of the Province at
the expiry of any given time. You have to read sec-
tions 109 and 117 together. Mercer v. The Attorney-
General (1) establishes the principle that an escheat
which takes place after the Union in respect of lands
within a particular Province enures to that Province.
Then again under the decisions of their lordships of
the Privy Council in the case of Attorney-General
for the Dominion of Canada v. Attorney-General for
Ontario (2), it was held that the beneficial interest
in the Indian Reserves passed to the provincial govern-
ments, subject to a liability to pay certain annuities,
and this view is arrived at upon a construction of sec-
tion 109. To put it shortly, their lordships hold that
the lands passed to the provinces, subject to a charge
or trust. Lord Watson at p. 205 says: ‘The effect of
“these treaties was that whilst the title to the lands
“ ceded continued to be vested in the Crown.all bene-
“ ficial interest in them, together withthe right to dis-
“ pose of them, and to appropriate their proceeds,
“ passed to the Government of the Province, which
“ also became liable to fulfil théir promises and agree-
“ments made on its behalf, by making due payment
“to the Indians of the stipulated annuities, whether
“ original or increased.” I submit thatthe construction
of the 109th section enunciated by their lordships

(1) 8 App. Cas, 767, ©(2) [1897] A. C. 199.
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in the case just referred to applies to the case of
the suppliants here. The claim of the suppliants
is against the Province of Quebec primarily and
not against the Dominion Government. The lands
—that is, the bridge and its approaches—passed to
the provincial government on the expiration of the
term of fifty years, subject to a lien or charge for
the payment of the compensation money to be

" ascertained in the manner provided by the statute.

There is no alternative right against the Dominion
Government. I submit that it is not a tenable argu-
‘ment under The British North America Act that a party
has the right to sue both Governments—the Dominion
and the Provincial—at the same time.

[By THE CoUrT : But you must admit that if it were
a liability or debt it could be recovered against the
Dominion ?]

Of course if you get within the wording of section
111, then the Dominion is liable; but I contend that
the facts of this case exclude any possible application
of section 111. We say that this liability to make
compensation for the bridge logically falls within the
provisions of the 109th section in the way of a trust or
charge. We say that it is the fair interpretation of
section 109—that it is the interpretation placed
upon it by the Privy Council that these lands vested
in the Province subject io a legal or contractual duty
on the part of the Province to pay for the same. If
the moneys constituting the subject of the trust are to
come out of the lands, then I say that under the case

" above referred to in the Privy Council, the Province

is responsible for the claim in the first instance. The
Province of Quebec stands in the place of the old Pro-
vince of Canada in reepect of this case, and is subject
to the same rights and the same liabilities.
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We submit as a reasonable conclusion that when
the Province is chargeable under section 109 the Do-
minion is not chargeable under section 111. In con-
struing the statute you have to seek for a leading prin-
ciple of construction, and when you find that principle
you give effect to it. If you find a specific provision
which applies to a particular case then that excludes
all general provisions. We say that section 109 pro-
perly controls this case. R

 Furthermore, I submit that the power of appointment
of an arbitrator in this case is not a power that can be
exercised bythe Governor-General in Council under the
provisions of section 12 of The British North America
Act, 1867. ltisrather a power that would devolve upon
the Lieutenant-Governor of Quebec under the provi-
sions of section 65. The force of this contention sub-
sists in the fact that the subject is entirely a provincial
one. Itis a matter of civil rights, and of local and
provincial concern. The matter is one that is properly
a subject of provincial legislation. It is not within
the legislative authority of Canada in any way. The
statute 9 Vict. (P.C.) could not have been enacted by
the Dominion Parliament since the Union. The river
which the bridge crosses is not navigable at that point;
and even if it were it would be possible for the Pro-
vince to authorize the construction of the bridge sub-

- ject to the exercise of the Dominion’s power to regulate
" navigation. The Act of the old Province of Canada
vests the property in the Province at the end of fifty
Yea.rs and it enacts that the property should be paid
for in a certain way, and provides the means of obtain-
ing payment. On these grounds I submit that the

power of appointing an arbitrator in this matter is not -

in any way vested in the Governor-General of Canada.
It cannot be said that this was a debt or liability
“‘ existing at the time of the Union " so as to fall within
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the operation of section 111 of The British North
America Act, because there was no debt until the
bridge vested in the Crown.

[BY THE CoURT: It might not have been a debt, but
it was a liability existing at the time of the Union.]

I submit that there was no liability existing until
the fifty years had elapsed. There was no obligation
of any kind that could be enforced at the time of the
Union. Tkere was a liability which would enure at
a given time in the future; but it was a liability
in posse but not iz esse—not * existing.” A man can-
not be said to be liable in respect of any matter uniil
he is bound to discharge some legal duty concerning
it. Therefore, section 111 of The British North America
Act does not apply to this case.

With reference to the point that the appointment of
an arbitrator is a condition precedent to the right to
recover, I rely upon the following cases :—Murray v.
Dawson (1); Hepburn v. Township of Orford (2) ; Vestry
of St. Pancras v. Batterbury (3); Berkeley v. Elderkin
(4); Dundalk Western Railway Company v. Tapster (5);
Stevens v. Evans (8); Bishop of Rochester v. Bridges (7);
Colley v. London and North Western Railway Company
(8); Handley v. Moffatt (9); Babbage v. Colburn (10);
Elliott v. Royal Exchange (11); Scott v. Liverpool (12);
Scott v. Avery (13).

The law of the Province of Quebec on this point is
the same as that of England. Mayor of Montreal v.
Drummond (14).

(1) 17 U. C. C. P. 588. (8) L. R. 5 Ex. D. 277.
(2) 19 Ont, R. 585, (9) 21 W. R. 231

(3) 2 C. B. N. 8. 477. (10) 9 Q. B. D. 235.

(4) 1 EL & B. 805. (11) L. R. 2 Ex. 242.
(5) 1 Q. B. 667. (12) 3 DeG. & J. 361.
(6) 2 Bur. 1157. (13) 5 H. L. Cas. 823.

(7) 1B. & Ad. 859. (14) 1 App. Cas, 384.
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Equity will not enforce an agreement’to refer to

arbitration. Street v. Rigby (1); Milnes v. Gery (2); .

Wilks v. Davis (8) ; Vickers v. Vickers (4).

With reference to the suppliants’ claim for interest,
they are clearly not entitled to it here. Interest is not
. payable by the Crown except by statute or contract.
In re Gosman (5). Even between subject and subject
interest would not be payable in such a case. London,
Chatham and Dover Railway Company v. South Eastern
Railway Company (6). It is submitted thatthe judg-
ment of the Supreme Court in S¢. Louis v. The Queen
(7), in so far as it allows interest to the suppliant, is

in contravention of the Statute 50-51 Vict., ¢. 16, sec. .

83, and is bad law. We rely upon this provision as
against the claim for interest put forward here.

Mr. Laflenr for the suppliants in reply :

I submit that under the law of the Province of
Quebec there can be no doubt whatever as to the
liability for interest, the moment the party has been
put in default. Arts. 1067 and 1077 C. C. L. C.—The
Crown was put in default by the commencement of
this suit beyond a doubt, and it is arguable that the
Crown was in default from the time of the demand
made by the suppliants to appoint an arbitrator.
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As to the unfulfilled condition that arbitrators should

be appointed to fix the value being a bar to suit, I
submit the jurisprudence of the Quebec courts is
unanimously against it. You cannot by private agree-
ment oust the courts of Quebec of their jurisdiction.
Anchor Marine Insurance Company v. Allen (8). The
law of Scotland impresses one as being very similar
to our Quebec law. Hamlyn v. Talisker Distillery

(1) 6 Ves. 817. (5) 17 Ch. D. 771. _

(2) 14 Ves, 400, (6) [1893] A. C. at p. 434,

(3) 3 Mer. 607. (7) 25 Can. S. C. R. at p. 665.
(4) L. R. 4 Eq. 529. *(8) 13 Q.L.R. 4; Art. 177 C.C.P.

8
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Company (1). That was a case similar to this, and
Lord Watson there shows that¥such an agreement
would not oust the Scotch courts of their jurisdiction.
It is a mere matter of procedure, and not one of sub-
stantive right.

As to the proper authority to appoint an arbitrator
since there is now no Governor-Greneral of the Pro-
vince of Canada, I do not think it could be claimed
that this was one of the powers which were transferred
to the Lieutenant-Governor of the Province of Quebec
under The British North America Act. The Governor-
Greneral of the Province of Canada as referred to in the
Act was only persona designrata for a particular pur-
pose, and such a statutory power or privilege or duty
is not transferable. Then if this be admitted, the con-
dition has lapsed, and there can be no possible reason
in such a case for the court to decline to exercise its
jurisdiction. But I submit it would be quite possible
for a case to arise in which the Lieutenant-Governor
of Quebec might have the power to appoint an arbi-
trator to fix a liability of the Dominion of Canada. I
submit that that is possible under our constitutional
Act. The power of appointment having lapsed, the
courts will treat the matter as casus omissus and supply
the remedy. There can be no denial of a remedy
under Quebec law-—ubi jus, ihi remedium is a maxim
that never fails the person who is injured by any act
or omission or failure to perform a promise, in the
Province of Quebec.

There is no doubt that if the appointment of an arbi-
trator were a condition precedent to the right of action,
such a condition has been waived by the acts of the
Crown. Not only did the Dominion Government
grant a fiat on the petition of right, but it entered into
negotiations with the provincial Governments with a

(1) [1894] A. C. 202,
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view to having all the issues in the case disposed of
by a court of law: Under the ciréumstances the court
ought not to give effect to this ground of defence.

There is another constitutional 'aspect of the case,
and that is that the lands referred to in the provisions
of section 109 of The British North America Act are to
be taken to mean ungranted lands. The Fisheries
Case (1). It wasonly the ungranted lands that became
. vested in the provinces of the Union. '

[By THE CoURT: Would the charter be a grant- of
lands ?| '

AnswER : It would be under our code; it would be
a grant of whatever lands our piers rested on. The
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Yules could have hypothecated the property, and for -

fifty years they were the absolute owners of it. It
was a resolutive condition that at the end of fifty years
the property was to go to the Crown. They have
been regarded by our courts as owners of the fee.
Corporation of Chambly v. Yule (2) The Yules had the
fee, a reversion subsisting in favour of .the Crown.

[By THE COURT: The charter makes a destination of '

the bridge to the public?]

That is no concern of the suppliants. I wish. to
emphasize my view that section 109 of The British
North America Act, 1867, simply regulates the ultimate
incidents of a liability between provinces. There is no
trust or charge attaching to the present transaction
within the meaning of section 109. The observations
of Lord Watson in the Indian Treaties case (3) with

reference to the character of the charge or trust in -

that case are obifer dicta. 'There is no authorative
pronouncement of the Privy Council positively defin-
ing the word “trust” as used in the 109th section;
and ‘there was no decision as to the primary liability

(1) 26 Can.’S. C. R. pp. 514, 515, ' (2) 2 Steph. Dig. 122.
oy (3) 1897 A. C. 199.
2 .
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of the provinces, but it was decided only with refer-
ence to the ultimate liability between the provinces.
I know of no reason why the creditor is bound to
pursue his remedy against the province primarily.
It would seem to me that the creditor may go against
the one or the otheras he may elect. He may proceed
against the Dominion as guarantor of the province.

Then again there is no “trust” in respect of the
lands. It is in no sense a payment to be made out of
the lands. The lands become vested in the Crown
before the liability arises. Suppliants have only a
bare claim against the Dominion Government for com-
pensation. There is nothing but a personal liability
created by the statute. In no sense can it be said that
the vendors in this case have a lien for the purchase
or compensation money.

My. Newcombe in reply :

In Caledonian Insuronce Co. v. Gilmouwr (1) Lord
Herschell says there is no difference between the
English law and Scots law where ascertainment is
made a condition precedent of the obligation to pay.
This renders Hamlyn v. Talisker Distilling Company
unimportant in the consideration of this case. Seealso
Caledonian Railway Company v. Greenock &v. Ratlway
Company (2).

The case of Yule v. The Corporation of Chambly
(3) decides that the bridge is ‘‘real estate.” This
being so a vendor's lien arises for the unpaid pur-
chase money. See articles of the Civil Code of Lower
Canada, Nos. 2014, 1983 and 2009. Ewvans v. Missours,
Iowa and Nebraska Railway Company (4). Walker v.
Ware, Hadham and Buntingford Railway Company (5).

(1) [1893] A.C. at p. 90. (4) 64 Mo. 453 ; Lewis on Emi-
(2) H.L. 2 Se. App. 350. nent Domain, sec. 620,
(3) 2 Steph. Dig. p. 122. (6) 35L.J., N.S., Ch. atp. 96
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Cosens v. Bognor Railway Company (1). Bishop Of Win-
chester v. Mid-Hants Railway Company (2). _

The jurisdiction of the court in this case depends
upon section 101 of The British North America Act,
and section 16, paragraph 4 of The Ezxchequer Court
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Art. This is not a claim arising under any law of sudgment.

Canada.

THE JeDpGE OF THE KXCHEQUER COURT (Apnl 4th
1898) delivered judgment.

The claim presented by the petition of rlght filed -

in this case has its origin in the Act of the Legislature
of the late Province of Canada, 8 Victoria, Chapter 90,
whereby one John Yule, the Younger, was authorized
and empowered at his own cost and charges to erect
and build a good and substantial toll-bridge over the
River Richelieu, in the Parish of St. Joseph de Chambly,
in the Province of Quebec, and to erect and build a
toll-house and turnpike with other dependencies on or

near the said bridge. By the 8rd section of the Act xt '

was provided, amongst other things, that the said
bridge, toll-house, turnpike and dependencies to be
erected thereon or near thereto, and also the ascents or
approaches to the bridge, and all materials which should
be from time to time provided for erecting, building,
maintaining or repairing the same, should be vested in

the said John Yule; the Younger, his heirs and assigns,.

for the term of fifty years from the passing of the Act,
" that is, from the 29th of March 1845; and that at the
end’- of .such’ term of ﬂfty yéars the said bndge, to]l
house, turnpike and dependen(nes and the ascents and
approaches thereto, should be vested iti Her Majesty,
Her heirs and successors, and be iree for pubhc use,
4nd that it should then Be lawful for the said .Tohn
Yule, the Younger, his heirs; *executors. curators or

(1j L.R. 1-Ch. 594;. : (2) L.R. 5 Eq. 17.
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assigns to claim and obtain from Her Majesty, Her
heirs and successors, the full and entire value which
the same should at the end of the said fifty years bear
and be worth exclusive of the value of any toll or
privilege; such value to be ascertained by three
arbitrators, one to be named by the Governor of the
Province for the time being, another by the said John
Yule, the Younger, his heirs, successors, curators or
assigns, and the third by the said two arbitrators.

The bridge was built within the time prescribed by
the Act to which reference has been made, and has
since been maintained by the said John Yule, the
Younger, or his representatives. In the year 1891 its
superstructure was destroyed by fire, leaving only the
piers upon which the superstructure had rested, and
the persons then interested in the property brought
the matter to the attention of the Government of
Canada, stating that they were then willing instead of
re-building the bridge, to accept from Her Majesty’s
Government the value of the piers, to be détermined
by arbitration, and a fair allowance for their
privileges under .the said Act. This proposition
was communicated by the Government of Canada
to the Lieutenant-Governor of the Province of Quebec,
but nothing came of the proposal, and the owners of
the bridge rebuilt it, as they had a right, and were re-
quired by the Act 8 Victoria, Chapter 90 to.do. The
fifty years mentioned in the Act expired on the 29th
of March, 1%95, and the suppliants presented to His
Excellency the Governor-General in Council a petition
to have the amount of the compensation to which they
were. entitled determined, expressing their willingness
to proceed either by way of arbitration as specified in
the Act, or by petition of right; or to take any steps.
whatever which the Government of Canada might
suggest as advisable for a fair and equitable adjust-
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mént of their claim. The matter having been brought
to the attention of the Governments of the Provinces
of Ontario. and Quebec, the Government of the Pro-
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vince of Ontario, while denying any liability, expressed QuEEN.
a desire that if there was supposed to be any ground mm.,,,,
for holding that province liable, or to be possibly liable Jndgmem.

conjointly with the Province of Quebec, the mattelj
should be settled by petition of right; and not by the
Dominion Government or by arbitration. The Go-

vernment of the Provmce of Quebec also expressed a °

preference for the submission of the questions at issue
to the courts. The views of the two Provincial Go;
vernments having been communicated to the sup-
pliants, they filed their petition.of right in which they
stated that they were ready and willing to proceed
with- the prosecution of their claim by petition of

right, or. by way of arbitration, if Her Majesty should

desire to refer .the claim to arbitration under the Act,
and they prayed that Her Majesty might be pleased
to grant Her fiat for the petition or that Her Majesty
might be pleased to name an arbitrator in the event of
it being desired to proceed by arbitration, and they
- pamed an arbitrator to act if the latter course were

adopted. On that petition of right a fiat was granted

by His Excellency the Goyernor- Greneral. .

The questions to be determined on. the facts stated
and the defences set up by the Crown are, first, whether
this court has jurisdiction of the matter; and secondly,
if it has jurisdiction, whether the amount of compen-,
sation not having as yet been determined by arbitra-
tion the petition may .be maintained. X

And first, it is to be observed that in 1845 When the.

Act 8V1cto‘r1a chapter 90, was passed there was no,

court having by petition of right or-otherwise juris-,

diction . to hear and determine .claims against-.the,
Crown ; and.the proceeding prescribed by.the statute
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for determining the value of the bridge and its de-
pendencies was one that could not have been invoked
without the Crown’s consent. 1f the Crown failed to
appoint an arbitrator there was no way of compelling
it to do so, and no forum in which the claim could be
enforced. The question is not therefore whether the
special proceeding or remedy given by the statute ex-
cluded some other proceeding or remedy that would
otherwise have been available, but whether by the
Acts relating to this court it has been given jurisdic-
tion in respect of the claim created by the statute in
question. That depends, it seems to me, upon the
construction to be put upon clause (d) of the 16th sec-
tion of The Exchequer Court Act whereby it is pro-
vided that the court shall have original exclusive
jurisdiction to hear and determine every claim against
the Crown arising under any law of Canada; that is
to say, taking the Act as a whole, every claim against
the Crown as represented by the Government of
Canada arising under any law of Canada.

Now that this is a claim against the Crown does not,
it seems to me, admit of any question. That isexactly
what the statute gives to John Yule, the Younger, and
to his legal representatives, for it states in terms that
at the end of the fifty years mentioned therein he or
they may claim and obtain from Her Majesty, Her
heirs and successors, the full and entire value of the
said bridge, toll-house, turnpike and dependencies,
exclusive of the value of any toll or privilege.

The second question arising upon the construction
of the clause of The Eaxchequer Cour Act to which
reference has been made, is as to whether or not it is
a claim against the Crown as represented by the
Government of Canada; and that depends upon the
construction of the 109th and 111th sections of The
British North America Act, 18617. By the 111th
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section thereof it is provided that Canada shall be
liable for the debts and liabilities of each province
existing at the Union. .Was the obligation created by
the statute 8 Victoria, chapter 90, to compensate, in the
event that has happened, John Yule, the Younger or
his representatives for the value of this bridge and its
dependencies a liabilitiy of the late Province of Canada
existing at the Union? That question must, it seems
to me, be answered in the affirmative. But it is
argued that under the 109th section of The British
North America Act, 1867, the bridge and its depend-
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encies passed to the Province of Quebec subject to -

some interest or lien of the suppliants therein or
subject to some trust on the part of the Government
of Quebec to compensate the suppliants for the same;
and that therefore the Giovernment of the Province of
Quebec is, and the Government of Canada is not, liable
for this claim. With that conclusion I do not agree.

The statute in terms says that on tlie expiry of the

term of fifty years, the bridge, toll-house, turnpike and
dependenciés and the ascents and approaches thereto
shall be vested in Her Majesty, Her heirs and
successors and be free for public use. No lien or
interest of any kind is by the Act reserved to the said
John Yule, the Younger, or his representatives. All
that he is given is a right to claim and obtain from
Her Majesty the value of thé bridge and its depend:
encies exclusive of the value of any toll orf privilege.
It is not necessary in this chse; to decidé whether or

not the bridge and its depende-ncles pasged to the

Province of Quebec under the 109th sebtlon of The
British North America Act, 1867 or to determind
whether or not under some prov1s1on of that Act the
Province of Quebec is, or tlié Provinceés of Ontario and
Quebsc cotijointly 4re; lidble to méke good to thé
Governinent of Catlada afiy stim Whicki it thay pay in
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discharge of the claim created by the statute. What
seems clear is that the suppliantshave by virtue of the
statute of the late Province of Canada 8 Victoria,
chapter 90, and section 111 of The British North
America Act, 1867, a claim against the Crown as
represented by the Government of Canada. But to
come within that part of clause (d) of the 16th
section of The FExchequer Court Act now under
discussion, the claim must not only be against the
Crown as represented by the Government of Canada,
but it must arise under a law of Canada. Does this
claim arise under a law of Canada? Now I am in-
clined to the opinion that the Act 8 Victoria, chapter
90 is not as a whole one that could be called a law of
Canada. The River Richelieu at the point where the
bridge is constructed is not navigable, and even if it
were, it is possible that the local legislature might
give authority to construct such a bridge as that in
question subject to any interference with navigation
being sanctioned and made lawful by the Parliament
of Canada or By His Excellency the Governorin Council
acting under an Act of Parliament making provision
therefor. There fs, howerver, as I have stated, no ques-
tion of navigation here, and the work is local and pro-
vincial ; one that would now be within the legislative
authority of the Legislature of Quebec. In that sense
the statute 1s, as a whole provincial, and cannot, it
seems to me, be said to be a law of Canada. Butif I
am right that the obligation created by the statute to
compensate. in the event that has happened, John
Yule, the Younger, or his representatives for the value
of the bridge and its. dependencies was within the
meaning of the lllth section of The British North
Americy Act, 1867, a llablhty_of the late Province of
Canada, existing at the Union, then it is-by virtue of
the latter Act that the claim arises, and the Crown, as




VOL. YI,} EXCHEQUER COURT. REPORTS.

represented by the Government of Canada, becomes
liable, and that section is, I. thmk in that respect, a
law of Canada.

I am, therefore, of opinion that on the true construc-
tion of clause (d) of the 16th section of The Exchequer
Court Act this is a claim against the Crown as repre-
sented by the Government of Canada, arising under a
law of Canada. '

That brings us to the question raised by the.third
paragraph of the statement of defence as to whether
or not the ascertainment by arbitration of the value.of
the bridge and its dependencies is an unfulfilled con-
dition precedent to the suppliants’ right to claim or
obtain any compensation from Her Majesty,or to main-
tain this action. It is of bcouree‘the duty of the court
to say whether a defence pleaded is good or bad in
law, and not to say whether it is one that ouwht 1n
fairness or good conscience to be pleaded But I may
perhaps be permltted to add that in a case such as
_this, where the Crown's faith has been solemnly
pledged by an Act of the legislature, and where the
supphants have at. all times. been ready to proceed
either in the manner prescribed by the Act, or by pe-
tition of rlght and where the governments of the
provinces on one or both of which the burden of the
clalm may ultimately ; fall have expressed a desu'e that
the matter may be determined’ by, petition of right,
and not by arbltratlon, and where the suppllants with
knowledge thereof, have presented thelr petition of
right and have prayed that a ﬁat be O'ranted or in the
alternatlve that an arbitrator "be appomted by the
Crown, and have named then' arbltrator in case that
course should be adopted and the Orown on that petl-
tion has granted its ﬁat that *right be, done N
should deem it an unhappy state of the law, if; under
such a state of facts, the court were compelled to de-
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clare that the Crown could now successfully invoke
against the suppliants’ petition the fact that the
amount of the claim had not been determined by
arbitration. - Whether but for what has taken place
between the parties that defence could have been
successfully set up need not now be considered. That
is a question as to which there might be room for
some difference of opinion. But it does not now arise.
‘While the parties could not by consent give the court
jurisdiction of the matter, if otherwise it had not juris-
diction, yet it was open to them in respect of a claim
over which the court has jurisdiction, to waive a pro-
ceeding prescribed by the statute for determining the
value of the bridge and its dependencies, and this, it
seems to me, has been done; and it is now too late for
the Crown toobject that the petition may not be main-
tained because there has been no reference to arbitra-
tion. It will, however, be proper, I think, to take such
steps as will practically give the same proceeding as
that prescribed by the statute. There will be judgment
for the suppliants with costs; but the question of the
value on the 29th of March, 1895, of the bridge, toll-
house, turnpike and dependencies, and the ascents and
approaches thereto, exclusive of the value of any toll
or privilege will be referred for enquiry and report to
three special referees, whose names I will give to the
parties before the minutes of judgment are settled.

I have not considered the question of title, because
subject to the production of certain original documents,
the Crown seems to be satisfied that the suppliants
have title; but if any question arises as to that, or as
to the share of any one of the suppliants in the amount
of the compensation to be ascertained, there will be a
reference to the Registrar of the court for enquiry and
report as to that.
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There is also a ques_tidn of interest, but T shall 1898
* reserve it until the case comes again before the court yoie
~on a motion for judgment upon the report of the special -
referees, and I shall extend the time for appealing from Quesw,

this judgment until thirty days after the entry of measons
final judgment upon their report. 5 '~ Judgment.

| Judgment accordingly.
Solieitor for supplia,nts: R. V. Sinclair.

'S_olicitor fo;: respb‘ndent: E. L. Newcombe.
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1898  THE ALLIANCE ASSURANCE COM-

iy, PANY..oin reeneen. | SUPPLIANTS;
T AND
HER MAJESTY THE QUEEN........... RESPONDENT.
Appeal—Eaxtension of Time—Grounds of refusal—Solicitor’s Affidavit—
Practice,

Judgment against suppliants was delivered on the 17th of January,
and the time allowed for leave to appeal by the 51st section of The
Exchequer Court Act expired on the 17th of February. Onthe
22nd of April following, the suppliants applied for an extension
of the time to appeal on the ground that before judgment the
suppliants’ solicitor had been given instructions to appeal in the
event of the judgment in the Exchequer Court going against
them. There was no affidavit establishing this fact by the
solicitor for the suppliants, but there was an affidavit made by
an agent of the suppliants stating that such instruetions were
given and that he personally did not know of the judgment being
delivered until the 27th of Maxch.

Held, that the knowledge of the solicitor must be taken to be the
knowledge of the company, that notice to him was notice to the
company, and that as between the suppliants and the respondent
the matter should be disposed of upon the basis of what he knew
and did and not upon the knowledge or want of knowledge of
the suppliant’s manager or agent as to the state of the cause,

* Order refused.

APPLICATION for extension of time for leave to
appeal.

The grounds upon which the application was made
appear in the reasons for judgment.

May 2nd, 1898.

A. Ferguson Q C., in support of motion, cited Collins
v. Vestry of Paddington (1); Clarke v. The Queen (2);
Annual Practice (1897) p. 1116.

(1) 5Q. B. D. 368. (2) 3Ex. C. R. 1.
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E. L. Newcombe Q.O.,~éon£a~a relied on Cusack v. 1898

London & North Western Railway Company (1). " Tare
' " ALLIANCE
ABSURANCE
THE JUDGE OF THE EXCHEQUER COURT now (May Company
23rd, 1898) delivered judgment, e

This is an application by the suppliants to extend QUEEN
the time for an appeal to the Supreme Court of Canada neason-
from a judgment -of this court of the 17th of "‘“‘Em‘m‘
January last. The application was made on the
22nd of April, on the ground that the general
manager, 'in Canada, of the Alliance Assurance
Company did not know of the judgment until the
27th of March, and that before judgment the com-
pany’s solicitor had been given instructions to take
the necessary steps to appeal to the Supreme Court in
the event of the judgment in this court being against
the company. Mr. Hanson, an insurance adjustor,
who acted as agent for the suppliants in the prosecu-
tion of the petition, states that such instructions were
given by him, and that he did not know of the judg-
ment uutil the 27th of March.  There is no affidavit
from the solicitor, but it was stated by the suppliants’
counsel in explanation of that fact, that the solicitor
had no recollection of any such instructions having
been given to him, or of being aware whether the
suppliants intended to appeal ornot. That thesolicitor
had notice of the judgment is not denied. At the time
the judgment was given there were petitions of right
by two other assurance companies pending in the
court, which it had been agreed should abide the result
of the present action, the suppliants’ solicitor being
the solicitor in the three actions. After the time for
appealing herein had expired the two other petitions
were dismissed after notice to the suppliants’ solicitor, -
and the costs in the three cases were duly taxed.

1) [1891] 1 Q. B. 347.




128 EXCHEQUER COURT REPORTS. [VOL. VL

1898 Now it is clear that the knowledge of the solicitor
Tag  must be taken to be the knowledge of the company,
ALLIANCE that notice to him was notice to the company, and that

ASBURANCE R
Company as between the suppliants and the respondent the

ryg  Tatter should be disposed of upon the basis of what he
QuerN.  knew and did, and not upon the knowledge or want of
Reasons  knowledge of the suppliants’ manager as to the state
Judgment. of the cause. If the application were supported by an
affidavit of the solicitor showing that there had been
some misunderstanding or offering some explanation
for the delay, the matter would perhaps stand in a
different position. As it is I do not think sufficient
grounds are shown to justify the order asked for.
The application will be refused, but, under the

circumstances, without costs.

Application dismissed.
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TORONTO ADMIRALTY DISTHKICT.

JOSEPH A. McCELHANEY AND OTHERS..PLAINTIFFS;
AGAINST

THE SHIP “FLORA”..c.cvieeeeerevcniaennns DEFENDANT.

Seamen’s Wages— Lien— Musician,

In the absence of a contract to pay him wages a musician is not a
“geaman” within the meaning of The Merchant Shipping Act,
and therefore is not entitled to a maritime lien for bis services.

THE plaintiff and five others were musicians and had
an arrangement with the Master of the boat that they
should have the privilege of meals and staterooms on
the boat, and the right to collect from passengers
gratuities for musical entertainment furnished.

The owner did not dispute the claim, but other
claimants intervened and objected that the plaintiffs
had no maritime lien and were not seamen within the
- Act.

The trial of the case took place at 8t. Thomas on
the 29th day of October, 1897.

J. A. Robinson for plaintiffs.
W. K. Cameron for other claimants intervening.

McDougall L.J., delivered judgment as follows :—
This is a claim by Joseph McElhaney and five other
plaintiffs to recover for their services on the Flora as
musicians during part of the season of 1897,
- The evidence shows that they had an arrangement
with the Master of the boat that they should have the
privilege of meals and staterooms on the boat and the

right to collect from jpassengers gratuities for musical

entertainment on board the boat. No evidence was.
9
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1898  given to show that there was any contract to pay them
McEcmaney wages, and I must therefore hold that they are not
Tap Gpre S¢omen within the meaning of The Merchant Ship-
Prora. ping Act, and are not entitled to claim any sum for
Beasons their services on the said boat nor are they entitled to
Judgment. get up a maritime lien.

—

Judgment accordingly.
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TORONTO ADMIRALTY DISTRICT.

 MATTIE CONNOR.cooommrurrerensisnnnnens . PLAINTIFF;

AGAINST

THE SHIP “FLORA"..cccecoqiirevserennes. DEFENDANT.

W ages—Saleswoman—Seaman.

Held :—The word “seaman” as wused in the 2nd section of The
Merchant Shipping Act, 1854, and The Inland Wathers Seamen’s
Aet (R. 8. C. ¢. 75) includes a person in charge of a con-
fectionery stand on board a vessel, and who was engaged by
the owner of the boat to perform these services,

THIS was an action brought by the plaintiff torecover
against the boat for services rendered her on board the
vessel, as in charge of the confectionery stand. The

evidence showed an engagement between her and the

owner of the boat.
The claim was disputed at the trial on the ground
that no lien existed for the claim.
-~ The trial of the case (consolidated with others) took
place at Windsor, on the 13th day of November, 1897.

J. Hanna, for plaintift';
W. K. Cameron, for claimants intervening.

McDougall, L.J. now (22nd January, 1898) delivered
judgment.

The plaintiff was éngaged to look after the confec- :

tionery stand, and performed services for about six
weeks, I think I must allow her something. This
vessel was an excursion and passenger boat, and as such
had to employ persons in various capacities to enable
the ship to .successfully carry on the line of business

she }Iéa.d entered upon. The language of section 2 of
9
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The Merchant Shipping Act, 1854, is very broad’
for the purposes of the Act itis declared that “ seaman ”
shall include every person (except masters, pilots and
apprentices duly indentured and registered) employed
or engaged in any capacity on board any ship. Our
own Irland Waler Seamen’s Act, R. 8. C. chap. 75,
in the interpretation clause defines * seaman ” as every
person employed or engaged in any capacity on board
any ship, except masters or pilots. There appears,
therefore, to be no reason why this young woman
should not rightfully claim a maritime lien for any
wages due her. She wasengaged by the owner of the
boat to perform these services on board the boat, and

" to the extent of a just amount will be entitled to rank:

along with the other members of the crew.

I have considered ithe evidence as to the alleged
contract for $256 per month; it is not entirely satis-
factory. I shall allow her, however, the sum of $25 in
all for her services and disbursements in returning to-
Detroit.

Costs will be reserved to be settled in the final
decree. '

Judgment accordingly.
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© TORONTO _ADMIRALTY DISTRICT.

WALTER W. BROWN...occe.ecoveruerienn.. PLAINTIFF;
AQAINST A |
THE SHIP “ FLORA .. ...... ©ecesersres DEFENDANT.

4 Seamen’s W aqes—*Watchman—Lwn

The caretaker! of & Bhlp not 111 commission is not a “seaman,” and

has no lien- for his wages.

THIS is an actmn brouo"ht by the plaintiff for éervic‘és‘ ‘

as watchman upon the above named boat during the

~winter of 1896-7, while such boa,t was lymw dlsmantled.

at her dock in Detroit. .~ "

The owner did not dlspute the claim, but other
claimants intervening. ob]ected that no mantlme lien
existed in respect of it.

The facts of the case are set out in the reasons for

judgment.

¢ The trial of the action took place at Wmdsor on the ‘

18th day of November, 1897.
J. Hanna for plaintiff;

Ww. K. Cameron for other claimants intervening.

MCDOUGALL L.J. now (January 22nd 1898) de-
livered judgment. : :
~ This is a claim by the plaintiff for acting as watch-
man upon .the Flora. during the winter of 1896-7,
while such vessel was lying dismantled at her dock in
Detroit. The dutics performed were keeping the vessel

clear of snow and pumping out any water-that accumu-’

lated in the hull. THe states he visited the ship every
- day for some. months, and he claims that he is entitled
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to a maritime lien for his wages, no portion of which
has been paid to him.

I do not think that for these services he can claim to
rank as a seaman, 2ven within the broad lines laid
down in the cases. I regard his services as being those
of a landsman or shore laborer engaged by the owner
to perform the duties of a watchman. The vessel was
not in commission or even preparing for a voyage ; she
was dismantled, portions of her machinery had been
removed ; she had neither master nor crew and though
still a ship in a legal sense was little better than a hulk.

I have been unable to find any express English
decisions upon the status of a watchman under these
conditions, but have been referred to several American
cases, in all of which such claims are declared not to
be maritime liens (1).

I must therefore disallow this claim.

Costs will be reserved to be settled in the final
decree.

Judgmen! accordingly.

(1) The Harriet, Oleott, (U.8.) Gurney v. Crockett, Abb. 490 ;
229 ; the John T. Moore, 3 Wood. The Island City, 1 Lowell (U.S.)
(U.8.) 61 ; Phillipsv. The Thomas 375,

Seattergood, 1 Gilp, (U.8.) 1;
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TORONTO ADMIRALTY DISTRICT.

THE SHIP OWNERS' DRY DOCK '
COMPANY, &c., anp J. T. WING } PLAINTIFFS ;
& COMPANY..... ....................... . \

AGAINST

T BROWN s | DEFENDANTS

Necessaries—Maritvme Lien.

In the absence of a contract expressed or implied to build, equip or
repair within the meaning of section 4 of 24 Vict. 10 (Imp.), the
-court cannot entertain a claim for necessaries against a foreign
vessel, when such necessaries are supplied in the home port of
the ship where the owner resides.

THIS is a claim by one of the plaintiffs in the above
action for supplies furnished to the ship Flora con-
sisting of oils, rags, lamps, paints, hose, hardware,
carpets, bed linen, table linen, &c.—all articles coming
within the meaning of the term *mnecessaries.” No
express or implied contract was shown to exist on the
part of the plaintiffs to build, equip or repair within
the meaning of the statute.

" The owner did not dispute the claim but other
claimants intervened and objected on the ground that
the court had no _]urlsdlctmn, the supplies havmg been
furnished in the home port of the ship, and in the city
where the owner resided. '

The trial of the case took place at Wmdsor on the

13th day of November, 1897.

W. K. Cameron for plaintiff ;.
C. J. Leggatt for other claimants intervening.

\
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McDougall, L.J.,now (December 11th, 1697) delivered

Wixa & Co. judgment.
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This is a claim by J. T. Wing & Co., one of the
plaintiffs in the above action for articles supplied the
Flora consisting of paints, oils, rags, lamps, hardware,
hose, carpets, bed linen, table linen, chinaware, &c., &c.
These are all articles coming within the meaning of
the term ‘‘necessaries.” They are therefore recoverable
only under section 5 of The Admirally Court Act
1861, and being supplied to the owner in Detroit, the
home port of the Flora where the plaintiffs J. T. Wing &
Co. also reside and carry on business, they come within
the express exception stated in the statute, and there is
no jurisdiction in this court to entertain the claim.
The plaintiffs were not in possession of the ship at any
time nor did they possess any lien upon the vessel re-
cognized by this court. They were simply merchants
supplying on the order of the owner from day to day
the various goods and articles enumerated in the
bundle of invoices filed. There was no contract ex-
press or implied on the part of the plaintiffs to build,
equip or repair within the meaning of section 4 of the
Act of 1861.

Such a claim cannot be allowed.

Judgment accordingly.
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TORONTO ADMIRALTY DISTRICT. - 1897

. , Dec. 11.
R. 8. WILLIAMS anp THE LAKE

ERIE AND DETROIT RIVER% PLAINTIFFS;
RAILWAY COMPANY.....c..... e

AQAINST

N haed LT

Maritime Law—Lien— Necossaries—Home Port—24 Viet. Ch. 10 (Imp.).

A claim for money advanced to a foreign ship to pay for repairs,
equipment and outfitting is a claim for necessaries, but where
the work is done in the home port of the ship the court has no
jurisdiction, the same coming within the exception contained in

© wection 5 of The Admiralty Court Act 1861 [24 Viet. ch. 10
(Imp.)].

Payment by the agent of the owner satisties and discharges any lien
in respect to the original claim of workmen or supply-men to
the extent of such payments.

THIS was an action by the plaintiffs to recover money .
advanced to the owner of the ship to pay for repairing,
equipping and fitting out the ship priorto the placing
of the steamer, in the season of 1897, upon a route
agreed upon between the plaintiffs and the owner.

No special contract was made for these repairs, or
for the equipping, but the owher employed all the
workmen by the day and purchased and supplled all
material required.

The agent of the owner disbursed all the moneys
advanced by the plaintifis and instead of taking
receipts, procured from the parties what purported to
be assignments of their various accounts or claims to
one Williams, one of the plaintiffs in the action, and
who it is admitted was the agent of the plaintiff rail-
way company who advanced the moneys.
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The owner made no defence, but other claimants

Wiotiams against the ship intervened and disputed the claim of
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the plaintiffs. The facts of the case, the grounds of
objection by the intervenors and the arguments of
counsel are set out in the reasons for judgment.

The trial of the case was commenced at St. Thomas,
on the 29th day of October, 1897, and concluded at the
City of Windsor, on the 12th day of November, 1897.

W. K. Cameron for plaintifis ;

C. J. Leggatt for claimants intervening.

MeDougall, L.J. now (December 11th, 1897) delivered
Jjudgment.

This action is brought against the ship and the
owner, for an alleged claim on the part of the Lake
Erie and Detroit River Railway Company to recover
money advanced to the owner to pay for repairing,
equipping and fitting out the Flora prior to the placing
of the steamer in the season of 1897, upon the route
between Port Stanley and Cleveland on Lake Erie.
The facts of the case are briefly as follows:

The Flora was an American passenger steamer
registered at the port of Detroit. The plaintiffs,
a railway company, operating a road in Canada
and baving connections at Port Stanley and Windsor,
were desirous of making traffic arrangements for
freight and passengers with the owner of the Flora
whereby that vessel would ply between Port Stanley
and Cleveland in connection with the plaintiffs’
railway. The owner of the Flora was without means
to properly fit out the vessel. A traffic agreement was
formally entered into between the parties and also an
agreement in writing between the owner and the
plaintiffs in pursuance of which the plaintiffs were to
advance to the owner one thousand dollars (subse-
quently increased to two thousand dollars) for fitting




™~

VOL. V1 EXCHEQUER COURT REPORTS.

out the Flora for the season of.189%7. It was stipulated.

in this agreement that all the earnings of the Flora
after payment of running expenses were to be handed
over to the plaintiffs and credited from time to time in
1epayment of the aforesaid advances. The $2,000 was
expended in painting, repairing, furnishing and out-
fitting the steamer. No contract was made for these
repairs or for the equipping, but the nwner employed
carpenters, painters and other workmen by the day
and purchased and supplied all material required.
The agent of the owner disbursed all the moneys in
making payments to the various individual workmen
employed or merchants supplying goods, but instead
of taking receipted bills, he pi'ocu‘red the parties to
sign documents purporting to be assignments of their
various accounts or claims to cne E. S. Williams, a
plaintiff in this action. It is admitted that E. 8.
Williaris was the agent and representative of the
railway company, and that such assignments were
intended to inure to the benefit of the railway
© company.

The present action was commenced by the plamtlﬁ's
after the arrest of the Flora in a suit for wages by some
of the seamen. The Flora was arrested at Port Stanley,

Ontario. Several objections were taken to the plain-

tiffs’ right to recover: first, that the money was ad-
vanced solely on the credit of the owner in the home
port and its repayment specially secured by pledging
the earnings from freight and passengers. Such ad-

vances it is claimed, therefore, were not made on the.

credit of the ship itself. The express agreement it is
argued suppqrts‘ this contention.

A second objection is that the Flora is a foreign
ship proceeded against in a British Court of Vice-Ad-
miralty and that this claim for money advanced in the
home port to pay for such repairs, equipments and
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1897 outfitting also executed in such home port, is a claim
Wittiams for necessaries, and no action therefore can be main-
THEW'SHIP tained by the plaintiffs, the same coming within the ex-

Frora. ceptions contained in section 5 of The Admiralty Court
Reamons  Act 1861 (24 Viet. ¢. 10 Imp.) That section reads
Juagmens. as follows: “The High Court of Admiralty shall have
Jurisdiction over any claim for necessary supplied to
any ship elsewhere than in the port to which the ship
belongs unless it is shown to the satisfaction of the
court that at the time of the institution of the cause
any owner or part owner of the ship is domiciled in
England or Wales.”

The Heinrich Bjorn (1), determines that a claim
for necessaries under section 5 does not constitute
a maritime lien, and therefore where the owner of
a ship had parted with his interest in the ship
after contracting for necessaries, the purchasers took
the ship free from any lien for such necessaries.

The plaintiffs’ action weos dismissed with costs. The
Mecca (2) decides that an action ¢n rem may be main-
tained against a foreign ship if found in this
oountry in respect. of necessaries supplied to such
ship in a foreign port (not being the port to which
the ship belongs) whether or mnot such foreign
port be on the high seas. Lindley, L.J. in his judg-
ment, at page 109, says : “ If the ship whether English,
colonial or foreign is supplied with necessaries in her
own port, the probability is that there are persons
there to whom credit is given and who can be sued
there, but if the ship is supplied in some other place
the supplier of the necessaries (if he ‘does not obtain
cash on delivery, which may be impossible) is very
likely never to get paid at all.” Section 4 of our Ad-
miralty Act of 1891 defines the jurisdiction of the ad-

(1) 20 P. D. 44; 11 App. Cas. (2) [i895] P.D. at p. 109.
270,
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miralty side of the Exchequer Court and declares that '

“such jurisdiction, powers and authority shall be
exercisable and exercised by the Exchequer Court
throughout Canada and the waters thereof whether
tidal or non-tidal, or naturally navigable or artificially
made so,” &c., &ec. N _ ,

The term “mnecessaries,” may include money ad-
vanced for necessaries. In the case of the Albert Crosby
(1) it was held that where A being master and
sole owner of a vessel put in a shipwright’s dock
_ for repair and the shipwright refused to give up pos-
session till paid his claim, money advanced by B to
pay for these repairs can be recovered back in a suit
for necessaries. See alsothe Sophiq (2) -and also as to a
definition of necessaries the case of the Riga (3). Ido
not attach importance to the so-called assignments
held by the plaintiff Williams for the plaintiffs,
‘the railway company. It is admitted that the
actual cash was supplied to the owner, and that
his agent paid the workmen employed and also
paid a number of merchants for a portion of the sup-
plies furnished. Such payments satisfied and dis-
charged any original claims existing in favor of such
workmen or merchants sﬁp‘pl_ying goods to the extent
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of such payments. The assignments to Williams in °

my opinion do not alter the nature of the transaction
between the real plaintiffs, the railway company, and
the owner of the Flora.

That arrangement was to advance money to the
extent of $2,000 to enable the owner to pay for painting,
repairs, furnishing and otherwise fitting out the Flora.
The owner executed all work that was required by
hiring workmen and purchasing from several mer-
chants all materials needed. The wages were paid in

(1) 3A. &E. 37. - -~ (2) 1 W. Rob, 368.
(3) 3 A.°& E. 516,
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1897 cash by the owner, and so also were accounts for
Witirams material as far as the $2000 would permit. Wages
g G ©XPeDded in this way and materials so supplied, come
Frora. within the meaning of the term ' necessaries.”
Rensons The $2,000 being advanced by the plaintifts to the
Judgment. OWIET in the port to which the Flora belonged, and
~— being recoverable only as a claim for necessaries, the
express terms of sections 5 of 24 Vict. ¢. 10 (Imp.)
prevent the claim being sued for in this court.
The plaintiffs’ action will be dismissed with costs.

Judgment accordingly.
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WRIGHT, CROSSLEY & CO............. PLAINTIFFS; 1698
- AND ‘ ' JlEve_%.
T OMPANY oo LW PR | Davirpans.

Action to expunge a trade-mark— Plaintiffs out of jurisdiction-—Costs—
Refusal to order security for—Particulars.

On an application by the plaintiffs to expunge defendants’ trade-
mark from the register, the defendants, resident out of the juris-
diction, applied for and obtained an order for security for costs
against the plaintiffs, also resident out of the jurisdiction ; plain-

tiffs thereupon applied for a similar order upon the ground that
the matter was within the discretion of the court,

Held, that security should not be ordered against the defendants.

THIS was on application by plaintiffs for an order for.
security for costs against the defendants in a proceed-
ing to expunge a trade-mark from the register.

Both the parties to the proceeding were resident
without the jurisdiction of the court. After the
service of the statement of claim, an application was
made on behalf of the defendants for an order com-
pelling the plaintiffs to give security for the defend-
ants’ costs, and this order was granted. Plaintiffs
then applied for a similar order against the defendants.

June 28th, 1898.

C. J. B. Bethune for the application: The English
practice is to grant an order for security against either
party living out of the jurisdiction. (Jumes v. Lovel
(1); In re Compagnie Générale d Eau Minérales et de
Bains de Mer (2). Under the Ontario practice the
court has no discretion ; as soon as it is shown that
the pariy against whom the order is sought is with-

(1) 56 L. T. at p. 742, (2) [1891] 3 Ch. D. at p. 458,
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1898  out the jurisdiction of the court, the order will be
Crosstey Mmade of course. This is a case where the court should
TrE Royar, SXercise its discretion to grant the order asked for in
géﬁli the interests of justice. Both parties being domiciled
Comrany. abroad they ought to he treated on an equal footing.
womme . This case may be likened to a matter of interpleader or
suageent. Teplevin. Tt is the practice in Ontario in interpleader
proceedings to grant security against any party who is

out of the jurisdiction. (The Kunickerbocker Trust

Company of New York v. Webster {1).)

J. F. Smellie, contra, relied upon the Anvual Practice
189%, at p. 1152, and cases there cited.

Mr. Bethune replied.

THE JUDGE oF THE EXxCHEQUER COURT.—I feel that
I cannot entertain the application made by the plain-
tiffs for an order calling upon the defendants to give
security for costs to the plaintiffs simply because the
former are resident without the jurisdiction ; and the
application, therefore, must be dismissed. But as this
is the first occasion when the question has been raised
before me, I will dismiss the application without

costs. ¥

*REPORTER’S NoTE.—Upon application by the defendants in this
case, an order was made directing the plaintiffs to give particulars of
the date of the first user in England of the word “ Royal” as applied
to Bakirg Powder, and the names of the places, other than England,
where it had been used, together with the dates of user in such places,

(1) 17 Ont. P. R. 179.

— e o iane | T
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THE QUEEN ON THE INFOI}LEI\I/\[T.%-] - 1698
TION OF THE ATTORNEY-G e
"RAIL FOR THE DOMINION OFI PLAINTIFF;  May30.
CANADA eeersoeevrin o s

. AND
FANNY HALL AND ROBERT WOOD. DEFENDANTS.

Title to land— M istake—Lessor and lessee—Estoppel.

‘Where a person is in possession of land under a good title, but,
through the mutual mistake of himself and another person claim-
ing title thereto, he accepts a lease from the latter of the lands in
dispute, he is not thereby estopped from setting up his own title
in an action by the lessor to obtain possession of the Jand. In
such a case the Crown being the lessor is in no better position in
respect of the doctrine of estoppel than a subject,

INFORMATION of intrusion to recover possession of
certain lands.

The facts of the case are stated in the reasons for
judgment.

May 11th, 1897,
The case came on for trial this day.
Juna 21st, 1897.

The case was referred to a special referee for enquiry -
and report as to the title, He subsequently reported
the title to be in the defendant Fanny Hall.

February 21st, 1898,

The case was argued on a motion by‘ way of appeal
by the plaintiff from the referee’s report, and on a
further motion by the defendant, Fanny Hall, to con-
firm the same.

F. A. Magee in support of the appeal :
The learned referee erred in finding the issue of
title in favour of defendant Fanny Hall. The defend- .

‘10
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1898  ant Hall's predecessor in title having accepted a
Tur lease from the Crown and paid rent under it, it is not
QUE_F‘N now open for her to set up her title as against the
Hatn. Crown. Charles McCaffrey, under whom the defend-
Argument ant Hall claims, was not satisfied with the imperfect
" title which he had to the lands in dispute, and so in
order to retain possession of them he applied for and
obtained a lease from the Crown. I submit, therefore,
that under the authorities his successor in title is
estopped from setting up any title in McCaffrey
anterior to the date of the lease from the Crown.
McCaffrey’s possession at the time he conveyed, or
attempted to convey, the lands in dispute to the
husband of Mrs. Hall was referable solely to the lease
from the Crown. The defendant’s husband was aware
of the flaw in title, and it is in evidence that at the
time McCaffrey executed the deed to David Hall, he
handed Hall the lease to him from the Crown.
Clearly, then, there are no equities subsisting in favour
of the defendant Fanny Hall. He cites Cababé on
Estoppel (1) ; Malone v. Wiggins (2) ; Doe d. Bullen v.
Mills (8); Van Deusen v. Sweet (4); Cooke v. Loxley

(5); Cole on Ejectment (6). -

As to the equitable interference of the court on the
ground of mistake, the ntmost good faith was observed
on the part of the Crown, and the acceptance of the
lease was not brought about by any misrepresentation
or suppression of facts. The evidence shows that it
was McCaffrey himself who first applied for the lease.
Under these circumstances, the court will not lend the
aid of its equitable jurisdiction to the defendant Fanny
Hall. (Sneli on Equity (56). Furthermore, I submit
that under the reservations in the grant to the Canada

(1) Page 25. (4) 51 N. Y. 378.
(2) 4 Q. B. 367. (5) 5T. R. 4.
(3) 2 A, & E. 17. (6) P. 213.

(5) P. 537,
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Company, the Crown properly resumed possession of
the lands in dispute in 1847 by setting up’boundary
stones indicating that it must be regarded as Ordnance
lands. I submit that, under 7 Viet. ¢: 11, sec. 2, the
lands were properly revested in the Crown by the
setting up of Ordnance stones in the year 1847, iong
prior to.the lands having become vested, as is alleged,
in the defendant Hall's predecessor in title.

[BY THE CoUurr.—Did the Crown exercise any act of
possession after the setting up of the boundary stones
inthe year 1847 ?|

There is no evidence of possession except the giving
of the lease. No doubt the Ordnance officers con-
sidered that the setting up of the boundary stones was
sufficient to vest the lands in the Crown under the
Act. :
A. E. Fripp, contra: I submit that where a party is
in possession of land and such possession is referable
to a good title, the mere fact of him taking a lease
under mistake of his title from another person claim-
“ing the land does not preclude him from setting up

his former title in an action for possession. He cites
Everest and Strode on Estoppel (1) ; Bigelow on Estoppel
(2); Smith v. Modeland (3).
With reference to the Ordnance Vesting Act passed
in 1843, that Act simply empowered the principal
‘officers of Her Majesty’s Ordnance to take possession
-of lands for the purposes of the canal which had not
been previously granted by the Crown. Now these
"lands had been conveyed to the Canada Company by
the Crown prior to 1847, and therefore did not come
within the operation of that Act.

Then, the stipulation in the grant to the Canada
Company for arbitration, in case the Crown resumed
possessioh of the lands, has not been observed.

(1) Pp. 252, 257. (2) P.b27.
(3) 11 U. C. C. P. 387.
1034 )
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But even if the provisions of the Ordnance Vesting
Act could be applied to the lands in question, they
have not been so fulfilled as to give the Crown posses-
sion of such lands. Under section 14 of the Act they
should have entered and surveyed the lands and duly
treated for them. Furthermore, section 17 required
an enrollment of all lands that had been taken. There
1s no evidence to show that these provisions have been
complied with. I submit that the only way that these
lands could have been taken was in the manner set
forth in the Act.

Mr. Magee replied: We rest our case upon the
planting of the posts or boundary stones in 1847.

THE JUpGE OF THE ExCHEQUER COURT now (May
30th, 1898) delivered judgment.

Two questions are presented for decision by this
case. First: Is the title to the lands described in the
information as being part of the south half of lot No.
4 in the second concession of the Township of Nepean,
in the County of Carleton, and Province of Ontario, in
the Crown or in the defendant Fanny Hall? And,
secondly : If thetitle to such lands is in the defendant
Fanny Hall, is she estopped, as against the Crown,
from setting up such title ?

On the 12th of October, 1841, lot No. 4 in the
second concession of the Township of Nepean in the
County of Carleton, including, as has been said, the
lands in question in this case, together with other
lots, was granted by the Crown to the Canada Com-
pany in pursuance, it appears, of an agreement made
as early as the year 1826. There was in the grant no
reservation of any portion of the said lot or any
description of it except as has been stated, viz.: “ Lot
“No. 4 in the second concession of the Township of
“Nepean and County of Carleton.” There was, how-
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ever, a condition attached to all the lands including
lot No. 4, that passed by the grant, viz.: “Provided
“ always that if any of the several lots or parcels of
“ land [hereby granted by us to the said company,

“ their successors or_assigns, or any part thereof, shall’

“ be required for canals, roads, the erection of forts,
‘ hospitals, jarsenals, or any other purpose connected
“ with the defence or security of our said province,
“ then all and every the jsaid lands which may be so
“ required for anyjor either of the purposes aforesaid,
“ ghall revert to and become' vested in us, our heirs
“ and successors, upon arequisition for the same being
“ made, either by an Act of the Legislature of our
“gaid province, or by ‘the Governor, Lieutenant-
“ Governor or person administering the Grovernment
“ of ourzsaid province or by his direction—AND this
“ our grant of such lands, as shall be so required, shall
“ upon and after’such requisition be made be null and
“ void?and of none effect, anything herein contained to
“ the contrafy in any wise notwithstanding.

“ And we do hereby declare that in any such event
“ we, our heirs. and - successors, shall name and
“ appoint one arbitrator who shall in concurrence with
“ an arbitrator to be appointed by the said Canada
“ Company or their grantees, or lessees, and a third
¢ aybitrator to be chosen by such arbitrator as afore-
“ gaid, determine what price it is reasonable should be
“spaid §by tus our heirs and successors to the said
“ Canada Company, their grantees ‘or lessees, for any
“lands that may be so resumed by us, our heirs and
“ successors, which determination’ shall be made by
“ the voice of the majority of the said arbitrators.”

On the 9th of December, 1843, was passed, the Act
7 Vict. ¢. 11 intituled * An"Act for vesting in the prin-
“ cipal officers in [Her Majesty's ordnance, the -estates

“and property therein described, for granting certain
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1898  “powers to the said officers, and for other purposes
Tag  therein mentioned.” By this Act there was vested
QUEEN  jp the principal officers of Her Majesty’s ordnance the
Hatr. canal commonly called the Rideau Canal, made and

Reasons coOnstructed under and by virtue of the powers and
- audgmene. authorities contained in the Act of the Parliament of
the late province of Upper Canada, passed in the
eighth year of the reign of His late Majesty, King
Greorge IV, and intituled “ An Act to confer upon His
Majesty certain powers and authorities necessary to
the making, maintaining, and using the canal intended
to be completed under His Majesty’s directions for con-
necting the waters of Lake Ontario with the River
Ottawa, and for other purposes therein mentioned,”
and the lands and other real property, lawfully pur-
chased and taken, or set out and ascertained as neces-
‘sary for the purposes of the said canal, from the Crown
lands or reserves, or clergy reserves, under the
authority of the said Act, and more especially those
marked and described as necessary for the said pur-
poses on a certain plan lodged by the late Lieutenant-
Colonel By, of the Royal Engineers, the officer then
employed in superintending the construction of the
said canal, in the office of the Surveyor-Greneral of the
said late province, and signed by the said Lieutenant-
Colonel By, andnow filed in the office of Her Majesty’s
Surveyor-General for this province, and all the works
belonging to the said canal, or lying or being on the
said lands.

There was, howerver, a proviso to the first section of
the Act by which such lands were vested in the prin-
cipal officers of Her Majesty’s Ordnance, to the effect
that nothing in the Act should extend “o or be construed
to extend to vest in the said principal officers any
lands which might before the passing of this Act, have
been granted by Her Majesty, or Her Royal predeces-
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sors, to any other person or party, unless the same
should have been, subsequently to such grant, law-
fally purchased, acquired or taken for the purposes of
the Ordnance D_epartmqnt, nor to impair, diminish or
affect any right, title or claim, vested in or possessed
by any person or party at the time of the passing of
the Act, to, in or upon any lands or real property
whatsoever, nor to give the said principal officers any
greater or better title to any lands or real property
_ than was then vested in the Crown or in some person
or party in trust for the Crown. This proviso applies
to the lands in controversy.

On the 9th of June, 1851, the Canada Company con-
veyed lot No. 4 in the second concession of the town-
ship of Nepean, above referred to, to James O’Rourke,
of the Township of Nepean and County of Carleton.
On the 11th of October, 1856, James O’'Rourke and
Honora O'Rourke by deed of indenture conveyed  to
Charles McCaffrey, of the Township of Nepean, the

south half of lot No. 4, aforesaid. On the 18th of May, ~

in the year 1888, Charles McCaffrey conveyed to
David Hall, of the Township of Nepean, in the County
of Carleton, the said south half of lot No. 4, and it is
admitted that the defendant Fanny Hall is in pos-
session of the lands. in question under the last will
and testament of her late husband, the said David Hall,
Against this title it appears that some time prior to
the 1st of September, 1848, the lands in quéstion had

been set off for the puposes of the Ridean Canal, but -

when this was done does not appear. It is, however,
obvious that any such setting off in order to be
effective against the grant of the Canada Company of
the 12th of October, 1841 would have to have been
made in accordance with the terms of that grant, and
this does not appear to have been done. In October,
1847, the officers of the Ordnance Department believing
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1898 no doubt that the portion of the south half of lot No.
Tz 4, which is in question in this case, had been duly set
QUEEN  off for the purposes of the Rideau Canal, set up boun-
Hain.  dary stones upon the same which have remained there
Reasons Until this day. There is no evidence, however, that
Juagment. the Canada Company or its assigns were ever put out
of possession of the land, and later and for some years
prior to the date of the lease to which reference is
about to be made, Charles McCaffrey was in possession
of the whole of the south half of lot No. 4, and occu-.
pied it down to the river. On the 30th of Junuary,
1877, Charles McCaffrey being, as has been stated,
then in possession of the south half of lot No. 4,
accepted from the Crown a lease of the portion now
in dispute. By this lease the said Charles McCaffrey
was to have and hold the said piece of land during
the pleasure of Her Majesty, the lease being deter-
minable at any time by Her Majesty, and the lessee
covenanted, amongst other things, not to assign or sub-
let withous leave. McCaffrey paid rent for two years,
and when he conveyed the land to David Hall he
handed Hall a copy of the lease; but there has been no
assignment of the lease in accordance with its terms,
and there is no evidence that the Crown has assented
to any such assignment or subletting, or has watved
the effect of the covenant therefor.

Itis clear, I think, that the setting up of the boun-
dary stones in October, 1847, was not sufficient, under
the circumstances, to give the Crown title to the land
in question, and there is no evidence of any other
steps or proceedings being taken to acquire it or to
divest the title of the Canada Company or its assigns.
On this branch of the case the defendant Fanny Hall
is, I think, entitled to succeed.

With refereitce to the question of estoppel, it is
clear no doubt that if McCaffrey had been put in pos-
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-session of the lands under the lease from the Crown
he could not now dispute the Crown's title, and that
the defendant, Fanny Hall, is not in any better
position in this respect than her predecessor in title
would -have been. But McCaffrey being at the time
in possession, and the lease having been taken by him
under a mistaken view on the part of the Crown and
of himself as to their respective rights in the lands now
“in dispute, McCaffrey would not have been, I think,
estopped from setting up his own title, and in a like
manner the present defendant Fanny Hall is not
estopped from setting up a title which has come to her
through him. If the possession had come to Mr. Me-
Caffrey and his successors through the mutual mistake

made, then, of course, the defendant Fanny Hall

ought not to be allowed to plead the mistake without
the possession being restored to the Crown ; but the
defendant and her predecessors in title having been in
possession prior to the time when by mutual mistake
the lease was entered into, the Crown is not put to
any disadvantage by the defendant being left in pos-
session, while on the other hand to put the defendunt
out of possession would be to 'give the Crown an
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advantage from a mistake that was mutually made. I

am, therefore, of opinion to confirm the report of the
learned referee and to dismiss the information against
the defendant, Fanny Hall, and with costs.

The other defendant, Robert Wood, did not appear,
and the]Crown is entitled to judgment against him by
default, but without costs.

Judgment accordingly.

Solicitor for plaintiff: D. O’ Connor.

Solicitor for defendant Hali: A. E. Fripp.
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TORONTO ADMIRALTY DISTRICT.

1898

et ARTHUR HEMINGER.......... .ccccov. . ...PLAINTIFF;
uly 14,

Y.
THE SHIP “ PORTER.”

Maritime law—Collision— Wrecking-tug at anchor—Waich and lights—
Negligence.

A wrecking steamer was lying at anchor during the night over a
sunken wreck in mid-channel, about a mile and a quarter north
from Colchester Reef lighthouse,on Lake Erie. The existence of
the wreck was well known to mariners sailing upon the lake.
While the steamer was working on the wreck, there was no light
exhibited at that point by the lighthouse keeper, but it was his
custom to put a light there during the absence of the wrecking
steamer. Upon the night in question the wrecking-steamer had
a white light burning on the top of her pilot-house. The night was
clear with a light breeze from the north-north-east. The Porter:
a three-masted sailing vessel of seven hundred and fifty tons
burthen, was pursuing her voyage, light, up the lake from Buffalo
to Detroit, She had all her canvas set and was making between
two and a half and three and a half miles an hour when she
collided with the wrecking steamer so lying at anchor. It was
proved that the wrecking steamer had no anchor-watch on deck
at the time of the collision, and there was some contradiction
upon the evidence as to whether the light on the top of her pilot-
house was burning brightly at the time. It was also proved that
the Porter was slow in answering her helm when light, and that
the look-out on the Porter did not see the wrecking steamer until
it was too late to so manceuvre the Porter as to avoid a collision.

Held, 1, That the wrecking steamer’s light satisfied the regulations,

2, That there was no duty upon the wrecking steamer to maintain
an anchor-watch under the circumistances, and that the sailing
ship was solely responsible for the collision which was to be
attributed to the negligence of those on board of her.

'THIS was an action for damages by collision brought
by the owner and master of the steam tug Fern
against the ship Porter.
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The case was tried at the city of Windsor, before
His Honour Judge McDougall, Local Judge of the
Toronto Admiralty Dlstrlct on the 25th day of March,
A.D. 1898.

H Clay for the plaintiff ;

The affirmative of the issue is really on the defend-
ant. The collision is admitted. The plaintiff’s ship
was resting, and the defendant’s ship was moving,

and the main question is whether there were lights on |

the resting ship or not.

[His Honour having ruled that thé burden of plOOf
was on the moving ship, the defendant’s evidence was
gone into, and afterwards the plaintiff’s.]

J. E. O'Connor for the defendant ship:

The evidence shows clearly, and in fact it is admitted,
that the tug Fern did not comply with the require-
ments of the regulations as to the light to be carried
by a vessel under 150 feet in length when at anchor.
1tis also admitted by the Fern that she had no anchor-
watch set on deck at the time of and one half-hour
previous to the collision, and consequently no effort
was made by the ringing of a bell or otherwise to
warn the Porter of the whereabouts of the Fern. It
is also in evidence that it was, what is called in nauti-
cal language, a “dark night,” inasmuch as there was
nomoon. The Fern, therefore, on the admissions of her
own witnesses was at fault in both these particulars.
Although it is true that the rule is, between a moving
vessel and one at anchor, where a collision occurs,
that the onus is upon the moving vessel to show that
the collision was not caused by its negligence, yet I
submit that the moment it is ehown by the evidence
that the light of the Fern was not placed where the
regulations required it to be, and that the Fern had
not a lookout on deck as required by the regulations,
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1898 the onus was shifted from the ship Porter to the
Hesingsr owner of the tug Ferm, and that it was for him to
Tug §gre SROW in what particular the negligence of those on
Porrer. board the Porter either caused or contributed to the
Argument collision. It is submitted that there is no affirmative

" evidence showing that the lookout on board the Porter
was not attending to his duty. The evidence of the
mate and wheelsman shows clearly that he was on the
alert. _

I submit that on the cases, which I will cite, the
element of negligence completely fails, and the whole
case against jthe Porter rests upon the fact that the
watch on boardthe Porter did not see the light until
close upou the Fern.

I submit that it being admitted that the Fern was

in fault in two respects, namely, as to the position of
her light and the absence of the lookout on deck, if the
pliintiff seeks to hold the Porter liable for all the
damage he mustishow that notwithstanding his negli-
gence ,in both these particulars such negligence did
not in part directly cause the accident, but that it was
due solely to the mnegligence of the Porfer. If he
seeks to hold the Porter liable for part of the damage
he must show that while his negligence partly caused
the accident the negligence of the Porter also partly
directly contributed to that result, and that the plain-
tiff could not, by the exercise of reasonable care, have
avoided the consequence of the Porfer's negligence.
The Vernina (1): The Cuba v. McMillan (2); see also
Cayser v. Carrom Company (8).

I submit that there is not sufficient evidence before
the court on behalf of the Fern establishing affir-

matively that the negligence of the Porter or those on

" (1) L. R. 12 P. D. p. 61. (3) L. R. 9 App. Cases, pp. 881
(2) 26 Can. 8. C. R. 651, & pp. 651 887.
& 662.
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board of her was wholly or partly the cause of the col-
lision, and even if the plaintiff had established negli-
gence beyond a reasonable doubt, the evidence shows
that the negligence, if any, of the Porter, was not
wholly or partly responsible for the accident; but
“that the negligence that directly caused the collision
in the last result was the omission of the Fern to have
a lookout on. deck, in other words, there were “means
open to the Fern of preventing the collision after the

Porter’s lookout failed to discern the Fern’s light.”
Cuba v. Mc Millan (1).

Where damage is occasioned by unavoidable accident,
or there is reasonable doubt as to which party is to
blame, loss must be sustained by the party on whom it
falls. The Catharine of Dover (2) ; Pritchard Admiralty
Practice (8) the Grace Girdle (4); The Rockaway (5).

The rule as to the division of damages will not be
applied where the fault on one side is flagrant, and on
the other so trivial as to leave it in doubt whether it
at all contributed to the accident. The M.  Densman
(6); Ralston v. The State Rights (7); the Baitic (8).

Astothe necessity of a boat at anchor having a light
hoisted to mark her position, and an anchor-watch
on deck, see the Miramichi (9).

Having disobeyed the nautical rule as to the position
of the light, the Fern had noright to allow the watch to
go below on assumption that the light must be seen.

The Mary Bannatyne (10) ; the Pacific (11); the Breadal-
bane (12).
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Where the evidence conflicts, greatest credit is to be -

given to the crew on the alert ; the Dah/ia (18).

(1) 26 Can. S.C.R. 662. () 30L. T. N. 8. 476; 43 . J.
(2) 2 Hagg. 164. . Adm. 17.

(3) P. 156. © o (9) Stu. V. Adm. Rep. vol. 1 at
(4) 7 Wali. (U. 8.) 196. . - p. 240..

(5) 2 Stu. 129, (10) 1 Stu. V. Adm. R. at p. 354.
(6) 1 New. Adm. 239. (11) L. R. 9 P. D. 124, .

(7) Crabbe (U. 8.) 22. - (12) L. R.7 P. D. 156.
: (13) 1 Stewart, p. 242, .
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1898 A person in the agony of collision is not negligent
Hemmaer because he does not do what a cool spectator would
THE""S ap 40 in the circumstances. (The Niagara-Elizabeth (1);
Porter. Wharton on Negligence (2) ; the Bougainville and the
Argumens James C. Stevenson. Beal v. Marchais (3); the Byewell
" Castle (4) ; Desty’s Admiralty Law (5), and the numerous
cases cited in notes thereto.
As to infringement of regulations see the James
McKenzie (6) ; the Khedive (7) ; the Aurora (8).
Old rule as to both ships to blame now qualified by
the regulations :(—Germany v. City of Quebec (9); the
Martha Sophia (10) ; [where Black J. at p. 17 remarks
“if the people on board the steamer and brigantine
had not seen the Diligence, then the non-compliance
with the regulation might have been a defence to the
action.”] The Arabian (11); the Englishman (12);
the Tirzah (13); the Magnet (14).
The fact that the Fern had a light does not render the
Porler liable because her watch did not see it in time
to avoid collision, if the Fera's was not the light
-required by the regulations. The Mary Hounsell (15).
As to what is a dark night and as to conflicting
evidence, as to how clearly objects could be seen, see
the Dahlia (16). ‘
H. Clay for the defendant.—The evidence clearly
shows that at the time of the collision the Fern was
carrying a regulation white light which could have
been clearly seen by the Porter if a proper lookout
had been kept on the vessel. The evidence of the
lighthousc keeper shows that it could be seen on the

(1) 1 Stu. at 1, 318. (9) 2 Stu. 158.

(2) 2nd Ed. p. 304. (10) 2 Stu. 14.

(3) L. R. 5 P. C. 316. (11) 2 Stu, p. 72.

(4) L. R. 4 P. D. 216. (12) L. R. 3 P. D. 13.
(5) Ed. 1879, p. 331. (13) L. R. 4 P, D. 33.
(6) 2 Stu. p. 87. (14) 4 A. & E. 417.

(7) L. R. 5 App. cases p. 876.  (15) L. R. 4 P. D, 204.
(8) 2 Stu. p. 52. (16) 1 Stu, at p. 343,
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night in question for more than a mile. Itis quite
evident that the loockout of the Porter did not properly
discharge his duty and that the collision is due to his
neglect of duty. Ifa moving ship is proved to have
been negligent in not keeping a proper lookout she is
answerable for all the reasonable consequences of her
negligence. The Viola (1) ; the Clarion (2); the George
Murray (8). '

The evidence on the whole clearly shows that the
Porter was wholly to blame for the collision and is
answerable for the damages. '

The facts of the case are stated in the reasons for
judgment.

McDougaLL, L. J. (July 14th, 1898), now delivered
judgment.

On the 2nd of September, 1897, the steam tug Fern
with the plaintiff, her owner, on board as master, was
lying at anchor over the wreck of a sunken schooner,
The Grand Traverse, in mid-channel, about a mile and
a quarter north from Colchester Reef lighthouse, in
Lake Erie. '

The plaintiff was engaged with his vessel in remov-
ing this obstruction to navigation, and had been
working upon the said wreck from the previous April.
The existence of the wreck was well known {lo
mariners sailing upon Lake Erie. A light had been
kept on the wreck by the lighthouse keeper at Col-
chester Reef, and this was always placed there at
sunset. The light so maintained was on a small raft
or buoy and elevated about four feet above the level of
the water. When the Fern was working at the wreck,
no independent light was shown there at night except
the light on the Fern at anchor over the wreck, which

(1) 59 Fed. Rep. (U.S.) 732. (2) 27 Fed. Rep. 128.
(3) 22 Fed. Rep. 117. ‘
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1898  was placed on the top of her pilot house, at an eleva-
Hemiveer tion which would be about fourteen feet above the
Tas sgrp 16Vel of the water. On the night of the 2nd Septem-
PorTER. ber, the Fern was thus lying at anchor over the wreck.
Reasons She had the regulation white light, burning brightly
Judgment. placed on the top of her pilot house. This light,

~ according the evidence of the lighthouse keeper, could

be seen on a clear night at a distance of three or four
miles. The lighthouse keeper saw it from his light-
house burning brightly at 10 p.m., on the night of the
2nd September, when he was trimmirg his lamp at
that hour. He was distant from it about 1} miles.
The night was clear with a light four or five knot
breeze from the north-north-east. The defendant’s ship,
the Porter, a three-masted sailing vessel of about 750
tons measurement, was pursuing her voyage (light)
up the lake, from Buffalo to Detroit. She had all her
canvas set and was making between 2} and 3% miles
per hour.

As in all collision cases there is a ¢onsiderable con-
flict of testimony upon the facts, and as to the incidents

* occurring immediately preceding the collision.

The witnesses on the defendant’s ship, the onus
being upon them, adduced their evidence first and
swore that there was mno light displayed upon the
Fern that could be seen and they also say that there
was no lookout upon the Fern. They say that they
only became aware of the proximity of the Fern when
within 150 to 200 feet of it. On the deck of the
Porter at the time of the collision there were three
men, the man at the wheel, the mate and a lookout in
the bow.

According to the mate who was about amidships, he
suddenly saw the spar of the Fern loom up about 100
to 150 feet away. At the same moment that he saw

it, the lookout called out “there is something ahead.”
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The mate called to the wheelman to put the helm |

161
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hard astarboard; but before the vessel_ obeyed the HEE?I:}ER
wheel she struck the Fern a little abaft of amidship Tnm”'Smr

and carried her away from her anchor and moorings
and did considerable damage to her by the impact.

PORTER.

lleuonl

After the collision, when it was found that the Fern Judment-

would float, the Porter took her in tow and towed her
up to Detroit at the request of the plaintiff. The
Porter’s mate says there was no light that he could
see on the Fern, except the lanterns brought out of the
cabin by the crew of the Fern immediately after the
. collision. He admits, however, that the sheer of the
bow and the sails of the Porter would interfere with
his view to port and forward. The lookout of the
" Porter was not called. The defendant: précured an
adjournment of the hearing for several months upon
the suggestion that they might be able to find the
lookout, who had left their service shortly after the
collision ; butthe case was finally closed without his
testimony being given, the defendant informing the
court that he was unable to discover his where-
abouts. The wheelsman of the Porter says that the
night was clear, a little haze near the water ; but not
enough to prevent seeing an object or vessel at a safe
distance to avoid it; though he doubts if the Fern had
been discovered when even 500 feet away, if -the

collision could have been avoided, as the Porter, he’

says, being light and the wind very light, did not
answer her helm very promptly. He also states that
from his position at the wheel, near the stern, his view
to port and forward was obstructed by the sails and
the sheer of the bow. .

Now, the account given by the crew of the Ferrn is
very different. The plaintiff and master swears that
the collision took place about 10.40 p.m.; that at that

time, he, the master, was in bed ; but before retiring at

11
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about nine o’clock he had seen that the light was
burning brightly on the top of the pilot house. After
the collision the light was still burning ; but not so
brightly, as the concussion of the collision had broken
the chimney and the lJamp continued burning but the
lense speedily became somewhat smoky. He says the
lamp continued to burn till the vessels reached Bar
Point next morning at daybreak; when he himself
put it oul. He says the night was very clear, and
affirms that when he came on deck immediately after
the collision and looked about he could make out
quite distinetly the abutment of the lighthouse a mile
and a quarter away.

The man who was detailed as lookout on the Fern
was not on deck at the time of the collision. He was
in the cabin getting something to eat. He says about
half an hour after he went below he observed a

" schooner coming up the channel. " He could only see

her port light and concluded that she was going by.
He swears that the lamp was burning brightly on top
of the pilot house when he went below. The schooner
may, he says, have been several miles off when he first
observed her, He went below and had just finished
eating his lunch when the collision occurred. He
swears that the light was burning immediately after
the collision and that one of the men on the Porter
called out, “ Where is your light,” and that he pointed
it out to him and the man said * Oh, I see it now.”
He also swears that the collision broke the chimney of
the lamp, but that the lamp continued to burn
though the lense speedily became somewhat smoked,
and he saw the captain put it out in the morning at
daybreak when they arrived at Bar Point.

The engineer of the tug says that he was below at
the time of the collision and turned out at the shock.
He swears that the light was burning when he turned
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in between eight and nine, and was burning after the.

collision when he rushed on deck.

Another man, the diver employed on the tu says
that he retired about 8 p.m.; the light was then burn—
ing brightly. He says he heard some one enquire
from the Porter, immediately after the collision,

“ Where is your light,” and that he pointed out to him

the light on the pilot house, and that it was burning
brightly when he came on deck immediately after the
collision ; but shortly after the collision it became

smoked through, the chimney being broken, and that

it was kept burning until daybreak.

. The lighthouse keeper swears it was a clear night
and no haze, and that one could see lights three or
four miles off; that he saw a light on the Fern at 10
p-m., and saw lights about two miles off from the
wreck at about 11.30 ; but no light then was visible
at the wreck. He states that a man could have
easily seen the hull of the Fern 1,000 feet away or
more, even if she were showing no light, and could
easily have avoided her. He states also that a lookout
on the Fern would have seen the Porter with her sails
set more than 1,500 feet .away, and that if he had been
on deck and thought a collision 1mm1nent he should
" have made a noise.

Captain Hackett, a master mariner, called by the
defendant ship, gave his opinion that the Fern's look-
out should have been on deck and called out or given
some signal if a collision appeared likely. to take place.
He, however, states that the order to put the wheel
hard astarboard was an improper order; that the

“order should have been to put the wheel hard aport,
as that would have brought the Porter up in the wind,
and that the Porfer would have come up in the wind
much more rapidly than she would have paid off, and

therefore if that order had been given she might have
1114
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avoided colliding, or at most, in such a case, would
have struck a glancing blow only on the Fern's bow
which would probably have produced little or noinjury.
He states that a vessel sailing in a four mile breeze
with all canvas set, if the helm should be put hard
down either way, ought to clear within twice her
own length a vessel 70 feet long, lying across her
course, and which she was making for on a course
which would be likely to strike her amidships. The
foregoing is a brief summary of the evidence.

Now, the defendant’s ship contends that the Fern
was guilty of such negligence that there should be no
recovery for any damage sustained by her and result-
ing from the collision, even if it be held that the
Porter was so negligently navigated that it led to the
collision.

The negligence, it is said, consisted in:

1. Breach of statutory rule in not carrying, as a
vessel at anchor, the regulation light properly dis-
played.

2. Not having a lookout or watch on deck to
give a verbal warning or display some signal to warn
the Porter, upon her approach, of the likelihood of a
collision.

Article 11 of the regulations for preventing col-
lisions, &c., reads as follows: (11) ¢ A_ vessel under
150 feet in length when at anchor shall carry for-
ward where it can best be seen, but at a height not ex-
ceeding 20 feet above the hull, a white light in a
lantern so constructed as to show a clear uniform and
unbroken light visible all around the horizon at a
distance of at least one mile.”

I find as a fact that on the night in question at the
time of the collision the Fern was carrying a regu-
lation white light, upon the top of her pilot house,
which would be about nine feet above her hull *“ where
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1t could. best be seen,” and where it could clearly he 1898
seen by the Porfer if a proper lookout had been kept Hmmnn
on that-vessel; because the Fern was lying directly . Smp
across the course of the Porter, and the view of the Pomnn
light so displayed was, so far as the Porter was con- measons
cerned, unobstructed, It was visible-on the night in suagment.
question for more than a mile. This is shown by the ~
evidence of the lighthouse keeper, an independent
witness, who saw it distinctly one and a quarter mi_leq
away. ' \ '

The only. conclusxon to be drawn from these facts is
tha,t the Jookout of the Porter did not properly dis-
charge his duties and that the collision is duve to his
neglect of duty. If a moving ship is proved to have
been negligent in not .keeping a proper lookout, she
will be answerable for all the reasonable consequences
of her negligence.

It has been held in the American courts that, even
though .the other ship has no lights' it is negligence
not to see and avoid her on a clear night (the Viola
{1); but if the absence of a lookout clearly had noth-
ing to do with the collision it will not be deemed to.
be a2 fault contributing to the 0011181011 (the Clarion
{2) ; the George Murray (3); the Fa,rmgut (4).

The general rule of law is 'that a vessel under way
is bound to keep clear of -another at anchor. It ap-
plies though the ship at anchor is hbrought in the
fair way or elsewhere in an improper berth.’

It is the bounden duty of a vessel under way,
whether a vessel at anchor be properly or imp_rop.erly'
‘anchored, to,avoid, if it be possible with safety to her-
self, any collision whatever” (the Batavier (5). *“If
one ship properly lighted (at night) is fast to the shore

(1) 59 Fed. Rep. 632.  ~ (3) 22 Fed. Rep.117.

(2) 27 Fed. Rep. 128. ‘ (4) 10 Wall, 334,
~ (5) 2 W. Rob. 407.
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1898 or laying at established moorings, it can scarcely hap-
Heminezr pen that the other would not be held in fault for a
rap §ure  C011ision”  (The Secret (1); the Bridgeport (2); the
Porrer. Granite State (8).

' llo;:c-_;-m Great stress was laid upon the absence of the look-
Juagment. out on the Fern at the time of the collision, it being
~  urged that had he been on deck at the time attending

to his duty he might have called out or given some

signal to have attracted the attention of those on board

the Porter to the danger of a collision, and that if this

had been done the collision might have been avoided.

Now, the question of the necessity of an anchor-watch

upon a vessel at anchor seems to be a question depend-

ing upon the position of the anchored vesse]. A vessel

brought up in a frequented channel should keep an
anchor-watch ready to sheer her clear of an approach-

ing vessel or to give her chain.

Marsden on Collisions, 4th edition, p. 540, says:
“ But if not in a frequented channel the absence of a
watch, with proper lights up, does not appear to be
essential.”

In the present case the Fern was anchored over a
wreck in mid-channel between the Colchester reef
and the main shore, a channel two and a half miles
wide. The existence of the wreck and its position
and the fact that a light was kept upon it, and also
the fact that the Fern had been engaged most of the
season in attempting to remove it, was well known to
all mariners sailing in Lake Erie. The master of the
Porter admitted this in his testimony. Yet on a clear
night, when the light on the Fern could be seen at a
distance of several miles, the Porter ran her down. I
cannot hold upon these facts that, under article 29
of the regulations for collisions, the temporary

(1) 1 Asp. M. L. C. N. §. 318, (2) 7 Blatch. 361.
(3) 3 Wall. 310.
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absence of the lookout from the Fern under the special
circumstances detailed in evidence was * the neglect
of a precaution which would be reqmred by the 01d1-
nary practice of seamen.’

The necessity of kebpmg a watch on a vessel at
anchor is not a statutory rule unless it be required by
the ordinary practice of seamen. No doubt here if the
weather had been thick or stormy the ordinary practice
of seamen would demand the constant vigilance of &
watchman: but, as T have said before, the Ferrn anchored
over a wreck, the position of which was well known
to those navigating Lake Erie, carrying on a clear
night a proper light, and in an open lake channel
with sea room of over a mile on each side of the wreck,
could not be charged with negligence contributing to
the collision by reason of the temporary absence of the
lookout at the time of the collision. In the case of
The Cuba v. McMillun (1), at page 662, it was held
that the non-observance of one of the statutory rules by
one of the vessels was not to be considered as in
fact occasioning the collision if the other vessel, The
Cuba, could, with reasonable care exerted up to the
time of the collision, have avoided it. This is not a
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case of unavoidable accident, nor to my mind is there . -

any reasonable doubt as to which party is to blame.
Difficult questions of that nature more commonly
arise in a case of two moving,vessel's; but the case ofa
moving vessel running into an anchored vessel upon
a clear night in a fair way two and a half miles wide,
even if no light had been displayed by the anchored
vessel, raises an almost irrebuttable presumption of

negligence and responsibility upon those in charge of

the moving vessel. In the case of the Indus (2),

speaking of the relative duties and responsibilily of a

moving vessel and a vessél at anchior, Lord Esher says
(1) 26 Can. 8. C. R.65L.  (2) 12P.D. 46,

&
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“It was encumbent on the plainiiffs to make out a
primd facie case, one which, if nnanswered, would en-
title them to judgment. They, therefore, gave evidence
that their vessel was at anchor and was showing a
proper light. TUnder these circumstances, the defend-
ant’s vessel being in motion, in my opinion, as has
been frequently held, the plaintifis had established
a primd facie case of negligence against the defend-
ant’s vessel. It is the duty of a vessel in motion to
keep clear of one at anchor, if the latter can be seen,
and if she does not keep clear, then she must show
good cause for not doing so.”

I do not think in this case the defendant has shown
good cause for not keeping clear of the Fern. The
Porter is therefore answerable for the injury to the
Fern. There is no dispute as to what sum should be
allowed for damages if the Porfer is liable. Mr.
Chamberlain, one of the owners of the Porter, stated
very frankly that he considered the amount claimed
by the plaintiff not unreasonable if the Porter was
liable. The plaintiff makes up his claim at $252,
which includes a claim of $15 for towage. The receipt
for this latter sum was not produced at the trial. The
plaintiff is entitled to a decree against the defendant
ship Porter for damages, and I assess these damages at
the sum of $2562. The said sun, however, is to be
reduced by $15, unless a proper receipt for the towage
is filed in the registry before issning the decree.

I see no reason why the plaintiff should not also be
allowed his costs of suit.

Judgment accordingly.
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FRANK H. TYRRELL....coecorveenrerernn CLAIMANT
. AND L
HER MAJESTY THE QUEEN............ DEFENDANT.

Customs law —Reference—The Customs Act, secs 182,. 183:—Miﬂi§ter’§
" decision—Appeal —Practice.

'Where a claim has been referred to the Exehequer Comt under ‘sec.

' 182 of The Customs Act, the proceeding thereon, as regulated: by :

the provisions of sec, 183 of the ‘Act, is. not in the natuze of an
appeal from the decision of the Ministgr ; and the ¢ourt has
power to, hear, consider and determine. the matter upon the
evidence adduced before'it, w hethe1 the same has been beiore the
* Minister or not, : ;

THIS was a reference_of._a cl_a,im for‘ pr0per£y eej?ed
for an alleged infraction of The Customs. Act.

The facts of the case are stated in fhe reasons for‘

judgment.
. The case was hea,rd at St. .]'ohn, NB on October
2%th, 28th and 29th, and November Ist, 2nd and 3rd,
1898.
W Pua'sley Q C’ and J. M Stevens for the clalmant
» A. G. Earle and E. H. McAipzne for the defendant.

At the conclusion of the aroument _}udgment was
dehvered by ‘ ' "

THE J UDGE OF THE EXCHEQ,UFR COURT:- LT

- This case comes before the court.upon a r‘eference
by the Controller of Customs éxercising- the power.of
the Minister of Customs given by the 182nd section
of * The Customs Act,” which provides as follows :—

t If the owner or -claimant of ‘a.thing seized or de-

“itained, or the person alleged-to have- incurred the
« penalty, does not, within thirty days after being
“ notified -of -the Minister’s decision, give him fiotice

169

1898
Nov. 3.




¥

170

1398
TYRRELL
v.

THE
QUEEN.

Reasons
for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. VL

“ in writing that such decision will not be accepted,
“ the Minister may refer the matter to the court.”
Then section 183 provides that the * court shall hear
“ and consider such matter npon the papers and evi-
“ dence referred, and upon any further evidence which
“ the owner or claiment of the thing seized or detained,
“or the person alleged to have incurred the penalty,
“or the Crown, produces, under the direction of the
*“ court, and shall decide according to the right of the
“matter.” It will be observed inregard to this section
that the case may not be, and in practice is not usually,
decided upon the same evidence as that before the
Minister, because the parties have leave to adduce new
evidence. The proceeding is not in the nature of an
appeal from the decision of the Minister, the court
having to deal with the matter upon the evidence
before it whether such evidence had been before the
Minister or Controller or not.

Now, coming to the facts of this case, it appears that
a seizure was made on the 15th of January, 1893, of a
gray mare with harness, robes and pung attached, of
the probable value of $250 duty paid, for an infraction
of the revenue laws of the Dominion of Canada, that
is for having been engaged by Frank H. Tyrrell to
convey smuggled goods from Milltown to St. Stephen
at different times. The circumstances which led to
the seizure are given by the seizing officer as follows :
“ I personally saw Wm. Tyrrell driving and in posses-
“ sion of said mare nmow under seizure conveying
“ smuggled whiskey from Milltown to Frank H.
“ Tyrrell’s place of business at St. Stephen’s, and while
“ 80 engaged I called upoz said William Tyrrell to stop
“ said team in the Queen’s name, which he refused to
“ do, and spirited said mare tothe United States.” This
apparently sets forth the grounds or reasons for the
seizure ; and upon this we have the following recom-
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mendation made by the Assistant Commissioner of -

Customs to the Minister for the forfeiture of the articles

seized: “No evidence having been submitted by or

“ on behalf of the party. from whom the selzure was
“ made in rebuttal of the charge,—the undersigned
“ would respectfully recommend that the seizure be
“ confirmed and the property seized having become
“ forfeited to the Crown remain so forfeited and be
“ dealt with accordingly, and as the mare seized is
“ now a source of increasing expense for her keep, it is
“ recommended that the collector at St. Stephen be
“ anthorized - to sell the animal immediately,” Then
on April 7th, 1893, this recommendation was approved
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by the Controller of Cuslioms. Now, in the first place, "

there is no evidence or contention that the harness,

fobes or pung were ever used in committing an offence

against the Customs Laws, and the claimant is clearly
entitled to judgment in respect of these articles. With
respect to the gray -mare it is .in evidence, and I find
that it was on one or two occasions used to convey
whiskey from Milltown, New Brunswick, to Saint
Stephen in the same province, but there is no-evidence
to justify the conclusion that such whiskey had . been

smuggled into Canada. On the contrary the fair con- -

clusionto be drawn from the evidence is that the
whiskey in question was not smuggled, and I so find.
It will be observed, however, that while the offence for
the commission .of which the articles in question in this
case were seized and forfeited is stated to be the con-
veyange of smuggled goods from Milltown to Saint

Stephen, both places being within the Province, in

the notice to the claimant of the Minister's decision it
is stated “that the horse, harness and robes were con-
« demned for an infraction of the Customs Laws for
“ having been used to convey smuggled goods into
“ Canada,” and some evidence has been adduced to
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support a condemnation of the goods for that offence.
That evidence is not, it seems to me, sufficient to
warrant the seizure or condemnation of the mare.
Without discrediting, to the extent I am asked to do
8o, Mr. Bonness, the officer who made the seizure, and on
whose testimony this branch of the Crown’s case rests,
it is clear that under the circumstances detailed by
him he may be mistaken as to the gray horse he saw
being the one now in question, and in any event there
is no satisfactory evidence that the one he saw was
being used to convey goods into Canada contrary to
law. This issue of fact also I find in favour of the
claimant and against the Crown.

If the goods seized were now in the possession of
the Crown there would be judgment that they be
restored to the claimant, with costs; but as they have
been sold by the Crown, there will be judgment for
the claimant for the value thereof, which I assess at
three hundred and ten dollars ($810.00), and for his

costs of the action.
Judgment accordingly.

Solicitor for claimant : W. Pugsley.
Solicitor for defendant: E. H. McAlpine.
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NEW BRUNSWICK ADMIRALTY DISTRICT.

FREDERICK C. LAHEY, PATRICK 1898 .

EGAN, CARL KEMP AND RICH-} PLAINTIFFS; e
ARD CALLAGHAN ..ccovvrne vevennns © Teb. 26,
AGAINST '

THE YACHT “MAPLE LEAF.”

" Yacht draggmg anchor ©n public harbaur—Saivage——Jumdwtwn——-R S. C’
¢. 81 see. 44— Application.

A yacht, with no one on board of her, broke loose from anchorage in
a public harbour during a storm, and was boarded by men from
the shore when she was in a position of peril, and by their skill
and prudence rescued from danger.

Held, that they were entitled to salvage.

2. The plaintiffs claimed the sum of $100 for their services.

Held, that inasmuch as the right to salvage was disputed, the pro-
visions of sec, 44 (a} of R. 8. C. ¢. 81 did not apply, and tbat
the court had jurisdiction in respect of the action.

THIS was an action for salvage.

The yacht Maple Leaf on October 17th, 1897, was
lying at anchor off Rodney Wharf, in the harbour
of Saint John. A heavy northwest gale of wind
came up during the early part of the day increas-
ing rapidly in violence and reaching a velocity of
sixty miles an hour. At about eleven o’clock in
the forenoon, when the gale was at its highest,
the vacht broke loose from her anchorage, and com-
menced to drift out of the. harbour, no person being
on board. After the yacht had moved about three
qua,rters of a mile, and when nearly opposxte the
beacon light at the harbour entrance an anchor she
was dragging caught and she was brought to. At
this time the plaintiffs who had put off to salve the -
yacht were a short distance from her, and regarding
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1898 her still in a position of danger kept on and boarded
Lingy her. In about half an hour's time, the yacht mean-
g Yacge WRile pounding very heavily and straining at her
LIIJAPLE anchor, the anchor rope broke. The plaintiffs then
BT sailed the yacht to a wharf at Partridge Island outside

Seasoment the harbour, where she was made fast. The plaintiffs
——  were unable to return to the city until the morning of
the next day. On the evening of the 17th the owner
of the yacht came to the island and was given posses-
sion by the plaintiffs, a conversation having first been
had between them as to an allowance to the plaintifts
for their services, and they having expressed a willing-
ness to take $25 he assented to it as fair. This sum
he subsequently declined to pay, but offered $10. The
salvors thereupon commenced this action and claimed
by their writ $100. The value of the yacht was at
the time of her salvage about $400. The case was
heard without pleadings. At the trial the defence
was set up that the yacht wasnot in a position of peril
at the time the salvors boarded her and that the plain-
tiffs had been guilty of misconduct and negligence in
taking the yacht to the island wharf, and that while
there she had grounded and had been injured, and had
also been injured from exposure to the action of the
high wind and seas, that she could have been beached
without damage at the flats inside of the breakwater
at the mouth of the harbour, or that there were other
convenient and safe places to which she could have
been navigated, or that she could have been brought
back into the harbour, and that the salvors had need-
lessly and with wrongful intent, cut the yacht adrift
when lying at the beacon light. These defences the
learned judge negatived, and held that the merits of
the action were in the plaintiffs’ favour. He reserved
judgment, however, for further argument on a question
raised by counsel for the owner that the court had no
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jurisdiction to try the action, the amount claimed not 1898
exceeding $100, and therefore that the claim should rLzggy
have been made before ‘the receiver of wrecks under 3,
The Wrecks and Salvage Act, R. 8. C. c. 81, 5. 44. - MarLE

Lm
February 21st, 1898.
irg-ument

J. R. Dunn, for the yacht: I submic that under The ©* Counsel.
Wrecks and Salvage Act, R. 8. C. ¢. 81, s. 44, there is no
jurisdiction in this court to try the action. . The
language of the section is susceptible of this con- . -
struction. If I cannotgo this far, sirice sec. 56 appears
to save the court’s jurisdiction, I am clearly entitled
to ask: that the plaintiffs be refuled costs, and that
they be condemned in costs.

W. H. Trueman, for the plaintiffs: The Act cited
-has no application where negligence or misconduct are -
charged against the salvors. Where a contest is made
involving an inquiry into the judgment and seaman-
manship of the salvors, and the propriety of their
conduct in addition to the grave criminal impu-
{ation made against them, the action must be heard
before a competent tribunal and not entrusted to. the
decision of a layman. - In England, under Acts similar
in their provisions to the Act relied on, the" Jurls-
diction of the Admiralty Court has always been up-
held where the charges of negligence and misconduct
are made. (The John (1); The Feniz (2); The Comte
Nesselrood {3). Rule 224 of the Admiralty rules, -
1893, contemplates that an action may be brought
in this court though the sum claimed or the value
of the res is small. Rules 132 and 133 having
left costs in the discretion of the court s. 44-‘(2) of
c. 81 R. 8. C. has been repealed so that the quest_ion B
is now entirely whether the. plaintiffs should be
allowed costs. = (See Garnett v. Bradley (4). Attention

(1) Lush, 11, (3) 31 L. J. Ad. 77.
(2) Swa. 13. ' (4) 3 App. Cas. 944.
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is also called to the W. J. Aikens, (1) which sup-
ports the view that c. 81 R.S. C is repealed by The
Colonial Courts of Admiralty Act (2),1890 (Imp.), and The
Admiralty Act 1891 (8). Costs now being in the
discretion of the court, it is submitted they should be
allowed the plaintiffs. Though the amount claimed
is small this court was alone open to us, for had the
action been brought before the receiver of wrecks it
could have been successfully contended that he had
no jurisdiction. The owner has made grave and un-
founded charges, and has offered an unreasonable con-
test. That the Act R. S.C. c. 81 could not have been
intended to apply to the case, or-be given the con-
struction sought for, it is clear from the fact that its
provisions could be evaded by the plaintiffs placing
their claim in excess of $100.

McLEop, L.J., now (February 26th, 1898) delivered
judgment.

I reserved my decision in this case as I wished to
consider the question raised as to the court’s juris-
diction. The amount to which the salvors would be
entitled must be very small, and as the expenses to
suitors in this court is heavy I would have been very
glad to accede to the contention made by counsel for
the owner that a less expensive procedure could have
been employed for enforcing the claim made here. I
find myself, however, unable to give the reading to the
Act R. 8. C. c. 81 that he has contended for. I think
the Act must be taken to apply where there is no
question in dispute between the parties except as to
the amount of the salvage to be awarded. If
the right to salvage is disputed the Act has mno
application. In this action the owner contested the

(1) 4 Ex. C. R.7. (2) 53 & 54 Vict. 27.
- (3) 54 & 55 Vict. c. 29.
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right of the plaintiffs to salvage, claiming that they
had forfeited it by their improper seamanship and de-
fective judgment, and also denying that the claim for
salvage could be made, on the ground that the yacht
was not in a position of danger when boarded by the
plaintiffs, He also made a very serious charge against
them of having cut the yacht adrift. These defences
1 have had no difficulty ot disposing of'as being with-
out foundation. It has been established to my satis-
faction that the yacht was in peril, and that the
salvors acted with prudence and skill. The question
as to whether the yacht should have been taken to
some other place than the wharf at Partridge Island is
at the most a question of speculation about which
experts examined before me have differed. The plain-
tiffs are experienced sea-faring men, well acquainted
with the harbour, and capable of exercising a sound
judgment as to the safest place of refuge for the yacht
under the circumstances in which they were acting.
But while I am bound to find the facts in the plain-
_ tiff’ favour and to award them salvage and costs, I
desire to keep the expense to the owner as low as pos-
sible. The yacht has been run py him in the interests
of aguatic sports and without profit to himself. He
is not a man of means and, a~ he must make 2 loss, I
desire to make it as light as I possibly can for him. I,
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therefore, will award the plaintiffs the amount they

originally asked, namely $25, and will-also award them
costs in a like sum.

Judgment accordingly.

12
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ADMIRALTY DISTRICT OF NOVA SCOTIA.

TS INQEYARES STAMSIP 11

Against
THE STEAMSHIP “ASTRID.
Admiralty law—Colliston—Rules 16 & 20 in force before July, 1897.

Held (following The Franconia, L. R. 2 P. D. 8) that where two ships
are in such a position, and are on such courses, and are at such
distances, that, if it were night, the hinder ship could not see any
part of the side lights of the forward ship, and the hinder ship is
going faster than the other, the former is to be considered as an
overtaking ship within the meaning of rule 20 of the Collision
Rules in force before July, 1897, and must keep out of the way
of the latter.

2. No subsequent alteration of the bearing between the two vessels
can make the “overtaking * vessel a ‘““crossing ”” vessel so as to
bring her within the operation of rule 16 in force before July,
1897. (See now rule 24 of the Collision Rules adopted by order
of the Queen in Council on 9th February, 1897, and which came
into force on the 6th July, 1897).

THIS was an action arising out of a collision on the
high seas.
The facts of the case are stated in the reasons for

judgment.
R. C. Weldon for the plaintiffs;
A. Drysdale, @.C. for the ship.

McDonald, C.J.; L. J. now {(October 26th, 1898,)
delivered judgment.

On the 27th June, 1897, at about 12 o’clock noon,
about latitude 889 56" N. and longitude 38° 87" W ., the
two vessels Inchmaree and Asirid came into collision,
and each suffered serious damage.
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The Inchmaree is a British steamship of 3134 tons
register, and was on a voyage from Liverpool, England,
to New Orleans, in ballast. and had a crew all told of
thirty-six hands.

The Astrid is a Norwegian steamer of 975 tons net,
and was on a voyage from Antwerp to St. John, N.B.
She had a full cargo on board and was manned by a
crew of twenty men all told. The Inchmaree in this
action claims that the collision and consequent damage
to her were caused by the fault of those navigating the
Astrid. First, because, as alleged by the Inchmaree,
the vessels were at the time of the collision crossing
ships, so that the Asirid, having the Inchmaree on her
starboard side, was bound to keep out of the way. This
it is alleged she failed to do and thus was in fault.
Secondly, the Inchmaree alleges that, when the collision
became imminent, her helm was put hard to port;
that if the Astrid had then kept her course no collision
could have taken place, as the Inchmaree answered her
helm, and the two ships were runliing parallel with
each other ; but that the Astrid wrongfully ported her

helm immediately after the Inchmaree had ported and’

‘ran across the bows of the Inchmareé, thus causing the
accident. . ‘

The contention of the Astrid is that she was not a
crossing ship but an overtaken ship, that she was
therefore, under the rule, entitled and bound to kecp
her course, and the Inchmaree, as the overtaking ship,
was bound to keep out of the way. And as to the
second contention of the Inchmaree, the people of the
Astrid deny that the helm of the Astrid was ported
when the collision became imminent, and allege that
she kept her course unchanged until she stopped her

engines after the accident. OQur first inquiry then is-

were these vessels crossing ships under rule 16 of the
regulations for preventing collisions at sea, or was
1214
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the Inchmaree an overtaking ship under article 20
of the same regulations. In giving the judgment
of the Court of Appeal in The Franconia (1), Lord
Esher, then Lord of Appeal, gave a definition of the
words “ overtaking ship” the fi